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INTRODUCTION. 


The  English  Constitution  forms  a  part  of  the  Common 
Law.  Our  government  by  King  Lords  and  Commons,  the 
mutual  relations  of  these  several  powers,  our  courts  of  law 
and  of  equity,  our  great  offices  of  State,  are  all,  and  from 
their  earliest  rudiments  have  been,  known  to  the  law,  and 
recognised  by  it.  Obvious  as  this  proposition  now  appears, 
it  has  not  always  been  followed  in  practice  ;  even  yet,  per- 
haps, it  sometimes  is  not  thoroughly  understood.  To  the 
ingenious  inventors  of  paper  constitutions  in  the  last  cen- 
tury the  unwritten  traditions  of  our  political  system 
supplied  a  favourite  subject  for  sarcasm  and  contempt. 
These  politicians  could  not  believe  in  any  system  of  polity 
which  was  not  expressed  in  words  and  figures ;  where  there 
was  no  delicate  adjustment  of  powers,  and  where  the  right 
of  men  to  cashier  their  rulers  was  not  prominently  set 
forth.  But  the  law  of  political  conditions,  like  the  law  of 
property  or  the  law  of  obligations  or  any  other  portion  of 
our  jural  system,  needs  not  the  formal  statement  of  a  code. 
"  That  ancient  collection  of  unwritten  maxims  and  customs," 
of  which  this  branch  of  our  law  forms  a  part,  has  its  own 
inherent  vitality.  It  is  no  subtle  contrivance  of  human  art, 
but  is  one  of  the  forms  in  which  national  life  is  manifested. 
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2  INTRODUCTION. 

Like  the  phenomena  of  language  or  the  usages  of  common 
life  or  the  various  developments  of  co-operation,  and  of 
exchange,  the  principles  of  justice  are,  sometimes  with 
greater  sometimes  with  less  success,  spontaneously  deve- 
loped in  the  social  state.  In  our  countiy  the  course 
of  this  evolution  has  met  with  little  disturbance. 
There,  while  the  mechanical  contrivances  of  political  in- 
^entoi-s  have  crumbled  away  in  the  hands  of  the  projectors, 
.'the  goodly  tree  of  British  freedom,  selecting  from  the  kindly 
soil  and  assimilating  its  fit  nutriment,  still  increases  its 
stately  bulk,  and  still  extends  its  unequalled  development. 
Outliving  the  storms  and  the  vicissitudes  of  centuries,  deeply 
rooted  in  the  habits  and  the  affections  of  the  people,  it 
spreads  far  and  wide  its  hospitable  shade  ;  and,  like  that 
typical  mustard  tree  in  whose  over-shadowing  branches  the 
fowls  of  the  air  find  shelter,  it  affords  in  the  evil  days  to 
many  a  weary  wing  and  many  a  scared  and  flutteiing 
guest  a  secure  asylum  and  an  inviolable  home. 

This  conception  of  the  Constitution  as  forming  a  part  of 
the  Common  Law  not  only  accounts  for  its  peculiar  fonn,  but 
is  essential  in  determining  its  relation  to  the  other  parts  of 
our  legal  system.  Our  political  usages  and  powera  have 
been  too  often  regarded  as  something  apart  from  and  above 
the  law,  and  not  as  co-ordinated  with  it.  In  the  days  of 
the  Stuarts  learned  divines  taught  in  their  pulpits  and 
their  universities  that  the  authority  of  the  King  was  a 
direct  emanation  from  heaven,  giving  supporting  and 
maintaining  the  law,  but  not  controlled  or  judged  by  it. 
Judges  have  not  been  slow  at  times  to  magnify  the 
transcendent  powers  of  Parliament,  and  their  own  inability 
to  deal  with  questions  of  parliamentary  law.  The  House  of 
Commons  even  in  the  present  reign  has  claimed,  though 
happily  in  vain,  a  supremacy  not  short  of  the  divine 
right    of  Charles  or   of   James.      JNor    have    there   been 
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wanting  amongst  us  those  ominous  voices,  so  familiar  to  the 
ears  of  Frenchmen  and  of  Americans,  which  declare,  as 
the  Athenians  in  their  hour  of  passion  and  when  hurrying 
to  their  downfall  declared,  that  the  laws  are  the  laws  not 
of  the  monarch  but  of  the  people,  and  that  the  people  may- 
do  what  tliey  like  with  their  own.  But  no  such  doctrines 
are  known  to  English  law.  In  that  noble  system  the  law 
of  political  conditions  spontaneously  finds  its  appropriate 
place.  The  status  of  the  Crown  and  the  status  of  either 
House  of  Parliament  are  as  clearly  defined  as  the  status  of 
a  corporation  or  of  an  ordinary  citizen.  From  the  days  of 
Bracton,  who  declared  that  Lex  facit  quod  ipse  sit  rex, 
to  the  days  of  Lord  Denman  wlio  ruled  that  there  is  no  body 
in  this  country  which  is  not  subject  to  the  law,  the  principle 
has  been  unchanged.  The  prerogative  of  the  Crown  denotes ; 
those  powers  immnm'ties  and  nrivileges  which  the  Commc^ 
Law  gives  to  the  monarch.  The  lex  et  consuetudoi] 
Parliamenti  is  that  portion  of  the  Common  Law  which 
ascertains  the  rights  and  duties,  the  powers  and  the  im- 
munities, of  the  Houses  of  Parliament  and  of  their  several 
members.  But  every  power  and  every  privilege,  to  whom- 
soever it  belongs,  is  given  by  the  law,  is  exercised  in 
conformity  with  the  law,  and  by  U\e  law  may  be  either 
extended  or  extinguished. 

Apart  from  any  consideration  either  as  to  its  form 
or  its  position,  our  Constitutional  Law  derives  another  advan- 
tage from  our  conscious  and  continued  reference  of  it  to  the 
Common  Law.  As  this  connection  both  explains  the  form 
in  which  our  Constitution  has  descended  to  us,  and  assigns 
to  it  its  fitting  place  in  our  polity  ;  so  also  it  accounts  for 
the  remarkable  unity  by  which  our  political  history  is 
characterized.  Few  historical  subjects  indeed  present  so 
marvellous  a  tale  or  excite  so  deep  an  interest.  Our  freedom 
has,  in  the  language  of  one  of  its  greatest  expounders,  "  its 
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pedigree  and  its  illustrating  ancestors  ;  it  has  its  bearings 
and  its  ensigns  armorial ;  it  has  its  galler}'^  of  portraits,  its 
monumental  inscriptions,  its  records  e^'idences  and  titles."* 
The  Constitution  of  England  under  Queen  Victoria  is 
indeed  thf>  j^jry  constitution  under  which  the  Confessor 
ruled  and  which  the  Conqueror  swore  to  obey.  There  is 
between  the  two  states  the  same  resemblance  that  there  is 
between  the  infant  and  the  man,  between  the  seedlinor  and 
the  full  gi'own  tree.  But  it  is  not  more  certain  that  the 
stateliest  oak  that  now  graces  the  green  fields  of  England 
was  once  an  acorn,  or  that  the  bearded  and  ambitious 
warrior  in  the  full  vigour  of  his  strength  once  lay  a  helpless 
infant  mewling  in  his  nurse's  arms,  than  it  is  that  this 
wondrous  Constitution,  so  old  yet  stretching  forward  (if 
Heaven  pleases)  to  such  indefinite  futurity,  is  the  selfsame 
organism  of  which  we  may  trace  the  rudiments  in  the  laws 
of  Ilia.  The  proof  of  this  assertion  is  neither  obscure  nor 
difficult.  No  person  will  contend  that  the  present 
Constitution  of  England  is  different  from  that  which  was 
reformed  in  1882.  No  organic  change  had  tjiken  place 
between  the  Reform  Act  and  the  Restoration.  But  the  Bill 
of  Rights  made  only  two  important  innovations.  It 
abolished  the  Royal  power  of  susj^ending  laws  or  dispensing 
with  them  ;  and  it  prohibited  the  maintenance  without  the 
consent  of  Parliament  of  a  standing  army.  In  all  other 
respects  this  gi'eat  measure  was  essentially  a  declaratory 
enactment.  Even  in  the  two  instances  in  which  it  produced 
a  change,  it  professed,  although  probably  erroneously,  the 
same  charactei'.  Change  was  not  its  object :  it  merely 
sought  to  guard  against  the  improper  exercise  of  certain 
lawful  powers  of  the  Crown.  With  these  two  exceptions  it 
made  no  change  in  our  constitutional  law  :  it  took  aM'ay 

*  Burke's  Worku,  iv.  178. 
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nothing ;  it  axided  nothing  ;  it  altered  nothing.  In  like 
manner,  the  Petition  of  Rights  and  the  great  reforms  of  the 
Long  Parliament  in  its  early  daj's  were  all  merely  negative. 
The  work  of  the  great  popular  leaders  of  that  day  was  a 
work  of  restoration,  not  of  change.  They  desired  to 
^X  remove  the  unsightly  excrescences  of  our  constitution,  the 
gilding  and  the  plaster  with.,  whicli  profane  and  inartistic 
hands  had  deformed  the  grand  old  temple  ofJibcrty_that  lay 
sullied  but  uninjured  beneath.  Not  a  stone  of  the  original 
structure  did  they  wish  to  move  ;  not  a  fragment  of  the 
time-honoured  edifice  that  they  did  not  regard  with  affec- 
tionate veneration  and  pious  solicitude.  But  the  Star 
Chamber  and  the  High  Commission,  the  Council  of  the 
North  and  the  Council  of  Wales,  the  lettres  de  cacMt,  the 
unlawful  taxes,  the  forced  loans,  the  penal  billeting  of 
soldiers,  these  were  claims  to  which  England  had  never 
tamely  submitted  under  the  Plantagenets,  and  which  she 
was  not  likely  to  endure  under  the  Stuarts.  If  we  refer  to 
the  Acts  which  the  leaders  of  the  Commons  cited  in  that 
struggle,  if  we  look  back  through  four  centuries,  to  the  days 
of  the  first  Edward,  to  the  Charter  that  Bigod  and  De  Bohun 
won,  and  to  the  yet  more  memorable  contest  at  Runnymede, 
we  shall  find  by  the  unanimous  and  repeated  declaration  of 
our  Books  that  the  Great  Charter  itself  is  but  declaratory  of 
the  Common  Law.  If  wo  retrace  the  course  of  our  history 
through  another  eventful  century  and  a  half  to  the  period 
at  which  the  final  element  was  added  to  our  complex 
nationality,  we  find  this  same  Common  Law  in  full  vigour 
and  undisputed  supremacy.  Ere  he  ascended  tlie  throne  to| 
which  "the  great  assize  of  God's  judgment  in  battle"  tried 
on  the  field  of  Senlac  had  established  his  right,  the  Con- 
queror himself  in  all  the  power  of  his  victory  swore,  as  his 
predecessors  had  sworn,  to  hold  by  the  ancient  laws  and  to 
confirm  the  old  liberties,  ^hat  oath  which  the  Norman  Duke 
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then  swore  was  the  same  oath  which  our  records  tell  us  had 
been  sworn  by  iEtheb-ed ;  and  thatoath  of  ^thelredis  in  effect 
the  same  coronation  oath  which  all  subsequent  sovereigns 
have  taken.  Its  terms  only  were  rendered  moi'e  precise  at  the 
Revolution  of  1688,  but  the  substance  continues  unchanged 
to  this  day. 

We  thus  see  the  explanation  of  a  fact  in  pur  parlia- 
mentary history  which  has  often  excited  comment.  In  all 
our  gi-eat  constitutional  struggles  the  question  has  been 
invariably  argued  on  either  side  as  a  question  of  dry  law. 
On  such  occasions  large  views  of  public  policy  have  usually 
been  put  aside.  It  has  been  the  uniform  policy  of  our 
Constitution  to  claim  and  assert  our  liberties  as  an  entailed 
inheritance  derived  to  us  from  our  forefathers  and  to  be 
transmitted  to  our  posterity ;  as  an  estate  specially  belonging 
to  the  peo])le  of  this  kingdom,  without  any  reference  what- 
ever to  any  other  more  general  or  prior  right.*  As  Lord 
Macaulay  has  observed,  in  the  great  debates  of  our  history 
there  is  not  a  word  about  Timoleon  or  A^^togeiton,  about 
Brutus  the  elder  or  Brutus  the  younger.  When  the  Lords 
and  the  Commons  held  their  famous  Conference  respecting 
the  vacancy  of  James  the  Second's  throve,  and  the  fate  of 
England  was  trembling  in  the  balance,  Somers  and^^tting- 
ham  disputed  as  if  they  were  arguing  a  demurrer.  Eighty 
years  earlier  Bacon  and  Hakewell  in  the  House  of  Com- 
mons argued  in  tlie  same  spirit  the  great  gi'ievance  of  the 
impositions.  Nearly  four  centuries  before,  in  the  hJ^  of 
their  distrust  and  disquiet,  every  doubt  was  quefled  and 
every  wavering  resolution  was  confirmed  when  the  patriot 
Primate  produced  to  John's  exulting  barons  the  forgotten 
cliarter  of  their  jiglits  under  the  seal  of  Henry  Bcauclerc. 
That  charter  had  itself  been  won  not  by  any  abstract  argu- 

*  Burke's  Works,  iv.  177. 
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raent,  but  by  incessant  appeals  to  the  "  good  laws  of  the 
Confessor."  This  practice  grew  up  from  the  general  con- 
currence of  all  parties  that  the  position  of  the  Crown  was 
sufficiently  ascertained  by  law,  and  from  the  conviction  of 
the  people  that  that  law  must  be  favourable  to  them. 
They  wanted  nothing  new  :  to  stand  upon  the  old  ways  was 
their  interest  and  their  desire.  T^ypedienoy  is  always  open 
to  debate.  It  admits  by  its  very  nature  different  opinions. 
But  ri'p;bt  l/)i.r.at,  i/pj^a  per  .<if,.  If  its  existence  be  once 
established,  there  can  be  no  further  question.  Proudly 
conscious  therefore  of  this  right  that  they  had  inherited 
from  their  forefathers,  English  patriots  would  never  submit 
to  any  decision  of  policy.  The  law  had  guaranteed  to  them 
and  to  tlieir  heirs,  as  in  the  olden  days  it  hjid  guaranteed 
to  their  fathers,  the  rights  anciently  used  and  approved. 
They  could  establish  their  custom,  and  they  cared  little  for 
political  speculations. 

Our  history  thus  enables  us  to  discover  the  princi[>le 
of  our  political  law,  and  our  law  in  turn  explains  much  that 
is  mysterious  in  our  history.  Yet  notwithstanding  this 
intimate  connection,  our  political  law  to  many  readers  is, 
or  has  been  until  the  last  few  yeai*s,  a  sealed  book.  If 
an  Englishman  were  asked  from  what  source  a  knowledge 
of  our  Constitution  might  be  gained,  he  would  probably 
refer  the  inquirer  to  those  three  great  statutes  which  Lord 
Chatham  called  the  Bible  of  the  British  Constitution  ;  yet 
a  reference  to  them  would  be  strangely  disappointing.  In 
Magna  Charta  the  inquirer  would  read  of  the  writ  mort  d' 
auncestor  and  the  assize  of  novel  disseisin  ;  of  scutages  and 
aids,  of  weirs  and  rivers,  and  of  weights  and  measures.  In 
the  Petition  of  Rights  he  would  find  an  emphatic  protest 
against  the  illegal  exaction  of  money  by  the  Crown,  and 
some  other  grievances  long  since  disused.  In  the  Bill  of 
Rights  there  is  a  catalogue  of  James  Il.'s  misdoings  and  an 
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impracticable  prohibition  against  the  Sovereign's  mamage 
with  a  papist.  We  have,  however,  the  satisfaction  of  knowing 
on  the  respectable  authority  of  Blackstone*  that  if  in  the 
case  of  any  future  King  there  should  arise  precisely  the 
same  conjunction  of  circumstances  as  those  set  forth  in  the 
Bill  of  Rights,  it  may  be  safely  concluded  that  such  King 
has  abdicated  his  crown.  Even  the  celebrated  section  in 
Magna  Charta,  the  section  of  Julius  liher  Jiomo,  those 
three  words  of  barbarous  Latin  that  Lord  Chatham  declared 
to  be  worth  all  the  classics,  is  hardly  appropriate.  It 
belongs  to  a  different  chapter  of  the  law  from  that  with 
which  we  are  now  concerned.  It  forms  the  foundation 
rather  of  the  law  of  primary  general  rights  than  of  the  law 
of  political  conditions.  The  learning  of  this  latter  branch 
is  found  much  less  in  the  statute  book  than  in  the  old  writs 
of  summons,  in  the  decisions  of  the  courts,  in  parliamentary 
precedents,  in  official  traditions  and  practice.  There  is  no 
positive  law  for  the  establishment  of  our  national  represen- 
tation.-|-  No  statute,  no  rule  of  Common  Law,  no  resolution 
even  of  either  House  of  Parliament  has  yet  recognized  the 
Cabinet  itself  The  real  organ  of  executive  govermnent 
under  our  present  system  is  a  body  yet  unknown  to  the  law. 
That  great  change  in  our  Colonial  system  which  is  known  as 
the  introduction  of  Responsible  Government  was  eifccted 
solely  by  a  despatch  from  a  Secretary  of  State.  'J'his 
despatch  did  not  even  affect  the  legal  tenure  of  Colonial 
offices  ;  it  merely  described  the  circumstances  in  which  the 
Crown  would  exercise  its  right  of  displacing  at  its  pleasure 
cei'tain  classes  of  its  servants.  In  the  body  of  the  Act,J  for 
example,  which  conferred  upon  Victoria  its  present  form  of 

*  See  2  Stephen's  Commentaries,  503. 

t  1  Report  of  Covimittce  of  the  House  of  lAirda  on   tiie  iMgiiiti/  of  a  I'eer 
(hereafter  cited  as  Lords'  Report),  175. 

J  18  and  19  Vict,,  c.  55.,  and  Schedule  1  thereto. 
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government,  the  words  Responsible  Minister,  or  any  equiva- 
lent teiTns  never  once  occur. .  Were  it  not  for  a  marginal 
note,  which  forms  no  portion  of  the  Act,  not  even  a  hint 
would  be  given  by  this  statute  of  the  important  change 
which  it  was  intended  to  effect. 

I  propose  then  in  the  following  pages  to  describe  the 
Constitution  of  England  as  it  is  now  understood,  and  to 
trace  the  steps  by  which  it  has  attained  its  present  form,  I 
shall  consider  the  nature  of  the  kingly  office,  and  the  charac- 
ter of  the  limitations  to  which  it  is  subject.  I  shall  inves- 
tigate the  immunities  that  arc  attached  to  the  Royal  person, 
and  shall  trace  the  influence  of  the  various  theories  as  to 
the  extent  of  the  Royal  power  upon  some  remarkable  events 
in  our  political  histor}\  The  limitation  of  the  prerogative 
consists  in  the  exercise  of  the  functions  of  Royalty  in  the'- 
manner  prescribed  by  law  and  in  no  other  manner.  These 
functions,  according  to  the  usual  division,  are  legislative  or 
judicial  or  ndniinktrativc.  Each  of  these  great  branches 
requires  separate  consideration,  I  shall  therefore  notice 
certain  doctrines  once  maintained  but  now  abandoned,  of 
which  some  tended  to  extend,  others  to  restrict,  the  legis- 
lative power  of  the  Crown.  I  shall  next  consider  the 
existing  mode  of  legislation,  and  shall  indicate  the  various 
forms  under  which  at  diflTerent  periods  of  our  history  that 
power  was  exercised.  Next  to  the  making  of  the  law  comes 
its  interpretation.  This  subject  includes  the  rise  of  a  sepa- 
rate judiciary,  and  of  the  various  methods  by  which  the 
just  and  undisturbed  administration  of  justice  is  secured. 
]  n  the  case  of  the  executive  branch  of  our  government  its 
theory  has  been  of  later  development  than  that  of  the  other 
two  branches.  It  is  now  however  settled  that  all  acts  of 
the  Crown  must  be  done  with  the  assistance  of  some  officer 
known  to  the  law  :  that  every  such  officer  and  every  coun- 
sellor is  personally  liable  for  the  acts  that  lie  peifonns  or 
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the  advice  that  he  gives ;  that  this  liability  caunot  be 
avoided  by  pleading  the  personal  commands  of  the  King, 
and  that  it  may  be  enforced  either  before  the  ordinary 
tribunals  of  the  country  or  by  the  peculiar  process  of 
impeachment.  But  while  positive  provision  is  thus  made 
for  the  legal  exercise  of  the  Royal  administrative  power,  the 
law  neither  imposes  nor  can  impose  any  direct  restriction 
upon  the  exercise  of  that  discretion  which  must  be  largely 
vested  in  the  Crown.  This  is  that  part  of  the  subject  on 
which  the  greatest  difficulties  in  modern  times  have  arisen. 
The  solution  of  these  difficulties,  which  has  been  but  recently 
effected,  is  found  in  an  extension  of  the  principles  that 
govern  the  preceding  cases.  The  discretion  of  the  Crown  is 
guided  by  its  principal  servants,  and  those  servants  must 
answer  at  the  risk  of  their  offices  for  their  success.  The 
tribunal  which  judges  of  that  success  is  the  Parliament. 
That  assembly,  the  greatest  of  the  councils  that  surround  the 
throne,  and  including  both  the  hereditary  councillors  of  the 
king  and  the  representatives  that  reflect  the  varying  desires 
and  interests  of  the  nation  at  large,  has  among  other  duties 
the  charge  of  vigilantly  watching  the  management  of  public 
affairs,  and  of  promptly  rej)orting  to  the  King  whatever  in 
any  part  of  the  state  is  amiss.  Such  is  the  estimation  in 
which  the  Crown  holds  this  Supreme  Council  that  it  will 
forego  the  most  cherished  policy  and  will  remove  from  its 
councils  the  most  favoured  servant,  if  the  united  Parliament 
advise  such  a  course.  If  however  there  be  reason  to  sup- 
pose that  the  advice  of  Parliament  does  not  corresi)ond  with 
the  sentiments  of  the  nation,  the  King  may  by  a  dissolution 
of  Parliament  and  tlie  convention  of  a  new  Parliament 
ascertain  the  sentiments  of  his  people.  When  their  views 
ai'e  distinctly  expressed,  the  King  invariably  acts  in  accord- 
ance with  them.  In  like  manner  when  a  difference  arises 
between  the  two  Houses  of  Parliament  on  some  proj)oscd 
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legislation,  the  Crown,  if  the  difference  be  sufficiently 
serious  and  cannot  otherwise  be  adjusted,  refers  the  question 
to  the  opinion  of  the  constituencies,  to  whose  decision  the 
contending  parties  must  submit.  If  however  the  question 
relate  to  matters  of  administration  on  which  an  immediate 
decision  and  prompt  action  is  required,  the  Crown  always 
inclines  to  the  advice  of  that  body  which  is  the  image  and 
model  of  the  entire  nation.  The  agency  through  which  the 
Crown  exercises  its  administrative  functions  has  in  recent 
times  undergone  a  remarkable  change.  It  no  longer  consists 
of  ministers  acting  independently  of  each  other,  or  of  a 
council  differing  widely  on  every  point  of  public  policy. 
The  Administration  is  now  a  united  body,  agreed  generally 
upon  all  the  leading  political  questions  of  the  day,  consulting 
upon  the  general  policy  which  each  department  should  pursue, 
and  tendering  to  the  Sovereign  its  joint  advice.  As  long  as 
no  impediment  arises  to  the  exercise  of  the  duty  of  adminis- 
tration, the  ministry  is  bound  to  continue  in  office.  But  if 
the  Sovereign  refuse  to  accept  their  advice,  or  if  Parliament 
disapprove  of  their  conduct,  or  reject  the  measures  which 
they  deem  essential  for  the  efficient  performance  of  the 
public  service,  ministers,  if  they  desire  to  escape  further 
responsibility,  must  resign  their  offices.  Those  who  have 
censured  their  conduct  or  opposed  their  measures  are 
expected  to  take  the  vacant  places :  and  thus  at  once,  without 
inconvenience,  the  vessel  of  the  state  is  entrusted  to  other 
hands  and  proceeds  upon  a  different  course.  But  it  is 
essential  to  the  success  of  this  operation  both  that  the  crew 
should  be  skilled  in  their  work,  and  that  they  should  render 
due  obedience  to  their  commander  for  the  time  being  who- 
ever he  may  be.  We  thus  can  explain  the  true  position  of 
the  non-political  servants  of  the  Crown,  and  can  appreciate 
the  law  relating  to  parliamentaiy  disqualification,  a  subject  in 
respect  to  which  mistaken  views  have  been  often  entertained. 


12  INTRODUCTION. 

I  have  thus  endeavoured  to  describe  the  principal  pai'ts 
of  our  political  organism  and  their  mutuial  relations.  But 
the  structure  and  the  functions  of  that  organism  cannot  be 
duly  appreciated  without  some  inquiry  into  the  circum- 
stances of  their  growth.  I  proceed  therefore  to  examine 
some  of  the  principal  historical  changes  through  which  our 
institutions  have  passed.  I  have  attempted  to  trace  the 
development  of  each  of  the  two  Councils  which  from  time 
immemorial  have  been  attendant  on  the  Crown.  I  have 
more  especially  sought  to  show  how  this  original  diversity 
has  produced  that  dual  character  in  our  judicial  institutions 
which  our  systems  of  Law  and  Equity  and  our  Courts  of 
Ultimate  Appeal  still  retain,  I  have  explained  as 
briefly  and  as  clearly  as  I  could  the  conditions  under 
which  landed  property  was  occupied  after  the  Conquest, 
the  nature  of  tenures  and  their  lucrative  incidents, 
the  ultimate  extinction  of  the  military  tenures  and 
the  alienation  of  the  Crown  lands.  With  this  subject 
the  revenue  of  the  Crown  is  immediately  connected.  I 
have  given  some  account  of  the  remarkalJe  changes  wliich 
the  history  of  that  revenue  presents  ;  of  the  provision  which 
our  ancestors  made  for  the  support  of  the  Crown  by  its 
hereditary  revenues  and^  in  peculiar  exigencies  by  the  con- 
tributions which  the  tenants  of  the  Crown  voluntarily 
agreed  to  pay  ;  of  the  gi-adual  transformation  of  these 
voluntary  charges  upon  the  Crown  tenants  into  a  system  of 
national  ttixation  ;  of  the  conversion  of  a  revenue  derived 
from  rents  into  a  revenue  derived  from  taxes.  I  have 
attempted  also  to  describe  the  leading  principles  of  our 
modern  finance,  and  the  means  by  which  provision  is  made 
both  for  tlie  dignity  of  the  Crown  and  for  the  perfonnance 
of  the  various  public  services.  I  have  further  sought  to 
trace  the  changes  that  have  taken  place  in  the  expenditure 
of  the  Crown  and  the  political  consequences  which  these 
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changes  have  produced.  Next  to  the  changes  which  time 
has  thus  wrought  in  the  position  and  the  influence  of  the 
Crown  come  the  still  more  remarkable  changes  which  the 
history  of  Parliament  presents.  I  have  endeavoured  to 
indicate  the  steps  by  which  the  Great  Council  of  the  Norman 
kings  was  gradually  transformed  into  a  series  of  Estates  ;  and 
how  these  Estates,  by  separation  by  coalescence  or  by 
dwindling,  became  the  two  Houses  of  our  modern  Parlia- 
ment. Each  of  tliese  Houses  requires  separate  consideration. 
In  the  case  of  the  Peerage,  I  have  described  its  nature  its 
origin  and  its  functions,  the  mode  of  its  creation  and  of  its 
devolution,  and  the  securities  for  its  independence  with 
which  the  law  surrounds  it.  In  the  case  of  the  represen- 
tative branch  of  the  legislature,  I  have  ventured  to  offer  an 
explanation  of  the  appearance  in  England  of  that  great 
novelty  in  practical  politics,  political  representation  ;  and  T 
have  traced  the  principal  events  of  its  early  history.  I  have 
also  attempted  to  ascertain  those  general  principles  which 
may  be  regarded  as  essential  to  the  House  of  Commons  and 
characteristic  of  it ;  and  to  distinguish  from  them  those 
other  phenomena  which  are  merely  accidental,  and  have  in 
the  course  of  its  history  been  altered  or  abandoned  without 
injury  to  the  organism.  The  same  inquiry  may  be  pursued 
in  the  case  of  the  constituent  bodies.  I  have  narrated  their 
history ;  and  have  attempted  to  extricate  the  general 
princii)les  which  seem  to  form  the  foundation  of  our  law 
relating  to  the  parliamentary  franchise.  Finally,  I  have 
noticed  some  of  the  principal  checks  whether  internal  or 
external  to  which  Parliament  is  itself  subject ;  and  I  have 
considered,  so  far  as  they  are  directly  concerned  with  the 
present  purpose,  some  of  those  leading  primary  rights  for  the 
maintenance  of  which  Government  exists,  and  of  which  the 
perfect  exercise  conduces  to  the  greatest  efficiency  of  Govern- 
ment. 
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In  this  inquiry  I  liave  exclusively  taken  into  account 
historical  and  jural  considerations.  I  have  sought  to 
investigate  certain  principles  in  our  law  of  political  con- 
ditions, not  to  compose  a  treatise  upon  the  ai-t  of  politics. 
It  is  no  part  of  my  present  design  to  inquire  whetlier,  on 
grounds  of  political  convenience  or  otherwise,  any  alteration 
in  our  Constitutional  system  should  be  adopted.  Much  less 
do  I  seek  to  advocate  any  pai"ticular  political  views.  To 
those  who  regard  our  political  system  not  as  mechanical  but 
as  organic,  who  look  for  political  analogies  not  to  physics  but 
to  biology,  who  think  chat  an}'-  change  in  our  policy  ought 
to  be  in  conformity  with  its  original  type,  such  an  inquiry 
as  the  present  will  appear  to  have  a  direct  practical  interest. 
To  those  on  the  other  hand  who  regard  political  i^stit.nfimis 
not  as  the  spontaneous  growth  of  social  forces,  but  as 
artificial  contrivances  deliberately  framed  by  human 
ingenuity  for  human  purposes,  this  inquiry  will  seem  at  best 
merely  historical,  and  will  not  furnish  to  them  any  gi-ound  for 
any  political  act  or  forbearance.  But  my  object  has  been  to 
obtain  not  fruit  but  light.  I  seek  only  to  ascertain  what 
the  Constitution  of  England  now  is,  and  how  it  became 
what  it  is.  I  leave  to  others  the  task  of  inquiring  whether 
or  how  it  should  be  changed. 


CHAPTER   I. 


THE    KINGSHIP   OF   ENGLAND. 

§  1.  Every  independent  state  is  within  its  own  limits 
sovereign.  When  such  a  state  is  established,  some  organs 
for  the  exercise  of  that  sovereignty  must  exist.  These  organs 
are  usually,  though  perhaps  improperly,  classified  accoi'ding 
to  the  number  of  persons  in  whom  the  sovereignty  is  vested. 
The  supreme  power  is  exercised  in  some  countries  by  a  single 
person  whether  hereditary  or  elective;  in  others  by  a  particulai' 
cluss  of  the  community  ;  in  others  by  the  whole  community 
in  public  meeting  assembled  ;  in  others  by  some  person 
chosen  for  the  purpose  for  a  limited  time  ;  and  in  others 
again  by  a  combination  of  two  or  more  of  these  forms.  It 
is  to  the  latter  class  that  England  belongs.  That  state  is  an 
independent,  or  (as  Lord  Coke  and  Lord  Hale  *  with  an 
unfortunate  ambiguity  describe  it)  an  absolute,  Sovereign 
Body.  It  owes  no  dependence  to  any  foreign  prince  or 
potentate.  Its  crown  is  worn  by  hereditary  right  and  not, 
in  spite  of  King  Jolin's  surrender,  as  a  Papal  fief  The  con- 
stitution of  this  independent  Sovereign  Body  in  England  is  a 
limited  monarchy.  It  is  a  monarchy  ;  that  is,  the  supreme  , 
power  is  vested  in  one  person.  It  is  limited,  because  that  power ! 

*  IIi»t.  Com.  Law,  155. 
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I  can  only  be  lawfully  exercised  by  the  monarch  in  certain 
prescribed  modes  and  on  certain  prescribed  conditions.  The 
Queen  and  she  alone  is  tlie  depositary  of  the  national  power. 
She  and  she  alone  is  entitled  to  exercise  that  power.  But  in 
her  exercise  of  it  she  always  acts  by  the  advice  and  with 

i  the  consent  of  certain  bodies  specified  by  law. 

It  is  strictly  true  that  theoretically  the  absolute  power 
of  the  Legislature  is  as  arbitrary  in  England  as  in  Persia.* 
There  is  nothing  within  the  limits  that  nature  has  set  to 
legislative  action  that  transcends  the  power  of  an  Act  of 
Parliament.  Such  an  Act  may,  as  Lord  Holt  observes,  "  do 
several  things  that  look  pretty  odd  ;  it  can  make  Malta  in 
Europe,  and  can  make  a  woman  a  mayor  or  justice  of  the 
peace."j-  It  cannot  however,  as  he  fm"ther  obsei'ves,  change 
a  man  into  a  woman  or  a  woman  into  a  man.  Within  those 
natural  laws  to  which  princes  and  people  must  alike  submit, 
the  Queen  in  Parliament  can  do  any  act  whatever.  But  the 
practical  difference  between  the  Shah  of  Persia  and  our 
constitutional  Queen  is  that  in  the  former  case  the  monarch's 
power  is  exerted  at  the  unfettered  discretion  of  a  single 
individual ;  in  the  latter  case  its  lawful  exercise  is  directed 

!  and  controlled  by  a  machinery  which  more  or  less  adequately 
represents  the  existing  sentiments  of  the  community. 

§  2.  We  are  at  the  present  day  so  accustomed  to  think 
and  to  speak  of  the  Government  of  Sir  Robert  Peel  or  Lord 
Russell,  of  Lord  Derby  or  Lord  Palmerston,  that  we  almost 
overlook  the  Royal  Personage  whom  these  statesmen  serve. 
We  forget  the  Queen  for  the  minister.  The  means,  as  so 
often  happens,  obscure  the  end  ;  the  object  limited  is  lost  in 
tlie  limitation.     Yet  whatever  may  be  our  mode  of  speech, 

*  Hallam's  Const.  Hut.  iii.  140. 
t  Dwarris  on  Statuten,  523. 
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any  such  indistinctness  of  thought  will  effectually  exclude 
all  clear  views  of  the  Constitution.  In  our  political  system 
the  Cr(jwn  always  has  been  and  still  is  the  sun.  Whatever 
may  be  its  merits,  democracy  has  no  place  in  English  law. 
There  is,  as  Mr.  Hallam  has  observed,*  nothing,  absolutely 
nothing  that  resembles  it  in  our  early  books.  They  derive 
everything  from  the  Crown,  and  refer  everything  to  its 
honour  and  advantage.  Nor  is  this  less  true  of  the  modern 
form  of  our  Constitution  than  it  was  of  an  age  when  the 
prerogative  was  exercised  chiefly  for  the  King's  personal 
benefit.  The  lustre  of  the  triple  crown  of  the  United 
Kingdom  is  not  less  brilliant  than  the  lustre  of  that  single 
crown  of  England  which  rested  on  the  brows  of  our 
Henries  and  our  Edwaids.  With  us  no  less  than  with  all 
our  ancestors,  ever  since  England  was  a  nation,  the  Crown 
enacts  laws  ;  the  Crown  administers  justice  ;  the  Crown 
makes  peace  and  war,  and  conducts  all  the  affairs  of  state 
at  home  and  abroad  ;  the  Crown  rewards  them  that  have 
done  well,  and  punishes  the  evil  doers  ;  the  Crown  still 
enjoys  the  other  splendid  prerogatives  which  have  at  all  times 
graced  the  diadem  of  England.  "  I  believe,"  says  Burke,-|- 
"  that  many  on  the  Continent  altogether  mistake  the  con- 
dition of  a  King  of  Great  Britain.  He  is  a  real  King,  and 
not  an  executive  officer.  If  he  will  not  trouble  himself 
with  contemptible  details,  nor  wish  to  degrade  himself  by 
becoming  a  party  in  little  squabbles,  I  am  far  from  sure 
that  a  King  of  Great  Britain,  in  whatever  concerns  him  as 
a  King,  or  indeed  as  a  rational  man,  who  combines  the 
public  interest  with  his  personal  satisfaction,  does  not 
possess  a  more  real  solid  extensive  power  than  the  King  of 
France  was  possessed  of  before  this  misemble  revolution. 
Tlve  direct  power  of  the  King  of  England  is  very  consi- 

•  Middle  A<je»,  iii.  152.  \   Works,  iv.  388. 
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derable.  His  indirect  and  far  more  certain  power  is  gi-eat 
indeed.  He  stands  in  need  of  nothing  towards  dignity, 
of  nothing  towards  splendour,  of  nothing  towards  authority, 
of  nothing  at  all  towards  consideration  abroad.  When  was 
it  that  a  King  of  England  wanted  wherewithal  to  make 
him  respected,  courted  or  perhaps  even  feared  in  every 
state  in  Europe?" 

§  3.  The  mode  by  which  the  English  monarchy  obtains 
in  practice  its  limited  character  is  very  remarkable.  The 
law  places  no  restriction  upon  the  extent  of  the  Royal 
power,  but  rigorously  defines  the  manner  in  which  the 
several  branches  of  that  power  may  be  exercised.  In  every 
part  of  public  affairs  the  expression  of  the  Royal  will  is 
conclusive  ;  but  in  each  case  the  Royal  will  must  be  inti- 
mated through  the  appropriate  channel.  The  Royal  will  in 
contemplation  of  law  is  by  no  means  the  mere  personal  will 
of  the  King,  It  is  his  official  will,  enlightened  by 
the  advice,  and  carried  into  effect  through  the  agency,  of 
//"  councillors  and  ministers  recognized  by  the  law  and  person- 
ally responsible  both  for  their  advice  and  for  their  acts.  The 
King,  as  the  old  Saxon  laws  declare,  "  ought  to  do  all  thing-s 
duly  and  by  the  advice  of  his  chief  men."  It  is  not,  as 
Bracton  and  Fleta  *  tell  us,  every  thing  that  pleases  the 
Prince,  as  in  the  law  of  Imperial  Rome,  or  that  proceeds 
from  the  will  of  the  King  that  has  the  power  of  law ;  but 
that  which,  "  after  deliberation  held  upon  it  and  discussion, 
has  been  duly  determined  by  the  advice  of  his  great  men 
under  the  sanction  of  the  royal  authority."  The  will  of  the 
King,  as  another  authority  has  said,  is  that  which  is  dis- 
played in  his  court  not  in  his  chamber.f     In  accordance 

•  B.  i.  c.  5. 

t  Voluntas  regis  in  curia  lucet  mm  in  camera.    2  Bicb.  III. 
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with    this    fundamental   principle    the   law    has  provided 
special  organs  by  means  of  which  the  various  functions  of 
Royalty  are  lawfully  exercised.     If  the  King  give  laws,  no 
other  intimation  of  the  Royal  will  is  sufficient  for  this  high 
purpose,    than  that   expressed  by   him   after  solemn   deli- 
beration in  full  Parliament.     If  the  King  be  the   fountain 
of  justice,  the  streams  of  right  must  flow  under  the  direc- 
tion of  those  sages  of  the  law  whose  special  duty  it  is  to 
Jadvise  the  Crown  on  all  such  questions.     The  whole  execu- 
Ckive  authority  rests  in  the  King ;  and  for  his  assistance  in 
\affairs  of  state  the   law  assigns  his  Privy  Council.     Every 
official  act  must  be  performed  through  the  agency  of  some 
officer,  often  indeed  of  several  officers,  and  must  be  attested 
in  the  mode  required  by  law  for  each  such  transaction. 

These  organs  of  Royalty  are  all  distinct,  and  none  of  them 
is  competent  to  perform  the  functions  of  the  other.  The 
Council  of  Justice  cannot  make  the  laws  that  it  inter- 
prets ;  the  Council  of  Legislation  cannot  in  any  indivi- 
dual case  interpret  the  laws  that  it  has  made.  Neither 
of  them  can  administer  the  laws  so  made  and  interpreted, 
although  they  may  enforce  their  obsen^ance  or  supervise 
their  execution.  However  regularly  the  Royal  will  may  be 
expressed  for  one  purpose,  that  expression  is  insufficient  for 
any  other  purpose.  If  the  King  through  his  executive 
servants  issue  orders  which  he  could  properly  issue  only 
under  judicial  advice,  if  for  example  he  direct  an  arrest 
by  warrant  under  the  sign  manual  and  not  by  writ  from 
one  of  his  courts,  the  command  so  issued  is  void.  In  the 
quaint  language  of  Spanish  loyalty,  such  irregular  com- 
^^^raBJids  must  be  "  nhnyprl  iind  r|n|,  rpmplind  witli."  *  Every 
mandate  of  the  Crown  ought  to  be  received  with  tlie  most 
profound  respect ;  but  those  mandates  only  which  are  in 


See  Hallam,  Middle  Ages,  11.  25. 
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I  strict    confonnity    with    law    can    claim   or  warrant  our 
Isubmission. 

§  4.  We  thus  see  the  true  meaning  of  the  maxim  that  the 
King  can  do  no  wrong.  It  applies  to  the  King  in  his  official 
character.  Every  official  act  of  the  Crown  muft  be  done  in 
the  manner  prescribed  by  law^  _EyeixJuch  act  so  done  is 
JajKfuL  Every  act  done  under  colour  of  the  Royal  authority, 
but  not  in  the  proper  mamier,  is  not  an  official  act  of  the 
Crown.  Such  an  irregular  act  may  be  thought  to  convey 
some  intimation  of  the  Royal  will,  but  not  such  an  intima- 
tion as  the  law  requires  or  permits  subjects  to  notice.  Thus 
no  injury,  no  legal  wrong,  can  be  done  by  the  King,  be- 
cause all  his  official  acts  are  done  in  accordance  with  law, 
and  because  no  unlawful  act  can  be  recognized  as  an  act 
of  the  Crown.  "  Nihil  enim  aliud  potest  rex  nis'i  id 
solum  quod  de  jure  potest."  * 

There  is  another  sense  in  which  tliis  maxim  is 
usually  taken.  It  is  construed  to  mean  that  there  is 
no  remedy  for  any  personal  delinquency  of  the  King. 
But  this  proposition,  although  it  is  true,  seems  to  be 
distinct  from  the  one  now  under  our  consideration.  It  is 
one  thing  to  say  that  no  act  of  a  certain  person  is  illegal. 
It  is  another  tiling  to  say  that  no  illegal  act  of  that  person 
shall  bring  with  it  the  consequences  usually  attached  to 
similar  acts.  This  immunity  of  the  King  is  not  peculiar  to 
him.  If  the  law  will  not  provide  any  remedy  for  any  wrong- 
ful act  of  the  King,  it  is  equally  true  that  the  ambassador  of 
a  foreign  prince  can  in  this  sense  do  no  wrong.  From  all 
proceedings  both  ciyjl  and  cri^^inal  an  ambassador  is  in  our 
country  absolutely  exempt.  Although  Cromwell  hanged  a 
Portuguese  envoy  for  a  murder  committed  during  his  official 

•  Bractou,  cited  in  2  Steph.  Comm.  485. 
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residence  in  England,  it  is  now  generally  acknowledged  that 
this  mode  of  redress  is  indefensible.  So  too  it  has  been  recently 
decided  that  not  only  is  no  execution  issuable  against  the 
goods  and  much  less  the  person  of  an  ambassador,  but  that 
no  suit  whatever  can  be  brought  against  him.*  The  same 
principles  apply  to  any  sovereign  prince  who  happens  to 
be  personally  resident  within  the  jurisdiction  of  our  courts. 
Even  if  he  be  at  the  same  time  a  subject  of  the  Queen,  it  is 
only  for  acts  done  by  him  evidently  as  a  subject  that  he  is 
liable  ;  and  the  presumption  is  always  in  favour  of  his  regal 
character.  Immunities  similar  in  kind,  although  not  equally 
extensive,  are  in  several  other  cases  recognized  by  the  law. 
A  Member  of  Parliament  during  the  session  of  Parliament, 
and  for  some  time  before  and  after  it,  is  in  all  civil  cases — 
and  perhaps  in  some  criminal  cases — exempt  from  arrest.  The 
person  of  a  peer  is  in  civil  cases  at  all  times  sacred  and 
inviolable.  The  governor  of  a  colony  may  be  sned  for  a 
private  cause  of  action  in  the  courts  of  his  colony,  but  it 
seems  that  execution  cannot  on  such  a  suit  issue  against  4 
him.-f-  But  no  proceedings  can  be  taken  against  a  governor 
within  his  own  government  for  any  official  act  -,1  nor  (as  a 
genei'al  rule)  can  any  proceedings  be  taken  in  any  of  the  courts 
against  a  judge  for  his  judicial  conduct.  In  these  cases  how- 
ever the  immunity  is  merely  local.  In  the  former  case  the 
courts  at  Westminster,  in  the  latter  case  the  High  Court  of 
Parliament,  exercise  jurisdiction.  The  remedy  is  not  taken 
away,  but  it  must  be  sought  in  a  particular  direction. 

From  these  considerations,  another  consequence  of  great     ., 
practical  importance  may  be  deduced.      Since  no  unlawful 
act  is  the  act  of  the  Crown,  no  command  to  do  any  such  act 


*  The  Magdalena  Steam  Navigation  Company  v.  Martin,  28  L.  J.  Q.  B.  310. 

t  Hill  V.  Bigge,  3  Moore  P.  C.  C.  465. 
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can  be  a  command  of  the  Crown.  No  person,  therefore, 
doing  any  unlawful  act  under  colour  of  the  Royal  autho- 
rity can  shelter  himself  from  the  penal  or  other  consequences 
of  his  act  under  the  protection  of  that  pretended  command. 
No  such  command  is  a  command  of  that  nature  which  the 
law  recognizes  as  binding  upon  the  subject.  The  person 
to  whom  it  is  given  consequently  acts  at  his  own  peril ; 
and  is  liable  to  the  Royal  displeasure  and  all  its  consequences 
for  his  breach,  if  there  be  any,  of  the  true  and  real  com- 
mands of  the  King. 

§  5.  In  this  requirement  for  the  Royal  will  of  ceitain  ex- 
clusive modes  of  expression,  differing  in  each  case  according 
to  its  circumstances,  there  is  nothing  unusual  or  contrary 
to  the  analogies  and  known  principles  of  other  portions  of 
our  law.  The  doctrines  of  preappointed  evidence  furnish  no 
inconsiderable  part  of  our  daily  practice.  If  a  sub- 
ject desire  to  marry,  he  must  express  his  wishes  in  the 
manner  and  at  the  place  and  at  the  time  that  the  law  pre- 
scribes. If  he  desire  to  settle  his  lands  upon  his  intended 
wife,  he  must  for  this  purpose  execute  a  wiitten  instrument 
under  seal.  If  he  desire  to  regulate  his  affairs  in  the  event 
of  his  death,  his  will,  as  it  is  emphatically  termed,  is  evi- 
.denced  by  a  somewhat  complex  process  most  rigorously 
defined.  If  he  have  dealings  with  his  neighbours,  some  of 
his  contracts  must  be  under  seal ;  others,  although  not  re- 
quiring the  use  of  a  seal,  must  be  in  writing  ;  while  others 
require  neither  of  these  formalities.  In  official  affaii-s  the  same 
principle  is  still  more  distinctly  pronounced.  No  minister  of 
Si  state  or  other  public  officer  feels  bound  by  a  mere  casual 
observation,  but  requires  as  the  expression  of  his  official  will 
a  letter  from  the  department,  in  other  words  a  deliberate 
intimation  of  his  purpose  written  under  the  full  sense  of  his 
responsibility  and  duly  recorded  in  his  office  for  future  re- 
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ference.  A  judge  is  not  b^imdbjr  any  opinion  that,  when  not  \V 


on  the  bench^ho  mav  express.  Even  the  observations  which 
he  may  make  in  deciding  any  case,  if  they  be  not  essential  j^yj^x 
to  his  decision,  are  regarded  as  extra-judicial  and  unauthora- 
tive.  The  confession  by  an  accused  person  of  his  guilt  is 
not  conclusive  against  him,  but  must  be  corroborated  by  ex- 
ternal evidence.  Yet  if  the  same  person,  when  arraigned 
in  open  court  with  all  tlie  solemnities  that  attend  a  trial, 
plead  guilty,  no  further  proceedings  are  required  to  enable 
the  judge  to  pronounce  his  sentence. 

§  6.  This  view  of  our  Constitution  serves  to  explain  some 
portions  of  our  history  that  have  sometimes  been  disputed 
or  misconstrued.  With  its  assistance  we  can  discern  tlie 
real  character  of  the  contest  with  the  Stuarts,  and  the  differ- 
ent aspects  in  which  the  questions  then  in  dispute  presented 
themselves  to  the  opposing  parties.  At  the  end  of  the  six- 
teenth century  the  conditions  under  which  the  Royal  powers 
of  legislation  could  be  exercised  were  sufficiently  ascertained, 
and  the  independent  action  of  the  various  courts  was  estab- 
lished. But  in  all  matters  of  administration  the  authority 
of  the  King's  personal  will,  was  not  only  undisputed,  but  was 
daily  becoming  more  pronounced  and  more  inclined  to  trans- 
gress the  limits  of  legislation  and  judicature.  Various 
circumstances  combined  in  the  sixteenth  and  seventeeth 
centuries  to  raise  throughout  Europe  both  the  powers  and 
the  pretensions  of  Royalty.  From  these  influences  England 
was  not  free.  Henry  Tudor  was  one  of  the  tres  magi  whose 
state  craft  was  the  admiration  of  their  contemporaries. 
There  were  also  local  causes  in  England  which  powerfully 
contributed  to  the  same  result.  Not  more  than  twenty- 
nine  lay  peers,  the  sole  survivors  of  their  fi-atricidal 
stiife,  responded  to  the  parliamentaiy  summons  of  the 
victor  of   Bosworth.      His    son   swept   from   their  places 
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one  whole  branch  of  the  spiritual  peerage,  and  swelled 
his  patronage  with  their  spoils.  Almost  the  fii-st  mea- 
i  sure  of  King  Henry  the  Seventh  was  to  obtain  for  his 
I  Council  more  ample  powers  for  the  repression  of  discords 
that  the  arm  of  ordinary  justice  was  too  feeble  to 
control.  The  bulk  of  the  people,  harassed  and  interrupted 
with  long  continued  disturbances,  joyfully  welcomed  a 
strong  government,  and  only  saw  in  every  stretch  of  pre- 
rogative a  new  victory  of  their  champion  over  lawlessness 
and  oppression.  Thus  all  the  powers  of  the  state  were 
brought  under  the  immediate  influence  of  the  Crown.  The 
House  of  Lords  was  filled  with  new  creations,  and  the 
remnants  of  the  old  baronage  soon  found  the  prudence  of 
siding  with  a  King  from  whom  there  was  both  much  tohope 
and  much  to  fear.  The  imperfect  procedure  of  that  age, 
more  than  any  dishonesty  of  the  judges,  gave  to  the  Crown 
in  all  criminal  cases  a  fearful  advantage.  The  ample 
domains  of  the  Crown,  and  the  forfeited  lands  of  the 
Church,  afforded  a  ready  means  of  rewarding  a  faithful 
sei'vant.  The  influence  which  the  barons  had  formerly 
exerted  over  the  House  of  Commons  passed  with  their  fall 
almost  insensibly  to  the  King.*  The  great  religious  parties 
into  which  the  nation  was  divided  vied  with  each  other  to 
obtain  the  powerful  aid  of  the  Royal  support ;  and  when  the 
Church  of  Encyland  was  thoroughly  established,  its  bishops 
became  the  most  zealous  partizans  of  the  Crown.  The  pre- 
rogative was  carried  to  no  inconsiderable  height,  yet  with 
the  hearty  approbation  of  the  great  mass  of  the  people,  by 
the  great  Tudor  Queen.  On  her  death  however  her  sceptre 
passed  to  a  successor  whose  personal  qualities  were  very 
different.  There  were  two  circumstances  that  from  the 
outset    aff*ected    the   history    of    James    Stuart    and    his 

*  See  Mr.  Sanfonl's  Studies  of  thf  Great  Behrllion,  c.  1. 
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descendants.  His  title  to  the  throne  of  England  was  one 
by  which,  as  it  has  been  justly  said,*  no  subject  in  his 
dominions  could  have  recovered  an  acre  of  ground.  In  the 
,  execution  of  a  power  conferred  on  him  by  Act  of  Parliament, 

[enry  the  Eighth  had  made  provision  for  the  succession  to 
the    throne    after     the    failure    of    his    own   descendants. 

Lccording  to  his  testament,  the  descendants  of  his  younger 
lister  Mary  Brandon  were  entitled  to  the  thi-one.  According 
po  the  ordinary  rules  of  descent,  and  in  the  absence  of  any 
'such  instrument,  James  Stuart,  the  great  grandson  of  Henry's 
elder  sister  Margaret,  was  the  next  heir.  Sixty  eventful 
years  had  elapsed  since  the  execution  of  that  will.  Political 
reasons  rendered  the  accession  of  the  Stuart  line  very 
desirable,  and  the  descendants  of  the  Duchess  of  Suffolk  had 
fallen  on  evil  days  and  evil  tongues.  But  although  the 
testament  of  Henry  the  Eighth  was  tacitly  set  aside,  the 
persons  entitled  under  it  were  still  living ;  and  the  pride  of 
the  court  could  ill  endure  a  defective  title.  It  was 
accordingly  the  favourite  court  doctrine  that  the  late  King's 
testament  was  ultou  vires ;  that  Parliament  had  no  power  to 
alter  the  succession  ;  that  the  descent  of  the  Crown  was 
immutably  fixed,  and  could  not  be  affected  by  any  human 
power.  Nor  were  there  wanting  authorities,  as  we  shall 
presently  see,  to  support  this  view,  or  to  uphold  the 
Common  Law  against  any  statutory  derogation.  Thus  the 
doctrine   of  indefeasible    prerogative    and   succession   was 

^tll^d   fli'^     ^^'^    gI»;KL^:J<>4L   nf    Pmirf     ffl.yr.iir'     onr^   pr^^f'^miPnt   ; 

and  the  consciousness  of  weakness  led  to  its  constant  and 
exaggerated  inculcation.  While  the  court  lawyera  found  it 
their  interest  to  support  this  doctrine,  the  court  divines 
were  not  backward  in  lending  to  it  their  aid.  They 
hastened   to  account  for  the  legal   proposition  which  the 

♦  Hallam's  Const.  Hist.  i.  289. 
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lawyers  had  laid  down.  They  supplied  a  theory  for  the 
statement  of  legal  fact.  The  Royal  right  was  indefeasible 
because  it  was  divine.  The  King  was  the  viceroy  of  the 
Almighty  upon  earth.  Perhaps  indeed  he  was  something 
more.  The  apotheosis  of  the  Caesars  might  have  suggested 
the  apotheosis  of  the  Stuai-ts.*  To  King  James,  persecuted 
from  his  childhood  by  the  overbearing  and  plain-spoken 
Scottish  clergy,  this  change  in  the  ecclesiastical  tone  was  in- 
expressibly grateful.  The  insolent  presbyters  of  Edinburgh^ 
had  called  him  opprobrious  names  from  their  pulpits,  and  in 
his  palace ;  had  spoken  of  him  as  one  possessed  with  seven 
devils  ;  and  had  publicly  prayed  for  his  hardness  of  heart. 
The  poKshed  prelates  at  Hampton  Court  listened  on  their 
knees  to  the  words  of  wisdom  that  fell  from  the  Royal  lips  ; 
and,  like  the  flatterers  of  Herod,  murmured  that  it  was  the 
voice  of  a  God  and  not  of  a  man.t  i  It  was  Kttle  wonder 
then  that  "  no^bishop  no  king  "  became  a  received  maxim 
with  the  Stuarts!  In  this  state  of  political  fetich  ism  the 
old  doctrines  of  a  limited  prerogative  were  quickly  exploded. 
The  laws  were  the  King's  laws  ;  the  coui'ts  were  the  King's 
courts.  Affairs  of  state  were  obviously  the  King's  exclusive 
concern.  What  the  King  had  given  the  King  might  take 
away.  What  the  King  commanded  was  without  hesitation 
to  be  done.  It  was  not  only  unlawful  but  it  was  impious 
to  disobey,  far  more  to  resist,  the  most  tyrannical  mandate. 
These  pretensions,  not  unsupported  by  lawyers  and  judges 
and  warmly  applauded  by  bishops  and  Oxford  divines, 
coloured  the  whole  history  of  Charles  the  First.  Over  and 
over  again  that  unfortunate  King  stated  his  personal 
order  as   a  sufficient  justification   for   the   conduct  of  his 

*  See  Spence's  Equit.  Jur.  125,  note  e. 

t  See  the  authorities  cited  in  Buckle's  History  of  CivilLation,  ii.  253, 
et  seq. 

\  Gardiner's  History  of  England,  i.  172. 
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servants.  He  told  the  Commons  that  everything  the  Duke 
of  Buckingham  had  done  was  by  his  express  order.  He 
told  the  Lords  that  the  informations  laid  by  his  Attorney- 
general  before  them  against  the  Five  Members  were  laid  by 
his  personal  command.  He  persuaded  the  judges  that  a 
warrant  expressing  no  other  reason  for  arrest  than  the  King's 
special  command  was  a  sufficient  ground  for  imprisonment. 
He  had  no  scruple  in  attempting  personally  to  arrest  Pym 
and  Hampden    and  his  other  leading   opponents.      Even 

^  still  to  general  readers  of  history  the  condemnation  of  Lord*-  n^  Wl 
Strafford  for  levying  war  against  the  King,  though  he  acted 
under  the  King's  orders  and  for  the  King's  benefit,  seems  not 
ludicrous  only  because  it  is  horrible.  Yet  the  judges  were 
unanimously  of  opinion  that  the  facts  which  were  found 
to  have  been  proved  amounted  to  treason,  and  Straffoj-d 
died  by  no  undeserved  fate.*     In  all  these  cases  and  indeed 

nk     ;  all  through  his  troubled  reign,  the  King's  difficulties  were 
!  caused  by  the  fatal  confusion  between  his  personal  and  his 
«s^  official  will. 

ilj  7.  By  this  principle  we  may  also  discover  the  real  nature 
of  the  difference  between  the  Whig  and  the  Tory  pai-ties.  I 
need  not  say  how  difficult  it  is  to  state  precisely  this  dis- 
tinction. The  usual  statement  that  the  Tories  favoured  the 
prerogative,  while  the  Whigs  were  lovers  of  freedom, 
although  to  some  extent  true,  is  very  indistinct.  On  the 
other  side  the  statement  that  the  Whigs  advocated  all 
liberal  measures  and  that  the  Tories  opposed  every  change, 
although  it  is  sufficiently  distinct,  can  hardly  bo  said  to  be 
true.  Burke  found  it  necessary  to  appeal  to  the  memories 
of  the  great  Revolution  leaders  against  the  new  Whigs  of 
his  day.     Earl  Stanhopef   urges  an  ingenious  comparison 

1  I  -    .  ^ — — ' 

*  Hallam'B  Const.  Hist.,  ii.  107.  t  History  of  England,  i.  7. 
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to  show  that  the  Wliigs  of  1715  and  the  Tories  of  1832  held 
precisely  similar  principles.  The  true  distinction  between 
these  great  parties  related,  as  I  think,  to  the  character  of  the 
Royal  will  in  matters  of  administration.  Both  parties 
entirely  agreed  that  the  King  was  the  head  of  the  state. 
Both  parties  equally  agreed  that  the  powers  of  the  King 
were  fixed  by  law.  The  Tories. -how^vec-heldthai-in  state 
affairs  the  personal  wiU,  of  tlie  JK,ing  was  within  the  limits  of 
law_tliii--ii©teHaitting^~principle.  The  Whigs  on  the  other 
hand  insisted  that  in  such  cases  the  King's  will  was  his 
QfiiciaLwill,  formed  upon  consultation  with  his  confidential 
servants,  in  whose  selection  the  Royal  will  was  also  to  be 
guided  not  by  any  personal  feelings  but  by  their  accept- 
ability to  parlJMnent.  It  was  at  the  great  contest  on  the 
Exclusion  Billwiat  the  differences  between  the  two  parties 
first  found  an  articulate  utterance.  Tlie  advocates  of  tliat 
measure  petitioned  the  King  to  convene  a  Parliament,  and 
to  govern  by  its  advice.  Its  opponents  presented  counter 
petitions,  declaring  their  abhorrence  of  the  detestable 
intrusion  upon  the  exercise  of  the  Royal  discretion.  For  a 
time  the  names  of  petitioners  and  of  approvers,  or  of 
Brummagems  and  of  Tantivies,  marked  the  principles  of  the 
opposing  parties,  or  the  classes  from  which  they  were  derived. 
But  as  party  spirit  grew  fiercer,  other  names  were  found. 
Nothing  English  could  sufficiently  expre&s  their  mutual  hate. 
The  jolly  hai'd-di-inking  fox-hunting  Cavalier  found  for  his 
opi)onent  an  appropriate  nickname  in  the  covenanting 
Scotch  drovers,  as  sour  as  the  whey  which  was  their 
favourite  drink.  Their  more  acute  opponents  letaliated 
with  a  name  which  combined  all  the  ideas  most  odious  to  ^,.*^-^ 
the  English  mind,  those  namely  of  an  Irishman  a  j)apist  ^,^.,j^ 
and  a  tliief  Such  felicitous  appellations  could  not  fail  to  ,^-~ 
succeed.  They  survived  long  after  the  dispute  of  the 
Exclusion  Bill  had  died  away.      They  survived   however 
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not  only  from  their    inherent    vitality,    but    because    the 
principle  out  of  which  they  had  arisen  was   still   unsettled, 
and  still   dominant.      The  difference   indeed    was    funda- 
mental.     It  was  essential  to    ascertain   how  the    na^nal 
policy  should  be  determined,  before  it  could  be   satisfac- 
torily arranged  what,  in  any  given  subject,  that    national 
policy  ought  to  be.      While  this    characteristic   difference 
existed,  the  parties  still  continued.    The  dispute,  which  had 
really  commenced  under  Elizabeth,  and  had  under  Charles 
the  First  passed  for  a  time  from  a  mere  functional  derange- 
ment into  a  change  in  the  actual  structure  of  the  Constitu- 
tion, has  lasted  almost  to  our  own  day.      It  was  far  from 
being  settled  by  the  Revolution,  as  the  disputes  with  his 
Parliament  which  embittered  William's  life  too  well  attested. 
It  is  to  the  fortunate  incapacity   of  the   first   two   Hano-\ 
venan  Kings  and  their  indifference  to  English  affairs  that  \ 
tlie  settlement    of   true    constitutional   principles    on   this 
subject  is  chiefly  due.     As  these  Kings  owed  in  effect  their  \ 
throne  to  the  Whigs,  Whig  principles  became  fashionable  \ 
in  their  courts.     It  could  not  be  expected  that  the  Royal  / 
smile   should  beam  graciously  on    the    advocates    of    doc- 
trines    which    branded    the     reigning    King   as   usurping 
and  accursed.     The  old  path  to  Royal  favour  and  prefer- 
ment thus  became  not  only  useless,  but  even  dangerous ; 
and    accordingly   expectant   clergy    and  hungry  placemen 
and  flattering    courtiers   ceased    to    chatter    about   divine 
right  and  indefeasible  prerogative.     This  change  operated 
in  two  ways.     Not  only  were  Whig  principles  favoured 
the   court,  but  the  Tories  found  themselves  in  an  embar- 
rassing opposition.     The  theory  of  intense  devotion  to  the 
Crown  has  always  required  for  its   development  the   fu|£> 
sunshine  of  Royal  favour ;    and  has  always  been  consideiT 
ably  modified    in   the    cold    shade    of    opposition.      The 
divines  whose  weekly  discourses  never  failed  to   inculcate 
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submission  to  Nero,  as  long  as  that  virtue  was  to  be  exer- 
cised by  others,  found  reason  to  reconsider  their  opinions 
at  the  first  approach  to  their  own  order  of  a  tyranny  in- 
comparably gentler  than  that  of  Nero.  When  James  I.  ' 
committed  to  prison  some  Puritan  divines,  for  presenting 
to  him  a  respectful  petition,  the  wisdom  of  Solomon  was 
apparent  to  the  Church.*  When  James  II.  proceeded,  not 
by  arbitrary  arrest  but  by  due  course  of  law,  for  the  very 
same  offence  against  the  seven  bishops,  treason  became  a  j- 
virtue.  In  like  manner  the  loyalty  of  the  Cavaliers  was  a  | 
loyalty  to  their  own  opinions.t  When  the  King  was  on  ■ 
their  side,  when  their  enemies  were  his  enemies,  obedi- 
ence was  an  easy  and  a  pleasant  duty.  But  a  Whig 
King  was  a  possibility  for  which  this  theory  had  made  no 
provision.  Against  such  an  anomaly  the  weapons  whicli 
the  Whigs  had  wielded  so  successfully  might  be  used. 
Accordingly  even  in  the  reign  of  Anne  Lord  Rochester,  him- 
self a  chief  leader  of  the  Tories,  made,  when  it  suited  his 
purpose,  a  public  avowal  of  the  purest  Whigism.J  A 
few  years  afterwards  under  the  command  of  Shippen  and 
Wyndham,  the  Whig  doctrines  became  the  favom-ite  com- 
mon-places of  the  Tory  opposition.  Nearly  half  a  century 
thus  spent  did  much  to  familiarize  the  public  mind  with 
the  principles  upon  which  Constitutional  Government  is 
formed.  But  when  all  hope  and  all  danger  from  the 
Stuarts  had  alike  passed  away,  when  the  national  pride 
was  gmtified  b}''  the  glorious  administration  of  the  elder 
Pitt,  and  when  a  new  King  arose  whose  native  country 
was  England,  whose  native  tongue  was  the  English 
tongue,  whose  habits  and  sympathies  were  English,  whose 


*  See  Hallam's  Const.  Hist.  i.  290. 

t  See  Lord  Macaulay's  History  of  England,  ii.  392. 

J  6  Pari.  Hist.  972  and  see  Hallam's  Comt.  Hist.  iii.  232. 
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sole  lesson,  earnestly  inculcated  and  eagerly  lear];ied,  was 
the  precept  "  Be  a  King,  George "  and  whose  unceasing 
policy  was  to  free  himself,  in  the  spirit  of  that  precept, 
from  that  control  of  powerful  servants  under  which  his 
grandfather  had  chafed  in  vain,  a  great  reaction  ensued. 
For  many  years  the  King's  friends  formed  a  powerful  party, 
and  to  the  end  of  his  active  life  George  the  Third  took  a 
leading  part  in  the  business  of  administration.  So  late  as 
the  reign  of  George  the  Fourth  the  personal  favour  of  the 
King  was  regarded  as  indispensable  to  the  success  of  any 
ministry.  Under  his  brother  in  1834  the  last  effort  of  the 
monarch  to  "be  a  king "  was  unsuccessfully  made.  Owing 
doubtless  in  part  to  the  sex  of  Her  Majesty,  in  part  to  the  tact 
and  prudence  of  those  nearest  to  her  throne,  and  in  part 
to  the  successful  working  of  Constitutional  Government 
»and  the  more  correct  appreciation  of  its  principles,  the 
/idoctrine  of  our  Constitution  in  this  respect  may  bo  now 
I  Regarded  as  definitely  settled. 

I  r  We  can  thus  account  for  the  apparent  inconsistencies  in 
IflWhig  and  Tory  doctrines.  The  distinctions  which  were 
f  jfounded  upon  the  various  questions  of  political  or  of  social 
reform  with  which  these  parties  seem  to  be  connected 
were  in  reality  only  cross-divisions.  The  cardinal  prin- 
^'^iple  of  Toryism,  says  Mr.  Hallam,*  "i-q  fhni.  f]if>  V\ncr 
\  oiight-to-exereiise— all -hi&  lawful  prerogatives  without  the 
■  interference  „i]aL_unsp]icited  a.dvice^^eYfirL_iiUParliament, 
i  uaucli.  less ^f4Jio  people."  The  opposite  view,  as  I  have 
i  said,  was  supported  by  the  Whigs. t  But  those  who  were) 
;  agreed  on  either  side  of  this  great  question  were  far  from 
i  i  unanimous  on  all  other  political  matters.  There  was 
t   _ — . — __ — 

*  Comt.  Hist.  ii.  439. 

t  Seo  Sir  G.  C.  Lewis'  Administrations  of  Great  Britain,  p.  88,  note, 
and  the  passage  from  Mr.  Allen's  article  in  the  Edinburgh  Review  there 
quoted. 
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nothing  to  prevent  men  who  differed    as   to    the   geneml 
mode  of  determining  the  national  policy  from  agreeing  as 
to  the  substance   of  that  policy    in    any    particular    case. 
There  was  nothing  to  prevent  men  who  agreed  upon  any 
given  political   question   from  differing  as  to  the   general 
principles  of  administration.       It   happened    indeed    that  , 
the  towns  were  the  strongholds  of  the  Whigs,  wliile  the  ■■ 
country  squires  and  the  country   clergy  were   devoted  to  j 
the  Crown.     Hence  the  original  basis   of  the  combination  1 
tended   to   give   a  colouring    to   their    opinions    in    others 
respects.      But  many  good  Whigs   might  well   doubt   the 
propriety  of  Catholic  Emancipation  ;  and  many  territorial  1 
magnates  might  look  with  little  favour  on  the  destruction 
of  the  rotten  boroughs  or  the  still  more  odious  repeal  of  the  | 
com  laws.  On  the  other  hand  the  intense  veneration  that  the 
English    feel    towards   their    King  was    shared   by  many 
an  ardent  abolitionist  and  many  a  staunch  freetrader.     Even 
^hgg^'^^^'  Cliatliam  himself  so  liboral  in  his  views,  so  hostilp,  i 
to^secret  influence,  so  proud  to  other  men,  prostmted  himself  | 
with  almost  eastern^ba^ementbefois^  of  Royalt3\ 

§  8.    If  it  be  asked  what  is  the  form  under  which  the 
difference  of  our  modern,  and  our  ancient  Constitution  pre- 
sents itself,  the  answer  must  be  sought  in  the  laws  which 
regulate    organic    development.      The  changes  which  have 
taken  place  in  our  Constitution  are  the  results  of  the  natural 
process  of  evolution.      Oiu"  Government,  like  that  of  most    ; 
other  European  countries,  was  originally  vested  in  a  King  in    j 
CQiuicil.      The  King  personally  transacted  every  description     ' 
of  business,    legislative,  judicial,  and   administrative.      In 
every  description   of  business  his  councils  gave  him  their 
assistance.    But  these  councils  gradually  presented  numerous 
differentiations,  and  a  series  of  organs  distinct  but  mutually 
dependent  were  ultimately  developed.      Each  organ  in  this 
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matured  system,  as  has  been  already  seen,  has  its  own 
function.  Each  function  finds  its  appropriate  organ.  The 
function  of  legislation  is  no  longer  confused  with  the  execu- 
tive function  ;  the  judiciary  is  distinct  from  both.  Within 
each  of  these  great  divisions,  various  subdivisions  are 
included.  The  legislature  comprises  its  two  Houses.  The 
courts  of  justice  are  very  numerous  ;  the  different  depart- 
ments of  the  public  service  still  more  numerous  ;  and  each 
of  them  has  its  separate  organisation.  The  efficacy  of  the 
system  and  the  complexity  of  its  organisation  proceed 
simultaneously,  since  their  relation  is  causal. 

In  strong  contrast  with  this  spontaneous  evolution,  in^ 
which  a  homogeneous  and  simple  body  is  by  a  series  of  differen-| 
tiations  and  integrations  transmuted  into  a  heterogeneous  ancB 
complex  body,  stands  the  sjstem  of  Imperialism.  It  belongs/' 
to  a  lower  political  type  than  the  Constitution  of  England] 
In  most  cases  it  has  been  formed  by  the  inverse  process  to 
that  of  ours.  Its  method  is  not  progress,  but  regress.  In  .  ^ 
the  great  European  model  of  sucITgov^rnments,  the~lBmpirer  Z'***^  ' 
of  the  Caesars,  the  functions  of  at  least  seven  independent 
and  distinct  offices  were  absorbed  into  the  monarchical 
system,  and  assimilated  to  its  nature.*  Augustus  did  not 
create  for  himself  any  new  dignity  ;  but  he  carefully 
brought  together  all  the  great  offices  of  the  republic,  the 
military  command  of  the  Imperator,  the  moral  dignity  of 
the  Princeps,  the  civil  power  of  the  Consulate,  both  in  the 
city  and  in  the  provinces,  the  vast  and  various  authority  of 
the  Pro-consulate  of  the  Censure  and  of  the  Tribunate,  the 
religious  headship  of  the  Supreme  Pontificate.  All  these 
republican  authorities  he  freed  from  restriction,  whether 
arising  from  the  period  of  enjoyment  or  from  the  persons 
who  were  to  share  them.     Thus  a  simple  despotism  for  a 


See  Mr.  Merivale's  History  of  the  Romans  under  the  Empire,  c.  32. 
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Great  Empire  was  constructed  out  of  the  small  but  highly 
organised  city  state.  Within  its  own  limits  and  according 
to  its  own  type  that  despotism  was  in  time  elaborately 
organised.  But  however  complete  its  administrative  arrange- 
ments may  have  been,  it  retained  to  the  last  its  original 
structural  simplicity.  The  Emperor  remained  actually  and 
not  merely  typically  the  Sovereign,  and  no  further  organs 
were  provided  for  the  expression  of  the  Imperial  will. 
I  need  not  point  out  how  a  similar  process  has  taken  place 
in  France,  and  how  all  attempts  at  national  organisation 
have  hitherto  faUed  to  produce  in  that  country  any  higher 
model  of  government,  than  one  constructed  on  the  type  of 
that  of  the  Caesars. 


y 


CHAPTER    II. 


THE  LEGAL  EXPRESSION  OF  THE  ROYAL   WILL  IN 
LEGISLATION. 

.  §  1.  It  is  not  easy  for  us,  so  altered  are  our  circumstances, 
'to  enter  into  the  feelings  with  which  our  ancestors  regarded 
Ithe  Common  Law,  To  them  those  "  anr>ipnf  jnrlgmpnts 
'of  the — just/'*  represented  the  immemorial  customs  of 
itheir  race,  the  old  familiar  principles  under  which 
[they  and  their  fathers  had  lived  and  by  which  their 
'property  and  their  security  were  assured.  This  tradi- 
itionary  law  was  rendered  still  dearer  to  them  by  the 
jsubtle  innovations  both  of  the  Norman  lawyers  in  favour  of 
the  Crown,  and  of  the  canonists  in  favour  of  the  Church, 
On  the  one  side  the  forest  laws  or  the  laws  of  the  Court  of 
Chivalry  or  other  peculiar  courts  infringeduponthe  free  customs 
of  the  land  ;  on  the  other  side  the  Cliurch  unceasingly  strove 
to  extend  its  own  system  and  to  introduce  into  general 
practice  the  doctrines  of  the  Civil  Law.  But  however 
willing  the  elder  jurists  of  our  country  were  to  derive 
reflected  light  from  Roman  jurisprudence,  they  knew 
too  well  the  political  tendencies  of  the  lawyera  of  the 
Antonines  and  of  the  codes  of  Theodosius  and  Justinian 
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to  admit  for  an  instant  the  binding  authority  of  that 
legislation.  The  unlearned  but  free-born  tenants  of 
the  Crown  had  no  idea  of  submitting  to  a  heavier  yoke  than 
their  fathers  were  accustomed  to  bear  ;  and  in  their  general 
contentment  with  the  present  and  their  ignorance  of  the 
cause  of  their  comparative  prosperity  resolutely  resisted 
every  change.  Thus  we  find  the  English  when  oppressed 
by  Norman  exactions  clamouring  for  the  restoration  of  the 
good  laws  of  King  Edward.  Thus  we  find  the  sturdy 
refusal  of  the  barons  at  Morton  to  permit  on  a  question  of 
status  the  Jaws  of  Enojland  to  be  chanfjed.  Thus  we  know 
that  in  the  times  of  the  Third  Edward  and  of  his  scrandson 
the  addition  of  a  new*  law  was  regarded  as  a  matter  of  the 
gravest  nature,  not  to  be  lightly  asked  or  heedlessly  granted. 
At  a  still  later  period,  the  language  of  our  lawyers  towards 
their  loved  jurisprudence  breathes  a  spirit  of  the  deepest 
reverence  and  of  the  tenderest  affection.  The  Common  Law, 
as  Lord  Coke  tells  m^,-\  is  the  artificial  perfection  of  reason. 
It  is  synonymous  with  justice  and  right.  It  is  the  golden 
mete  wand  and  measure  to  try  the  causes  of  his  subjects, 
and  it  protects  his  Majesty  in  safety  and  peace.  It  is  the 
beat  birthright  of  the  nobles,  and  the  principal  royalty  and 
right  of  the  Crown.  It  is  the  surest  sanctuary  that  a  man 
can  take,  and  the  strongest  fortress  to  protect  the  weakest  of 
all.  It  is  the  safest  and  faithfulest  pillar  and  bulwark  of 
the  commonweal,  which  although  sometimes  altered  or  per- 
verted hath  ever  been  with  great  applause  for  avoiding  of 
many  mischiefs  restored  again.  It  is  a  nursing  father 
tliat  corrects  only  what  is  amiss  and  preserves  the  rest. 
It  is  the  best  and  most  common  birthright  that  the 
subject  has  for  the  safeguard  not  only  of  his  goods  lands 
and  revenues,  but  of  his  wife  and  children. 

•  Hallam,  Middle  Ages,  iii.  49. 

t  See  2  Ingt.  56,  98  ;  H  Rep.  preface  xviii. ;  12  Rep.  76. 
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§  2.  It  may  well  be  thought  that  no  part  of  this  funda- 
mental system  of  law  was  left  for  an  instant  at  the  discre- 
tion of  the  Crown.  It  was,  as  we  shall  presently  see, 
doubtful  whether  any  statute  could  contradict  or  expressly 
repeal  these  national  customs.  Certain  it  was  that,  if  a  statute 
had  such  power,  nothing  but  the  clearest  words  could 
enable  it  to  derogate  in  the  least  particular  from  the 
Common  Law.  But  within  the  limits  of  the  Common  Law 
and  by  way  of  supplement  to  it,  the  Royal  authority  for 
legislation  might  be  exerted.  In  what  form  this  legislative 
will  must  be  expressed,  was  in  the  earlier  period  of  our 
history  by  no  means  clear.  Unquestionably  this  prerogative 
might  be  exercised  by  the  King  with  the  advice  of  his 
great  council.  But  ought  not  the  King's  proclamations  on 
his  own  Royal  authority,  and  with  the  assistance  of  his 
ordinary  council  or  his  executive  officers,  to  be  binding  upon 
his  subjects  ?  No  lawyer  ever  contended  that  the  King 
\  might  of  his  own  mere  motion  alter  any  part  of  the  Common 
Law  or  make  any  law  inconsistent  with  its  provisions.  No 
Plantagenet  or  Tudor  ever  thought  that  he  could  reduce  the 
number  of  jurors  from  twelve  to  four,  or  that  he  could 
enlarge  the  widow's  dower  to  a  moiety  of  her  husband's 
freehold  estates.  When  Henry  the  Eighth  himself  granted 
a  manor  in  Essex  to  a  man  and  his  heirs  male,  it  was  judi- 
cially decided  that  such  a  grant  was  bad  because  the  King 
could  not  create  a  course  of  inheritance  unknown  to  the  law.* 
When  his  imperious  daughter  desired  the  patronage  of  an  office 
in  which  a  freehold  had  been  already  granted,  she  was  fain  to 
admit  that  the  rights  of  the  tenant  were  beyond  her  con- 
trol.-f-  But  it  has  been  usual  from  ancient  times  that  the 
Crown  should  issue  proclamations  to  enforce  the  law  ;  and 
thus  the  transition  was  easy  and  almost  inevitable  to  pro- 

*  Plowden,  335.  f  Anderson's  Reports,  154. 
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clamations  to  amend  the  law.  When  sessions  of  Parliament 
were  infrequent  and  short,  the  legislative  authority  of  the 
Crown  was  felt  to  be  a  great  practical  convenience  ;  accord- 
ingly in  such  times  when  the  lines  of  separation  were  not 
clearly  marked,  a  Royal  proclamation  on  a  novel  subject 
would  seldom  be  disputed,  and  would,  if  disputed,  be 
generally  upheld.  But  as  the  development  of  the  country  be- 
came more  complete,  this  assumption  of  legislative  functions 
by  the  executive  attracted  more  attention.  It  was  found 
that  these  proclamations  were  not  only  a  dangerous  usur- 
pation of  legislative  power,  but  also  were  an  indirect 
method  of  taxation.  Offences  were  often  created  for 
the  sale  of  the  licence,  and  thus  liberty  was  impaired  and 
at  the  same  time  money  was  irregularly  received.  At  length 
a  celebrated  case  was  decided  which  finally  placed  beyond 
all  doubt  the  inability  of  the  Crown,  that  is  the  Crown  in 
its  executive  character,  to  make  any  new  law. 

In  the  year  1610  King  James  the  First  and  his  Parlia- 
ment were  engaged  in  the  discussion  of  what  was  then 
called,  "  The  Great  Contract."  This  negotiation  related  to 
the  purchase  from  the  Crown  of  its  proprietary  rights  under 
the  old  system  of  military  tenures.  The  Commons  were 
naturally  anxious  to  include  in  the  bai'gain  the  redress  of 
some  of  the  more  pressing  grievances  of  which  they  had  then 
to  complain ;  and  the  King  was  not  reluctant  to  listen  to 
the  suggestions  of  such  important  customers.  Accordingly 
an  address  from  the  House  of  Commons*  was  pre- 
sented to  His  Majesty  setting  forth  among  other 
grievances  the  recent  and  manifest  increase  of  proclama- 
tions during  late  years,  and  their  extension  not  only 
to  the  liberty  of  the  subject,  but  to  liis  property  and  his 
industry.     It  was  represented  that  some  of  these  proclama- 

•  State  Trials,  ii.  519. 
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tions  made  positive  innovation.s  on  the  law  ;  that  propo- 
sitions deliberately  rejected  in  Parliament  were  during  its 
I  prorogation  established  by  proclamation  ;  that  by  the  same 
means  punishments  were  inflicted  before  lawful  trial  and 
conviction  :  that  new  penalties  were  created,  and  jurisdic- 
tion given  to  courts  of  arbitrary  discretion,  which  discretion 
was  often  wrongly  exercised  ;  and  that  the  wrong  done  by 
rfanjllegal  proclamation^_was  often  put  forward  as  a  prece- 
Irjppf,  fn  pminf.fxna.nr'p  and  warrant  further  illegalities.  What 
'^was  still  more  alarming,  books  were  published  ascribing  to 
proclamations  an  authority  previously  unknown  ;  and  all  the 
proclamations  issued  since  the  King's  accession  had  been 
carefully  collected  into  one  volume  and  were  printed  in  the 
s  ame  manner  as  Acts  of  Parliament.  Such  a  proceeding,  as 
the  Commons  justly  argued,  "  seemeth  to  imply  a  purpose 
to  give  these  proclamations  more  reputation  and  more  estab- 
lishment than  heretofore  they  have  had."  These  "  mourn- 
ings of  the  dove,"  as  Bacon*  who  presented  the  address 
called  them,  were  not  ungraciously  received.  The  King  did 
not  deny  that  sufficient  care  had  not  been  shown  in  his 
former  proclamations,-|-  but  asserted  his  general  right  to 
issue  proclamations  in  cases  of  emergency  when  Parliament 
iWas  not  in  session  and  the  grievance  would  consequently 
remain  without  remedy.  But  he  promised  to  consult  his 
council  and  the  judges  upon  the  subject,  and  that  then  he 
would  "  do  right  to  them,"  In  accordance  with  this  promise, 
Lord  Coke,  then  Chief  Justice  of  the  King's  Bench,  was 
summoned  to  attend  the  Privy  Council ;  and  was  there  asked 
whether  the  King  might  by  his  proclamation  prohibit  new 
buildings  in  and  around  London,  and  the  making  of  starch 
of  wheat.  Coke,  although  strongly  pressed  for  an  imme- 
diate opinion,  insisted  upon  time  for  consultation  with  the 

*  76.  5.31.  t  Gardiner's  History  of  England,  i.  474. 
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other  judges ;  and  ultimately  with  some  difficulty  the 
question  was  referred  to  him,  Chief  Justice  Fleming, 
Chief  Baron  Tanfield,  and  Baron  Altham.  The  result 
will  best  be  stated  in  the  words  of  the  great  Reporter 
himself*  "  In  the  same  term  it  was  resolved  by  the 
two  Chief  Justices,  Chief  Baron,  and  Baron  Altham, 
upon  conference  between  the  Lords  of  the  Privy  Council 
and  them,  that  the  King  by  his  proclamation  cannot 
[create  any  offence  which  was  not  an  offence  before  ;  for 
then  he  may  alter  the  law  of  the  land  by  his  proclamation 
in  a  high  point,  for  if  he  mKy  create  an  offence  where  none 
is,  upon  that  ensues  fine  and  imprisonment.  Also  the  law  of 
England  is  divided  into  three  parts,  Cgmi^Qn  Law,  Statute 
Law,  and  Custom ;  but  the  King's  proclamation  is  none  of 
them.  Also,  Malum  aut  est  malum  in  se  aut  pix>kihitu7n ; 
that  which  is  against  Common  Law  is  malum,  in  se;  malum 
proliihitum  is  such  an  offence  as  is  prohibited  by  Act  of 
;  Parliament,  and  not  by  proclamation.  Also  it  was  resolved 
thfttt.he  Kincr  hra^h  tin  proi-ngo ^^^rr>  \tx\i  thflt  whJPh  tlir  IfiTT 
qf  th^  Innd^tO^wa  him.  But  the  King  for  prevention  of 
offences  may  by  proclamation  admonish  his  subjects  that  they 
keep  the  laws  and  do  not  ofiend  them  upon  punishment  to  be 
inflicted  by  the  law,  et  cetera.  Lastly,  if  the  offence  be  not 
punishable  in  the  Star  Chamber,  the  prohibition  of  it  by 
proclamation  cannot  make  it  punishable  there  ;  and  after 
this  resolution  no  proclamation  imposing  fine  and  imprison- 
ment was  afterwards  made." 

Notwithstanding  Lord  Coke's  jubilant  comment,  his 
ruling  did  not  altogether  banish  proclamations.  They  were 
freely  used  during  the  eleven  years  in  which  Charles  the  First 
attempted  to  govern  England  by  his  mere  personal  will.  In 
the  reign  of  Charles  the  Second  they  are  of  frequent  occur- 

•   12  lirp.  76. 
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rence.*  Sir  Mathew  Hale  speaks  cautiously  of  their  ille- 
gality in  matters  of  trade  and  taxation.  But  no  serious 
grievance  can  have  arisen  from  them  at  this  period,  for  no 
mention  is  made  of  them  in  the  black  catalogue  of  the  Declara- 
tion of  Rights,  even  though  that  list  is  not  exclusively  confined 
to  James's  misdoings.  The  last  time  that  the  question  was 
mooted  seems  to  have  been  in  1766.*f*  It  was  thought  ex- 
pedient by  Lord  Chatham's  administration  in  consequence 
of  successive  failures  of  the  harvest  to  prohibit  the  ex- 
portation of  wheat.  This  measure  met  with  general 
concurrence  at  the  time,  and  would  have  readily  been 
sanctioned  by  Parliament,  were  it  not  for  the  extra- 
ordinary defence  that  Lord  Northington  and  Lord 
Camden  set  up  in  its  behalf.  The  great  legal  champion 
of  popular  freedom,  the  destroyer  of  general  warrants,  the 
liberal  judge  whom  foreigners  used  to  visit  as  one  of  the 
sights  of  London,|  insisted  in  effect  that  the  whole  proceed- 
ing ws^  perfectly  lawful  and  within  the  limits  of  Royal 
authority.  This  was  to  contend  that  the  Crown  had  the 
power  both  to  suspend,  not  only  the  Bill  of  Rights,  but  the 
Common  Law  itself,  and  also  to  create  by  its  proclamation  a 
new  offence.  Such  a  proposition  met  with  no  sympathy 
from  any  quarter;  and  an  Act  of  Parliament  §  was 
passed  which  distinctly  recognised  the  illegal  character  of 
the  proceedings,  and  indemnified  not  only  those  who 
acted  in  obedience  to  this  proclamation  but  those  who  had 
advised  it. 

§  3.  Nearly  akin  both  in  their  principles  and  their  origin 
to  the  doctrine  of  Proclamations  were  the  stUl  more  famous 

•  AmoB,  Eng.  Const,  p.  25. 

t  Massey,  Hist,  of  Eng.  i.  298  ;  16  Pari.  Hitt.  251. 

J  See  Lord  CampbeU's  Livc$  of  the  Chancellors,  c.  148. 
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prerogatives  of  Suspension  and  Dispension.  While  the 
supremacy  of  the  Common  Law  msls  fully  recognised,  it 
might  still  be  thought  that  the  statutes  were  the  King's  laws  ; 
that  the  power  which  created  them  had  the  power  to  repeal 
them,  or  to  suspend  their  operation,  or  to  except  from  their 
operation  some  particular  person.  The  entire  repeal  of  a 
law  was  indeed  a  fit  subject  for  the  consideration  of  that 
assembly  by  whose  authority  it  was  enacted.  But  at  a 
time  when  the  meetings  of  Parliament  were  rare  and 
brief,  and  when  perhaps  there  was  but  little  of  the  know- 
ledge or  the  skill  that  legislation  requires,  if  a  statute 
worked  ill,  or  if  some  unforeseen  emergency  arose,  the  inter- 
'  position  of  the  Executive,  and  its  suspension  of  the  law  that 
was  thus  producing  unexpected  mischief  until  there  was 
time  for  reconsideration  of  the  question,  were  often  found 
,     to  be  convenient.     T'hfr  dispprisipg  pow^r  of  the  Crown,  its 

4pnwpr  to  fliiflinriRP  s!r»mp  wpfpifjed  individual  to  do  some  for- 
bif1(l(^n  act,  depended  upon  somewhat  dift'erent  considera- 
^  tiiins.  The  Crown  could  pardon  the  offence  when  it 
was  committed.  It  seemed  therefore  a  simple  and  expedi- 
tious course  to  supersede  the  necessity  of  pardon,  and  to 
render  lawful  in  its  execution  that  action,  the  penal  conse- 
quences of  which  if  it  were  performed  might  be  averted. 
Most  of  these  penal  consequences  too  were,  in  our  earlier 
legislation,  directly  beneficial  to  the  Crown.  The  King 
might  therefore  waive  the  penalty  which  was  inflicted  for 
his  own  advantage,  and  decline  to  avail  himself  of  such  a 
source  of  gain  and  of  the  services  of  any  informer.  Ac- 
cordingly those  powers,  which  were  said  to  have  been  first 
exerted  by  Henry  the  Third  in  imitation  of  analogous  powers 
claimed  and  exercised  by  the  See  of  Rome,  were  freely  used 
during  our  earlier  history.  They  have  been  in  express 
terms  abolished  by  the  Bill  of  Rights,  and  have  therefore 
for  us  merely  an  historical  interest.      Yet  the  controvei-syl 
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that  once  raged  concerning  them  was  so  bitter,  and  its  effects 
are  even  still  so  apparent  in  our  historians,  that  a  few  words 
l-f  on  this  faded  flow_er  of  the  prerogative  may  not  be  mis- 
placed. 

The  occasion   which   brought   prominently  into   notice 
the  exercise  of  these  powers  was  the  attempt  made  by  the 
last  two  Stuart  kings  to  set  aside  the  religious  disabilities 
I  which  pressed  hard  upon  Roman  Catholics  and  Dissenters. 
But  the  Test  Act  was  the  great  triumph  of  the  Whig  party, 
and  was  regarded  with  hardly  less  affection  by  those  Tories 
who  were  distracted  between  the  conflicting  claims  of  their 
Church  and  their  King,      It  was  indeed  supported  at  that 
time  with  fervent  zeal  by  a  large  majority  of  the  English 
people  ;    and  accordingly  that  exercise  of  prerogative  by 
which  this  favourite  measure  was  insidiously  threatened  has 
become  almost  synonymous  with  all  tliat  is  tyrannical.    The 
1  suppression  of  that  prerogative  was  the  great  achievement 
i  of  the  Revolution,  and  the  iniquity  of  the  fallen  idol  is  thus    mit'C^c*. 
one  of  the  most  cherished  traditions  of  the  Whigs.     In  the 
'  minds  of  the  Tories  this  prerogative  was  associated  with 
that   unnatural    dissension  between  the   Church  and    the 
Crown  which  led  to  the  exile  of  their  rightful  King.     The 
dispensing  power  has  thus  had  bitter  enemies  and  no  friends. 
Even  after  the   lapse  of  nearly  two   centuries  the  Whig 
historians  of  the  present  day  show  all  the  spirit  of  their 
predecessors.     The  ponderous  jocosity  of  Lord  Campbell  and 
the  fiery  invective  of  Lord  Macaulay  are  insufficient  to  ex- 
press the  hatred  and  contempt  of  these  distinguished  writers 
for  the   corrupt  or  ignorant  judges  who  prostituted  theii> 
x/  high  calling  by  a  flagrantly  liaise  and  fraudulp^it  f>ypn«8i- 
(A  tion.^f  the  law.      With  calmer  judgment  and  profouuder 
learning  Mr.  Hallam*  is  content  with  the  cautious  observa- 

*   Const.  Hist.  iii.  (12. 
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tion  that  "  it  was  by  no  means  evident  that  the  decision  in 
Sir  Edward  Hale's  case  was  against  law."  They  are  indeed 
quite  different  questions  whether  grounds  of  public  expedi- 
ence required  a  change  in  the  law,  and  whether  the  judge's 
exposition  of  the  law  as  it  then  stood,  however 
obnoxious  or  injurious  the  law  so  explained  might  be,  were  or 
were  not  correct.  As  to  the  former  question  there  is  now 
no  room  for  doubt ;  as  to  the  latter,  it  is  neither  just  nor 
conducive  to  a  true  understanding  of  history  to  denounce 
men  as  fools  or  knaves  because  they  told  an  unwelcome 
truth.  Little  needs  be  said  as  to  the  right  of  Suspension. 
The  main  contest  arose  on  the  Dispensing  power.  If  that 
power  fell,  it  of  course  brought  with  it  the  much  gi-eater 
power  which  the  former  assumed  prerogative  claimed.  On 
two  occasions  Charles  the  Second  suspended  without  receiving 
any  remonstrance  the  operation  of  statutes.*  One  of 
these  statutes  was  the  Navigation  Act,^^d  in  matters 
relating  to  trade  and  navigation  the  prerogative  was  more 
than  usually  vague  and  indefinite.  The  other  occasion  re- 
lated to  the  regulation  of  vehicles  and  some  other  matters 
of  minor  importance.  But  his  celebrated  Declaration  of 
Indulgence  met  with  a  very  different  reception.  He  found 
that  an  exercise  of  power  which  might  pass  unchallenged  in 
^  the  case  of  ships  and  of  cart-wheels  would  not  be  endured  in 
a  matter  of  religion.  Accordingly  in  ljg'Z2  he  cancelled  with 
his  own  hand  in  full  Parliament  his  second  Declaration.  Lord 
Macaulay^  dwells  on  this  proceeding  as  a  complete  and  irre- 
vocable abandonment  of  the  right.  But  both  the  complaint 
of  Parliament  and  the  Declaration  itself  related  not  to  the 
general  prerogative,  but  only  to  its  exercise  in  that  parti- 
cular instance.     All  that  the  precedent  of  1672  assumed 


•  Amos,  Eng.  Contt.  22. 
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to  establish  was  that  in  matters  ecclesiastical  the  sus- 
pending power  did  not  apply.  But  even  if  Charles's 
revocation  of  his  act  were  more  liberally  construed,  such  a 
construction  would  afford  no  legal  ground  for  the  permanent 
derogation  of  the  prerogative.  It  was,  as  I  have  said, 
doubtful  whether  any  part  of  the  prerogative  could  even  by 
a  statute  be  lawfully  diminished.  The  mere  resolution  of 
the  House  of  Commons  could  not  make  the  exercise  of  the 
disputed  power  either  lawful  or  unlawful.  If  then  the  King 
from  financial  or  other  reasons  judged  it  prudent  on  that 
occasion  to  forego  his  claim,  it  would  not  even  at  the  present 
day  be  regarded  as  a  renunciation  so  solemn  and  so  con- 
clusive that  no  lawyer  could  venture  again  to  assert  the 
existence  of  the  right.  Nothing  but  an  Act  of  Parliament 
expressly  naming  the  Crown,  or  the  decision  of  a  court  of 
competent  jurisdiction,  could  defeat  the  prerogative ;  and 
no  such  act  or  decision  was  obtained  while  Charles 
the  Second  reigned.  But  whatever  might  be  said  of 
the  suspending  power,  the  case  of  the  dispensing  power 
stood  upon  different  grounds.  In  this  matter  James 
the  Second  took  the  fair  and  legitimate  coui-se.  He 
desired  to  obtain  a  legal  decision  upon  the  extent  of  his 
prerogative.  Whatever  we  may  think  of  his  motives  or  of 
the  methods  he  adopted  to  secure  a  majority  of  the  Court, 
there  can  be  no  doubt  that  the  Court  of  King's  Bench  was 
the  proper  tribunal  to  determine  the  matter  of  right.  Nor 
is  there  any  reason  to  object  to  the  course  taken  to  raise  the 
question.  The  penalty  was  deliberately  incurred  on  the 
strength  of  a  dispensation,  and  an  action  to  recover  the 
penalty  wa.s  brought  by  a  friendly  plaintiff.  Where  it  has 
been  desirable  quickly  to  obtain  a  decision,  many  such 
actions  have  been  thus  brought  both  before  and  since  tliis 
case.  It  is  said  that  the  counsel  for  the  plaintiff  purposely 
argued  feebly  :  but  even  if  the  charge  be  true,  the  case  ac- 
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cording  to  the  Whig  lawyers  was  already  so  clear  that  the 
incompetence  or  the  treachery  of  its  advocates  could  have 
been  of  little  importance.  Those  who  know  only  the  Whig 
view  of  the  question  will  perhaps  be  surprised  at  the  strength 
of  the  authorities  on  the  other  side.*  In  the  reign  of  Henry 
the  Seventh  it  was  solemnly  determined  by  all  the  judges 
of  England  in  the  Exchequer  Chamber  that,  although  an  Act 
of  Parliament  forbade  any  person  from  holding  the  office  of 
sheriff  for  more  than  a  year,  and  enacted  that  no  clause  of 
Twn  obstante  in  the  grant  should  prevent  the  operation  of 
the  act,  yet  a  grant  of  a  shrievalty  for  life,  if  it  contained 
such  a  clause,  was  valid.  The  authority  of  this  case  was  recog- 
nised by  Fitzherbert,  by  Plowden,  and  by  Coke.  It  was  also 
cited  with  approbation  by  all  the  judges  in  Calvin's  case.  It 
was  supported  by  constant  practice.  In  the  case  of  Thox^ias 
V.  ^orrell,f  it  was  distinctly  recognised  as  the  leading  autho- 
rity on  the  subject  of  this  "  dark  learning,"  and  its  principles 
are  confirmed  and  followed  in  that  case  in  the  reign  of  Charles 
the  Second  by  the  Exchequer  Chamber.  In  the  latter  case, 
which  is  still  for  some  purposes  cited  as  a  leading  authority,  the 
subject  was  elaborately  discussed  in  the  judgment  of  Chief 
Justice  Vaughan,  the  same  great  judge  to  whose  judgment 
in  BusheU's  case  the  independence  of  juries  is  due.  It  was 
there  decided  that  a  privilege  granted  to  the  Company  of 
Viatafifs-  enabling  all  their  freemen  to  sell  wines  within  cer- 
tain localities  generally  interdicted,  Twn  obstante  a  particular 
statute,  was  a  legal  dispensation  from  that  statute  and  a 
protection  to  any  freeman  of  the  company  from  its  penal- 
ties. In  addition  to  these  legal  authorities,  there  was  an 
ample  recognition  of  the  dispensing  power  by  the  House  of 


*  The  authorities  are  collected  in  a  pamphlet  by  the  Chief  Justice  Sir 
Edward  Herbert,  11  State  Trials,  1251, 
t  Vaughan's  Beports,  330. 
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Commons  in  the  time  of  Henry  the  Fourth.  There  was 
also  (what  perhaps  was  of  greater  weight)  the  formal  admis- 
sion by  Sergeant  Glanville,  himself  a  great  authority  on 
such  subjects  and  then  speaking  in  the  name  and  in  the 
presence  of  the  House  of  Commons  at  a  conference  between 
the  two  Houses  in  the  Painted- chamber  on  the  Petition  of 
Right.  On  that  occasion,  with  reference  to  statutes  pro- 
hibiting under  penalties  actions  nth^rwisp  iT^nnnA-nf  it  was 
acknowledged  to  be  "  in  His  Majesty's  absolute  and  un-i 
doubted  power  to  grant  dispensations  to  particular  persona 
with  the  clauses  of  no;i[\^  obstante  to  do  as  they  might  have 
done  before  the  passing  of  such  statutes  ;"  but  it  was  insisted' 
that  "over  the  Common  Law  and  our  statutes  incorporate 
with  that  law  there  is  no  trust  in  the  King's  sovereign 
power  or  prerogative  royal  to  enable  him  to  dispense 
with  them."  Lastly  it  is  remarkable  that  the  Declaration 
of  Rights  itself,  while  it  condemned  absolutely  as  illegal  the 
suspending  power,  limited  its  denunciation  of  the  dispensing 
/  power  to  that  power  "  as  it  hath  been  assumed  and  exercised 
aL-iate."  So  far  was  the  Convention  Parliament  from  deny- 
ing the  legality  of  a  practice  on  which  no  small  amount  of 
property  had  been  granted  that,  when  two  years  afterwards 
the  party  of  the  Revolution  emboldened  by  success  ven- 
tured wholly  to  abolish  a  prerogative  which  the  country  had 
long  outgrown,  a  proviso  was  inserted  to  save  all  prior 
charters  grants  and  pardons.* 

§  4.  It  thus  appears  that  according  to  the  true  theory  of 

our  Constitution  the  King  cannot  otherwise  than  with  the 

sanction  of  Parliament  make  a  new  law,  or  alter  or  prevent 

(  the  operation  of  any  existing  statute.     Still  less  could  he  at 

any  time  have  interfered  with  the  Common  Law.     Even  in 

*  1  Wm.  &  M.,  ses.  2,  c.  2,  b.  13. 
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the  worst  times  that  precious  treasury  of  the  subject's  liberties 
has  been  held  sacred.  When  the  Reformation  Parliament 
in  the  excess  of  its  devotion  to  its  imperious  King  gave  by  a 
statute  to  his  proclamations  the  force  of  law,  it  was  careful 
to  except  from  these  proclamations  and  the  penalties  annexed 
to  them  all  matters  that  pertained  to  the  Common  Law. 
When  James  the  Second  desired  to  execute  by  martial  law 
a  military  deserter,  Chief  Justice  Herbert,  the  same  judge 
who  for  his  decision  in  Sir  Edward  Hales's  case  incurred 
such  deep  and  such  lasting  odium,  decided,*  true  to  his 
principles,  that  the  King  had  no  power  to  dispense  with  a  > 
law  that  was  coeval  with  the  monarchy.  It  was  indeed 
more  than  doubtful  whether  even  Parliament  itself  is  com- 
petent to  derogate  from  that  fundamental  part  of  our  legal 
system.  In  "  Doctor  and  Student  "f  it  is  laid  down  that  a 
"statute  directly  contrary  to  the  law  of  God  was  void." 
Lord  Coke  declared  that  "  the  Common  Law  doth  control 
Acts  of  Parliament  and  adjudge  them  when  against  common 
right  to  be  void."  Lord  Chief  Justice  Hobart  insists  that  an 
Act  of  Parliament  is  void  if  it  be  made  against  natural 
equity. J  Even  Lord  Holt  remarked  that  the  observation 
above  cited  of  Lord  Coke  was  "  not  at  aU  extravagant  and 
was  a  very  true  saying."§  Lord  Mansfield,  when  Solicitor- 
General,  did  not  hesitate  to  say  (m  arguendo)  that  the 
Common  Law  that  works  itself  pure  by  rules  drawn  from 
the  fountain  of  justice  is  for  this  reason  superior  to  an  Act 
of  Parliament.  II  These  sages  of  the  law  have  left  us  examples 
of  what  in  their  view  a  statute  is  impotent  to  command.  -^ 
Parliament,  they  tell  us,  may  not  permit  a  man  to  commit  • 
adulter^',  or  forbid  that  even  in  extreme  necessity  alms  should 
be  given,  or  make  a  man  a  judge  in  his  own  cause.     An  act 


•  Lord  CampbeU's  Chief  Justices,  ii.  91.  t  C.  6. 

\  Hob.  Rep.  14.  §  2  Wil.  351.  ||  1  Atk.  33. 
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passed  in  the  ninth  year  of  Henry  the  Fourth  commanding 
all  Irish  people  to  depart  the  realm  and  go  into  Ireland  before 
the  Feast  of  the  Nativity  of  the  Blessed  Lady  upon  pain  of 
death  was  according  to  Lord  Coke  "  absolutely  interrorem 
and  utterly  against  law."* 

We  have  however  a  distinct  lejjislative  recosfnition  of 
.Parliamentary  supremacy.  It  was  contended  that  the 
Royal  prerogatives  being  part  of  the  Common  Law  were 
inalterable  by  any  statute  :  that  no  act  done  by  the 
reigning  King  in  derogation  of  his  Common  Law 
rights  could  bind  either  him  or  his  successors :  that  the 
succession  to  the  Crown  rested  upon  this  firm  basis,  and 
that  no  Act  of  Parliament  could  bar  the  sacred  i-ight  of  the 
House  of  Stuart  to  the  Crown  and  the  undiminished  power 
of  their  ancestors.  Such  views  involved  at  one  time  no 
small  amount  of  actual  danger.  A  statute -f-  accordingly  was 
passed  by  which  the  deliberate  denial  of  the  authority  of  the 
King  in  Parliament  to  change  the  succession  is  rendered,  if 
made  in  writing  or  in  print,  treasonable  ;  or  if  it  be  made  in 
preaching  teaching  or  advised  speaking,  it  brings  with  it  the 
penal  consequences  of  a  premunire.  In  17G4  at  the  com- 
mencement of  the  unhappy  struggle  with  America  the  elder 
Pitt  vehemently  protested  against  the  legality  of  the  attempt 
to  tax  the  colonies.  In  support  of  his  leader's  doctrines  Lord 
Camden  insisted  in  the  House  of  Lords,  not  indeed  judicially 
but  in  a  set  speech  and  with  all  the  weight  of  his  judicial 
authority,:!'  that  it  was  idle  to  consider  the  particulars  of  a 
Bill  "  tlia_very  existence  of  which  is  illegal,  absolutely 
m^^<\l*J20j'.'^a,ry  to  the  fundamental  laws  oi'  nature,  contrary 
to  the  fundamental  laws  of  our  Constitution."  It  was 
doubtless  this  formidable  revival  of  an  exploded  doctrine  § 


•  12  Rep.  76.  t  6  Anne,  c.  7. 

{  Lord  Campbell's  Lives  of  the  Chancellors,  c.  143. 
§  Massey'B  Hist,  of  Eng  i.  26a. 
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and  not  any  idle  feeling  of  offended  dignity  that  led  the 
more  thoughtful  part  at  least  of  Lord  Rockingham's  ministry 
to  pass  simultaneously  with  the  Repeal  of  the  Stamp  Act 
the  famous  Declaratory  Act  in  which  the  power  of  the 
Imperial  Parliament  was  emphatically  asserted. 

It   is  now   universally   conceded  that   the   authority  of 
I  Parliament  in  matters  of  legislation  is  unlimited.     Parlia- 
ment cannot  indeed  make  an  unjust  or  wicked  action  to  be 
other  than  unjust  or  wicked  :  but  it  can  make  such  an  action 
not  illeg*al.     It  cannot  make  murder  or  any  other  crime 
lawful,  for  such  an  attempt  would  involve  a  contradiction 
in  terms  :  but  it  can  except  any  given  ^igt  frf^rn  tht^  definition 
of  murder.*     If  in  such  a  case  there  should  be  room  for  doubt, 
the  Court  would  earnestly  struggle  not  to  attribute  such  a 
meaning  to  the  legislature.     But  when  the  meaning  is  clear, 
I  it  is  the  duty  of  the  Court  not  to  question  the  wisdom  of 
■  the  statute  but  to  obey  its  commands.     When,  as  Blackstone 
observes,  "  Some  collateral  matter  arises  out  of  the  general 
words  and  happens  to  be  unreasonable,  the  judges  are  in 
decency  to  conclude  that  this  consequence  was  not  foreseen 
by  the  Parliament,  and  are  at  liberty  to  expound  the  statute 
^,  by  equity,  and  only  quoad  hoc  to  disregard  it."     Experience 
too  has  shown  that  the  most  satisfactory  mode  of  curing  bad 
I  legislation  is  to  allow  it   full  operation.     Its  mischievous 
i  results  supply  at  once  its  natural  retribution  and  its  surest 
I  chance  of  remedy. 

§  5.  It  is  then  settled  that  the  King  has  power  to  make 
new  laws,  and  to  alter  or  repeal  old  laws,  whether  such  old 
laws  be  statutes  or  part  of  the  Common  law  ;  that  there  is  no 
legal  limit  to  his  discretion  in  this  respect,  and  that  this 
great  authority  is  exercisable  in  Parliament  and  not  other- 

*  See  17  Viner's  Abrid.  66. 
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wise.     But  although  at  no  period  of  our  history  did   the; 
mere  personal  declaration  of  the  Royal  will  amount  to  law,' 
the  relation    of    the  King  to    his  Council  of  Legislation! 
has  undergone  several  remarkable  changes.     Even  at  the 
present  day  that  relation  is  by  no  means  duly  appreciated. 
We   hear   constantly   of  the  Royal    Veto,    of  its    obsolete 
character,  and  of  the  danger  that  its  revival  might  produce. 
It  is  assumed  that  the  power  of  legislation  resides  in  the 
council ;  and  that  the  sovereign  has  merely  a  negative  control 
on   its   deliberations,    which   power  however  he  is   bound 
not  to  exercise.     Such  a  doctrine  is  altogether  inconsistent 
with  a  right  understanding  of  our  Constitution.     The  very 
use  of  the  term  "veto"'  suggests  a  false  analogy.     There  is 
nothing  in  common  between  the    refusal  of  our   King  to 
iadd   to   or  to   alter   the  law,  and  the  power  of  a  Roman 
Tribune  to  prevent  in  a  particular  instance  the  application 
of  an  existing  law.     Every  Act  of  Parliament  bears  on  its 
very  front  the  mark  of  its  original.     It  is  "enacted  by  the 
(^,ueen's  M.^pt  F^^'^^^^"^  Majr^of y  "     it  is  in  the  Crown,  and 
not  in  the  body  which  the  law  assigns  as  the  assistants  and 
advisers  of  the  Crown,  that  our    Constitution  places  this! 
ri^ht.     It  is  the  King,  as  the  old  Year  Book*  asserts,  that 
"  makes  the  laws  by  the  assent  of  the  peers,  &c.,  and  not  the 
peers  and  the  commune."     The  power  QLlgg^'^^''^^iflILj:£?aiiQa.iT'  \ 
Queen  Victoria  no  less  then  it  resided  in  William  the  Norman ;   \^ 
but  the  conditions  under  which  that  power  is  exercised_a£e    V 
indeed  very  different.  {P- 

§  G.  Several  distinct  stages  may  be  traced  in  the  exercise 

of  the  Royal  power  of  legislation.     In  the  earlier  periods  of 

our  history  both  the  subjects  of  legislation  and  the  mode 

[  of  dealing  with   them  seem  to  have  rested  with  *he  King 

•  Y.  B.  23  Edw.  III.  36,  cited  in  1  Spence's  Eq.  Jun  126  noU.  b  f 
E  2 
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and  his  immediate  advisers.  In  some  cases,  as  we  have 
seen,  the  Royal  proclamation  was  sufficient  to  supplement, 
though  not  to  contradict,  the  Common  Law.  When  the 
matter  was  important  or  disputed,  the  question  was  gene- 
rally laid  before  Gommwtie  Concilium  and  its  concurrence 
obtained.  But  the  proceedings  at  these  councils  were  very 
different  from  that  order  of  parliamentary  anangement  with 
which  we  are  familiar.  The  King  in  person  presided  in  his 
council,  prepared  subjects  for  its  consideration  -and  shared  in 
its-deliberations.  Bracton*  speaks  of  the  authority  of  the 
King  as  a  condition  precedent  to  that  action  of  his  council 
/which  resulted  in  law.  So  late  as  the  time  of  Edward  the 
1  First -f-  the  initiative  of  legislation  seems  to  have  been  freely 
if  not  invariably  exercised  by  the  King.  In  all  the  extant 
laws  of  the  Anglo-Norman  Kings  the  language  is  that  of  the 
Hoyal  Legislator  alone.|  Not  a  few  of  these  documents  bear 
the  form  of  charters.  This  appears  indeed  to  have  been  the 
usual  and  regular  fomi  of  laws  importing  a  concession  of 
prerogative  by  the  Crown. §  It  seems  to  have  been  supposed 
that  acts  which  affected  the  prerogative,  especially  if  they 
were  for  the  relief  of  the  subject,  required  no  further  confir- 
mation. Such  were  the  Statutes  of  Escheators  (29  Ed.  I.) 
which  related  to  lands  taken  into  the  king's  hands  upon 
inquisitions  held  under  the  writ  called  Diem  Claiisit 
Extremum:  the  Statute  of  Joint  Tenants  and  the  Ordinance 
of  the  Forests  in  the  34th  year  of  the  same  reign,  of  which 
the  former  contained  provisions  principally  relating  to  the 
administration  of  j.ustice,   and  the  latter  sought  to  release 

■ — — K"  - 

*  Legis  yigorem  habet  quicquid  de  coDBilio  et  consensu  magnatom  et 
rei  ptiblicsB  commiini  sponsione  auctoritate  regis  sive  priucipis  praecedente 
juste  fuerit  definitum  et  approbatum. — Lib.  i.  c.  1. 

t  Hallam's  Middle  Ages,  iii.  48. 

\  1  Spence's  Equit.  Jur.  74. 

§  1  Lordu'  Report,  263. 
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the  subject  from  the  oppression  of  the  officers  of  the  forest. 
These  documents  speak  only  in  the  King's  name  and  are  in 
the  form  of  charters  ;  but  they  are  regularly  entered  in  that 
form  upon  the  Great  Statute  Roll.*  The  Great  Charter  itself 
recites  merely  the  advice  of  eleven  leading  ecclesiastics  and 
sixteen  nobles.  In  all  the  Vetera  statuta,  including  all  our 
laws  from  Magna  Charta  to  the  end  of  the  reign  of 
Edward  the  Second,  the  K^ing  grants  or  directs  or  provides 
or  permits,  sometimes  by  his  council  ;  sometimes  by  the 
assent  of  the  archbishops  bishops  priors  earls  and  barons  ; 
sometimes  with  the  additional  assent  of  the  commonalty ; 
sometimes  no  concurrence  of  any  other  party  is  expressed  ; 
sometimes  though  but  rarely  the  enactment  emanates  from 
the  king  and  his  justices.  "  It  seems,"  says  Mr.  Reeves,^ 
"  as  if  the  business  of  making^  laws  was  principally  left  in 
[  theJiands_o£the  King.  unleasJuJuatances  where  the  Lords 
:or  Comnions  felt  an  interest  in  promoting  a  law  or  the  King 
in  advantage  in  procuring  their  concurrence  ;  and  in  such 
cases  probably  it,  was. _ that — ^th£iii_£iaafiiitL_was  specially 
expressed." 

ij  7.  I  shall  frequently  have  occasion  to  show  the  attempts 
at  legislative  organization  which  in  the  course  of  his  other 
reforms  was  made  by  the  greatest  of  the  Plantagenets. 
From  that  time  probably  the  commencement  of  the  second 
period  may  be  dated.  In  the  reign  of  his  unhappy  son, 
during  some  of  the  many  troubles  with  which  that 
reign  was  encompassed,  an  ActJ  was  passed  which  among 
other  things  enacted  that  "  the  matters  which  are  to  be 
established  for  the  estate  of  our  Lord  the  King,  and  of  his 
heirs,  and  for  the  estate  of  the  realm  and  of  the  people  shall 


1  Lords'  Beport,  pp.  240,  247.        t  Hitt.  of  Eng.  Latv,  ii.  355. 
J  15  Edw.  II. 
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be  treated  accorded  and  established  in  parliaments  by  our 
Lord  the  King  and  by  the  assent  of  the  prelates  earls  and 
barons  and  the  commonalty  of  the  i-ealm  according  as  it 
hath  been  heretofore  accustomed."  This  Act  has  been 
described  as  the  first  fonnal  recognition  of  our  present 
legislative  system.*  But  whatever  occasional  instances 
may  mark  a  period  of  transition,  it  is  not  until  the  reign  of 
lEdward  the  Third  that  the  influence  of  the  House  of 
fCommons  becomes  distinct,  and  that  the  second  part  of 
I  our  legislative  history  is  perfectly  established.  Almost  all 
the  numerous  statutes  of  the  reign  of  Edward  the  Third 
express  in  some  form  the  assent  both  of  the  Lords  and  of 
I  the  Commons,  But  they  still  were,  not  merely  in  name  but 
!  in  fact,  the  laws  of  the  King.  The  Rolls  of  Parliament  and 
the  Statute  Rolls  distinctly  express  that  the  statutes  were 
made  at  the  request  of  the  people  by  the  King  with  the 
assent  of  the  lords ;  but  in  the  writs  to  the  sheriffs  by 
which  these  statutes  were  promulgated,  no  notice  is 
taken  of  the  means  by  which  His  Majesty  was  moved  to 
act.  In  them,  the  statutes  are  described  as  made  by  "  us 
and  the  Magnates  and  Proceres  of  our  realm  for  the  common 
benefit  of  the  people  of  our  realm. "-f*  The  difference 
between  this  period  and  its  predecessor  is  that  in  the 
second  period  the  Royal  legislative  power  was  never  exercised 
until  it  was  put  in  motion  fi'om  without.  When  any  legal 
change  was  desired,  the  Commons  pntitinnnrl  thr  King  to 
make  such  change  ;  and  the  King  with  the  advice  of  his 
gi'eat  council  (that  is  the  House  of  Lords)  assented  to  this 
request  either  wholly  or  in  part  or  refused  it.  But  it 
I  seems  to  have  been  understood  that  the  request  of  the 
Commons  was  a  condition  precedent  to  the  exercise  of  the 
legislative   power.       When    that  power    was   once   set  in 

•  1  Lords'  Report,  282.  f  i6,  302. 
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motion,  its  exercise  was  not  necessarily  limited  by  the  terms 
of  the  petition.  The  King  might  not  only  refuse  or  grant 
the  petition  as  a  whole,  but  he  might  curtail  or  enlarge  its 
prayer.  The  petition  was  in  fact  a  request  that  the  King 
would  make  a  law  on  a  certain  subject ;  and  this  request 
sometimes  specified,  though  for  the  most  part  indistinctly, 
the  character  but  not  the  details  of  the  desired  change. 
Thereupon,  if  the  petition  were  granted,  the  judges  and 
their  assistants  were  directed  to  prepare  a  statute.  The 
petitions  in  fact  amounted  merely  to  instructions  to  the 
Royal  draftsmen  for  the  preparation  of  the  bill.  When 
these  persons  had  finished  their  labours,  their  work  was 
submitted  to  the  King  in  council,  approved  by  him,  and 
duly  promulgated.  Thus  in  the  14  Ed.  II.  (the  year  before 
that  declaration  of  the  Constitution  to  which  I  have  re- 
ferred), a  statute  was  enacted  authorising  the  courts  to  grant 
a  summary  remedy  by  bill  instead  of  the  common  law  pro- 
cedure by  original  writ.  This  statute  was  made  by  the 
king  by  the  advice  of  the  prelates, earls  barons  et  aliorum 
peritorum  (that  is  probably  the  judges  and  other  members 
of  council  summoned  to  attend)  at  the  petition  of  the 
knights  citizens  and  burgesses  desiring  a  remedy  for  a 
grievance  but  not  specifying  any  manner  in  which  that 
remedy  was  to  be  obtained.  The  representative  bodies  thus 
confined  themselves  to  the  expression  of  their  wants,  and 
left  the  duty  of  finding  a  remedy  to  the  King  and  his 
council  with  the  advice  of  the  prelates  earls  and  barons.* 
It  is  noteworthy  as  showing  how  completely  the  power 
of  legislation  rested  at  that  time  with  the  King,  that 
|in  some  petitions  several  years  elapsed  before  any 
legislation  took  place  upon  them.  Most  of  the  acts 
now   in    our   statute   book  under  the   date    of   the    25th 

1  Lords'  Report,  279 ;  Bee  also  5  Ed.  Ill  ;  Ih.  p.  302. 
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year  of  the  reign  of  Edward  the  Third  were  founded 
on  petitions  presented  in  his  21st  year.  One  petition  in- 
deed of  the  last-mentioned  year,  which  related  to  certain 
errors  in  the  Court  of  Chancery,  remained  as  it  were  in 
abeyance  for  ten  years  ;  and  at  the  end  of  that  time,  without 
the  presentation  of  any  new  petition,  an  act  in  pursuance  of 
its  prayer  was  at  length  framed.  It  is  also  remarkable 
that  the  King  frequently  replied  that  he  would  take  further 
advice,  and  that  tliis  reply  never  seems  to  have  been  regarded 
by  the  Commons  as  unsatisfactory.  Many  instances  of  these 
practices  occur  in  the  records  of  the  time.  His  Majesty  for 
example  was  besought  to  increase  the  fees  of  the  judges. 
He  answered  that  he  would  call  to  him  the  great  persons 
and  mention  the  matter  to  them,  and  upon  their  advice 
would  ordain  such  remedies  as  might  be  proper.*  In  reply 
to  another  petition  in  the  same  Parliament  he  said  that  he 
would  advise  with  his  council.  To  a  petition  complaining 
that  courts  of  ^obate  were  held  at  uncertain  places,  the 
King  promised  to  speak  with  the  Ai-chbishop  and  other 
prelates  that  such  wrong  may  be  redressed.-f-  In  the  25th 
year  of  the  same  King  there  is  a  petition  that  the  Statute  of 
Provisors  made  in  the  last  Parliament  may  be  executed. 
To  this  petition  the  answer  was  given  that  "  The  King  will 
have  the  same  new  read  and  amended  where  need  be  and 

I  do  thereafter."!  But  the  most  remarkable  instance  of  a  law 
enacted  by  the  King  on  the  request  of  the  Commons  but 
without  their  participation  is  the  Statute  of  Treasons.  The 
Commons  complained  of  the  uncertainty  of  the  law,  and 
requested  the  King  to  declare  what  was  treason  and  wliat 
was  not.  In  accordance  with  this  request  the  King  pre- 
pared and  promulgated  what  in  the  language  of  the  present 


*  Reeves'  Hist,  of  Eng.  Law,  iii.  143. 
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.day  would  be  called  an  Act  to  Consolidate  the  Law  of 
reason.  This  celebrated  statute*  still  remains  after  so 
lany  centuries  the  main  standard  of  our  law  on  this 
lomentous  subject ;  but  whatever  may  be  its  merits  or  its 
defects,  they  are  due  to  Edward  the  Third  and  his  legal 
advisers,  and  not  in  any  respect  to  the  wisdom  of  Parlia- 
ment. 

§  8.  The  inconvenience  incidental  to  this  system  soon 
;'  became  felt.  Sometimes  the  statute  differed  materially 
I  from  the  petition.  Sometimes  it  did  not  even  resemble  the 
'  prayer  of  the  petition,  but  was  framed  in  a  manner  directly 
contrary  to  its  spirit  and  to  the  intention  of  the  Commons. 
Still  more  frequently  the  petition  and  the  gracious  reply 
which  in  due  course  the  King  had  given  to  the  prayer  of 
his  faithful  Commons  were  quietly  ignored,  and  no  official 
record  of  them  was  made.  Our  earlier  records  contain 
frequent  but  apparently  ineffectual  complaints  on  this  sub- 
ject from  the  Commons.  In  the  22nd  of  Edward  III.  for 
example  the  Commons  pray  that  the  [)etitions  answered  in 
the  former  year  might  not  be  altered  or  changed.  In  the 
eighth  year  of  Henry  the  Fourth  an  act  was  passed  which 
provided  that  certain  of  the  Commons'  House  should  be 
present  at  the  engrossing  of  the  parliament  roll.  In  the 
following  reign  the  Commons  presented  a  still  more  energetic 
petition,  remarkable  not  only  for  the  boldness  of  its  tone 
but  for  its  use,  hitherto  unknown  in  our  parliamentary 
records,  of  the  English  language  instead  of  the  Norman- 
French  or  the  Latin.  To  this  petition  Henry  the  Fifth 
returned  a  distinct  and  positive  assurance  that  he  would 
comply  with  their  wishes.  Yet,  as  Mr.  Hallamf  truly 
observes,  the  force  of  the  tendency  towards  that  fraudulent 

*  25  Ed.  III.  St.  5.  c.  2.  f  Middle  Ages,  iii.  90. 
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suppression  of  which  this  petition  complains  receives  its 
strongest  illustration  in  the  fact  that  the  petition  was  itself 
subjected  to  the  very  treatment  for  which  it  sought  to  pro- 
vide a  remedy.  No  trace  of  it  is  found  among  our  statutes. 
At  length  the  Commons  adopted  a  new  expedient.  They 
[submitted  for  the  Koyal  assent  "a  petition  containing  in 
I  itself  the  form  of  an  act."  This  instrument,  wliich  contained 
the  precise  provisions  that  they  desired,  was  the  identical 
document  on  which  the  Royal  Fiat  was  placed.  No  room 
was  thus  left  for  fraud  or  misunderstanding.  But  an  unfore- 
seen and  remarkable  consequence  followed.*  It  became 
difficult,  if  not  altogether  impossible,  for  the  Crown  to  amend 
the  petition  thus  presented.  When  a  request  was  made  in  so 
precise  a  form,  nothing  remained  but  either  to  assent  to  it  or 
to  reject  it  as  a  whole.  Hence,  although  a  few  exceptions 
occur  in  the  reign  of  Edward  the  Fourth,  the  practice  was 
established,  at  all  events  before  the  accession  of  the  Tudors, 
that  the  Royal  assent  should  be  given  to  or  withheld  from 
the  precise  advice  tendered  to  the  King  by  his  Parliament. 

I§  9.  The  change  in  parliamentary  practice  from  procedure 
by  petition  to  procedure  by  bill  probably  led  to  anotherequally 
unforeseen  but  equally  important  consequence.  In  former 
times,  as  I  have  said,  the  King  always  shared  in  the  deli- 
berations of  Parliament.  The  writs  to  the  Lords  and 
to  the  Judges  ran,  ad  tractandum  nohiscumn  et  ceteris. 
The  proceedings  of  Parliament  seem  even  to  have  been 
irregular  if  they  were  not  conducted  in  the  King's  pre- 
sence. The  Modus  tenendi  parliamentum  repeatedly 
insists  upon  the  necessity  for  the  personal  attendance  of  the 
King.  It  declares  that  "  the  King  is  bound  by  all  means  to 
be  personally  present  in  Parliament ; "  for  "it  is  a  hurtful 

•   Middle  Ages,  iii.  92. 
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and  a  dangerous  thing  for  the  whole  community  of  Par- 
liament and  also  of  the  realm  when  the  King  is  absent 
from  Parliament ;  nor  ought  he  nor  can  he  absent  himself 
only  unless  in  case  of  illness  proved  to  the  satisfaction  of 
Parliament."*  In  the  ninth  year  of  Henry  the  Fourth  a 
remarkable  declaration,  known-j-  as  the  Indemnity  of  the 
Lords  and  Commons,  was  recorded,  which  seems  to  be  the 
foundation  of  much  of  our  present  Constitutional  Law.  This 
declaration,  which,  it  may  be  observed,  was  made  by  the 
King  with  the  advice  and  consent  of  the  Lords  but  without 
any  mention  of  the  Commons  although  the  necessity  for  it 
arose  from  their  complaints,  provided  among  other  things 
that  each  House  might  deliberate  in  the  absence  of  the 
King  ;  and  that  in  the  case  of  money  bills  no  report  of  any 
grant  or  of  any  communication  for  any  grant  should   be 

/made  to  the  King  until  both  Houses  were  agreed.  Although 
this  record  does  not  forbid,  except  in  the  case  of  grants  of 
money,  the  presence  of  the  monarch  or  his  personal  consulta- 

i  tion  with  his  Parliament,  the  King  soon  ceased  to  take  any 
share  in  their  proceedings.  Charles  the  Second  revived  the 
practice,  then  long  disused,  of  attending,  although  merely  as 
a  spectator,  the  debates  of  the  Lords,  which  His  Majesty  was 
graciously  pleased  to  pronounce  "  as  good  as  a  play."  On 
some  occa.sions  Queen  Anne  used  in  like  manner  to  be  pre- 
sent. But  at  this  day  the  presence  of  the  Queen  at  any 
debate  in  the  House  of  Lords,  for  in  the  House  of  Commons 
no  monarch  had  any  grounds  for  appearing,  would  be  as 
irregular  as  five  centuries  ago  it  was  indispensable. 

§  10.  Although  the  practice  of  submitting  to  the  King 
in  a  precise  form  the  free  and  matured  advice  of  his 
Parliament  is  thus  established,  it  still  rests  witli  the  Royal 

*  P.  34  and  see  pp.  22  and  26.  f  Rot.  Pari.,  iii.  611. 
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discretion  to  accept  or  to  reject  the  advice  so  tendered.  The 
last  stage  then  of  the  exercise  of  the  Royal  legislative  autho- 
rity consists  in  those  arrangements  by  virtue  of  which  the 
Royal  Fiat  is  never  withheld  from  the  proposals  of  Parliament. 

tThis  unvaiying  reliance  of  the  King  on  his  existuig  council- 
lors has  been  established  since  the  Revolution.  Queen  Elizji- 
beth*  in  the  Parliament  of  1597  assented  to  forty- three  bills 
publicand  private,  andrejected  forty-eightthat  had  passed  both 
Houses.  James  I.  in  1  GOG,  on  assenting  to  all  the  bills  of  the 
session,  explained  that  he  did  so  "  as  a  special  token  of  grace 
and  favour,  being  a  matter  unusual  to  pass  all  acts  without  any 
exception. "-f-  Although  the  Stuarts  preferred  to  use  the  dis- 
pensing power  and  lightly  assented  to  bills  that  they  never 
intended  to  observe,  yet  the  close  of  their  system  brought 
back  the  use  of  the  old  prerogative.  On  four  important 
public  occasions,  and  once  afterwards  on  a  matter  of  less 
moment,  William  the  Third  declined  to  sanction  bills  which 
either  infringed  upon  some  part  of  the  prerogative  or  seemed 
to  him  of  doubtful  expedience.:]:  He  refused  to  allow  the 
Parliament  without  his  consent  to  assign  to  the  judges  fixed 
and  inalterable  salaries  out  of  his  revenue.  He  would  not>i 
derogate  from  his  prerogative  by  reducing  the  duration  of 
Parliament  or  by  excluding  from  the  House  of  Commons 
the  servants  of  the  Crown.  On  an  innovation  on  which 
he  had  no  personal  interest  but  in  respect  to  which  public 
opinion  was  much  divided,  the  introduction  namely  of  a 
property  qualification  for  membei's  of  the  House  of  Com- 
mons, he  gave  his  support  to  the  liberal  side.  Once  and 
once  only  after  his  death  were  the  words  "  La  reine 
savisera"  pronounced  in  Parliament.  In  the  first  Parlia- 
ment of  Great  Britain  several  metisures  consequent  upon  the 


*  1  Pari.  Hist.  905.  t  Parry's  Parliaments,  253. 
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union  with  Scotland  were  introduced.  Among  them  was  a 
bill  "  for  settling  the  militia  of  that  part  of  Great  Britain 
called  Scotland."  This  bill  seems  to  have  occasioned  little 
discussion  in  the  Lower  House,  and  passed  the  Lords  with- 
out amendment.*  But  when  it  was  presented  along  with 
several  other  bills  for  the  Royal  assent,  from  it  alone  that 
assent  was  withheld.  On  that  very  morning  (11th  March, 
1707)-f-  news  had  arrived  that  the  French  Admiral  Fourbin 
with  James  Edward  on  board  had  eluded  the  vigilance  of 
Byng,  and  had  sailed  from  Ostend  towards  Scotland.  In  the 
face  of  instant  invasion  the  Government  thought  it  unwise  to 
arm  a  population  whose  loyalty  was  at  the  time  by  no  means 
well  assured.  No  complaint  respecting  this  exercise  of  preroga- 
tive, although  Parliament  continued  to  sit  for  some  months, 
seems  to  have  been  made  at  the  time.  On  the  contrary,  when 
in  the  next  session  after  the  danger  had  passed  away,  the 
question  of  the  Scotch  militia  was  recommended  to  the 
consideration  of  Parliament  in  the  speech  from  the 
throne,  the  bill  which  was  accordingly  brought  in  seems 
never  to  have  reached  its  second  reading. 

On  two  occasions  within  the  present  century  Acts 
of  Parliament,  although  they  had  duly  received  the 
Royal  assent,  have  failed  to  come  into  operation  from 
the  refusal  of  the  Crown  to  perform  some  act  which  was 
necessary  to  give  them  effect.  One  was  an  Act  passed 
in  1794|  to  enable  the  Government  to  cany  into  effect 
Mr.  Bentham's  celebrated  project  of  the  Panopticon.  It  appears 
that,  whether  (as  Bentham  asserted)  from  personal  dislike 
to  the  author  or  from  some  reason  now  unknown,  George 
the  Third  disapproved  of  the  plan.     Various   inexplicable 


•  18  Lords'  Journals  481. 
t  lb.  506  aud  see  Somerville's  History  of  Queen  Anne,  ii.  299. 
J  34  Geo.  III.  c.  4. 
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delays  took  place,  until  at  length  all  the  arrangements  were 
approaching  completion,  and  nothing  more  remained  except 
the  purchase  of  one  portion  of  ground.*  It  appears  that  the 
King  refused  to  sign  the  proper  documents  for  the  issue  of  the 
purchase  money.  Nothing  further  was  done  in  the  matter,  but 
the  Government  was  so  much  compromised  that,  seventeen 
years -f-  after  the  first  Act,  a  second  Act  :J:  was  passed  by  which 
a  different  system  was  adopted  and  compensation  for  the 
breach  of  contract  to  the  amount  of  £23,000  was  paid  to 
Bentham.  In  1850  an  Act§  was  passed  under  the  auspices 
of  Lord  Romilly  to  improve  the  system  of  registration  of 
assurances  in  Ireland.  The  object  which  this  measure  con- 
templated was  a  somewhat  elaborate  system  of  registration 
of  deeds  founded  upon  the  maps  prepared  by  the  Ordiuance- 
Survey.  It  contained  a  provision  suspending  its  operation 
until  certain  indices  were  prepared  and  notice  of  its  com- 
mencement consequent  thereon  was  given  by  the  Commis- 
sioners of  the  Treasury.  No  such  notice  however  has  yet 
been  published.  Probably,  considering  the  advance  made  in 
public  opinion  since  1850  upon  the  subject  of  the  registra- 
tion of  land,  it  never  will  be  published.  Thus  the  Act 
remains  in  a  kind  of  suspended  animation,  and  the  inten- 
tions of  the  legislature  have  (whether  prudently  or  not  I  do 
not  venture  to  express  an  opinion)  been  frustrated  by  the 
executive. 

Although  under  the  House  of  Hanover  the  power  of 
refusal  has  never  been  directly  exercised,  it  must  not  on 
that  account  be  supposed  that  the  power  is  obsolete  or 
inoperative.  Under  our  present  .system  the  intimation  of 
the  Royal  will  regarding  any  measure  of  importance  is  given 
at  its  introduction  or  at  some  early  stage  of  its   progi-ess. 


Bentham's  Works,  xi.  102.  t  lb.  106. 
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^  The  Crown  has  indeed  generally  possessed  sufficient  influence 

]  to  prevent  the  passage  of  any  measure  that  was  peculiarly 

r  distasteful  to  it.     Modern  changes  too  in  the  civil  list  and 

in  the  management  of  the  Royal  revenue   have   removed 

Imany  subjects  of  disagreement.  But  the  true  explanation 
is  found  in  the  good  sense  and  the  forbearance  of  both  the 
King  and  the  Parliament,  and  the  practical  arrange- 
iments  to  which  a  sincere  desire  of  harmonious  co-operation 
jhas  given  rise.  In  matters  affecting  the  personal  or  proprie- 
tary interests  of  the  Crown,  Parliament  will  not  deal  with 
any  proposal  until  the  King  has  given  an  official  intima- 
tion of  his  desire  to  receive  on  the  subject  its  advice. 
By  the  rules  of  both  Houses  a  message  from  the  Crown 
through  one  of  its  ministers  is  now  required  before 
any  question  touching  the  prerogative  or  the  revenue 
of  the  Crown  is  taken  into  consideration.  Thus  in  1843 
when  a  bill  relating  to  the  Church  of  Scotland  and  interfer- 
ing with  the  patronage  of  the  Crown  was  brought  into  the 
House  of  Commons  by  a  private  member  and  came  on  for  its 
second  reading,  the  Speaker  remarked  that  the  bill  ought 
not  to  have  been  introduced  without  the  consent  of  the 
Crown ;  and  ruled  that  the  House  could  not  permit  the  mea- 
sure to  proceed  further.*  In  the  following  year  when  a  bill 
relating  to  the  diocese  of  Bangor  was  before  the  House  of 
Lords,  the  Duke  of  Wellington  intimated  that  Her  Majesty's 
ministers  had  not  been  instructed  to  signify  the  consent  of 
the  Crown  to  that  bill,  and  that  it  affected  the  Royal  preroga- 
tive. It  was  doubted  whether  in  these  circumstances  the 
question  of  the  second  reading  could  be  put,  and  the  bill  was 
withdrawn.^  On  the  other  hand,  in  matters  of  general  legis- 
lation, the  King,    whatever    may   be  his    personal   views, 


*  Bourke'B  Parliamentary  Precedents,  120. 
t  May's  Parliamentary  Practice,  353  (3rd  ed.)  and  soe  592. 


64-  THE   ROYAL   WILL. 

consults  the  wishes,  however  erroneous  he  may  deem  them, 
of  his  subjects,  when  those  wishes  have  been  deliberately 
formed  and  clearly  expressed.  The  measures  which 
might  cause  difficulty  to  the  Royal  mind  are  usually  of  such 
importance  as  to  be  Government  bills.  All  such  measures 
are  introduced  into  Parliament  by  the  servants  of  the  Crown 
acting  with  the  knowledge  and  the  concurrence  of  the 
King.  Thus  when  Lord  Rockingham  proposed  to  repeal  the 
American  Stamp  Act,  when  Mr.  Pitt  brought  in  his 
Reform  Bill,  and  when  in  the  following  reign  the 
Duke  of  Wellington  and  Sir  Robert  Peel  desired  to  introduce 
the  Roman  Catholic  Relief  Act,  those  ministers  took  care  to 
obtain  the  previous  consent  of  their  Royal  master  to  the 
introduction  of  their  several  measures.  Jf  a  ministiy  adhere 
to  a  measure  towards  which  the  King  cannot  overcome 
his  dislike,  that  ministry  cannot  remain  in  office.  It  was 
in  such  circumstances  that  the  celebrated  administration  of 
the  younger  Pitt  terminated ;  and  it  was  the  same  cause  that 
led  to  the  overthrow  of  the  Grenville  ministiy.  If,  not- 
withstanding all  the  efforts  of  the  ministry,  a  bill  to  which 
the  King  was  known  to  object  were  hkcly  to  be  carried  by 
Parliament,  the  course  of  the  measure  would  probably  be 
inteiTupted  by  a  dissolution,  and  the  decision  of  the  new 
Parliament  would  be  accepted  as  final.  In  effect  this  course 
is  sometimes  taken  but  under  different  forms.  It  is  dis- 
guised under  the  character  of  a  change  of  ministry.  It  is  a 
sufficient  inducement  to  the  King  to  change  his  ministers,  if 
his  existing  servants  be  unable  or  unwilling  to  conduct  to 
his  satisfaction  his  relations  with  Parliament.  But  if  Parliar 
ment  be  resolute,  and  if  after  a  dissolution  the  new  ministry 
continue  in  a  minority,  further  contest  is  useless  ;  and  the 
Royal  will  is  graciously  conformed  to  the  manifest  desires  of 
the  nation. 
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CHAPTER   III. 


THE  LEGAL  EXPRESSION  OF  THE   ROYAL   WILL   IN 
JUDICATURE. 

§  1.    The   administration  of  justice  has    always    been 
regarded  as  the  first  object  of  civil  society.     To  the  King,  as  j 
the  great  organ  of  the  political  system,  this  primary  duty 
has  in  our  Constitution  been  entrusted.      "  It  is  for  this 
end,"  says  Bracton,  "  that  the  King  has  been  created  and 
elected  that  he  may  do  justice  to  all."     It  is  therefore  from   < 
the  Crown  that  all  jurisdictions   in  the  kingdom  emanate,  i 
The  Royal  writ  is  the  commencement  of  every  suit.     The 
Royal  judges  hear  and  determine  all  causes.   The  proceedings  I 
run  in  the  Royal  name,  and  the  decisions  of  the  courts  are 
executed  by  ministerial  officers  of  the  Crown.     Even  in  the 
earliest  period  of  our  history,  long  before  our  nationality 
was  perfected  or  the  Royal  authority  was  consolidated,  this 
eminent  function   of  Royalty  was  established.     It  was  not 
indeed  in  the  Saxon  times  necessary  that  every  suit  should 
be  maintained  in  one  of  the  Royal  courts  or  be  commenced 
under  the  authority  of  an  original  writ  issuing  out  of  the 
Royal    chancery.       On   the   contrary,   the    genius    of  the 
spirit  of  the  Saxon  laws*  were  unfavourable  to  the  multipli- 
cation of  business  before  the  supreme  court  of  the  King. 


•  Ed.  Rev.  XXXV.  10. 
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But  even  among  our  Saxon  ancestors  the  King  was  regarded 
as  the  authority  b}^  whom  the  judges  were  supported  and 
upheld  ;  to  the  King  the  injured  subject  who  could  find  no 
justice  elsewhere  might  carry  his  complaint ;  and  to  the 
King  naturally  belonged  the  power  and  the  duty  to  punish 
all    misconduct    in   the  administration  of  justice   by   his 

I  officers.*  Thus  the  Crown  is  and  always  has  been  the  foun- 
tain of  justice.  But  since  the  King  does  not  now  personally 
hear  and  determine  the  multitude  of  cases  that  come  before 
,his  courts,  it  is  necessary  to  inquire  into  the  manner  in  which 
jthe  pure  waters  of  this  sacred  fount  are  made  available  for 
public  use.  The  spring  may  be  itself  inaccessible ;  but 
there  are  channels  and  conduits  to  receive  and  conduct  its 
supplies,  and  distribute  them  to  the  remotest  parts  of  the 
realm. 

§  2.  Therecan  be  little  doubt  that  the  King  once  exercised 
in  person  his  judicial  will,  as  he  exercises  his  other  Royal 
functions.  If  in  the  time  of  Henry  the  Fourth  special 
legislation  was  required  to  enable  the  two  Houses  of  Parlia- 
ment to  transact  business  in  the  absence  of  the  King,  it  may 
well  be  supposed  that,  in  his  High  Court  of  Parliament 
when  it  was  engaged  in  the  transaction  of  judicial  business, 
the  King  was  actually,  us  he  still  is  theoretically,  present. 

('The  personal  exercise  by  the  monarch  of  his  judicial  autho- 
rity seems  universal  in  the  earlier  stages  of  political 
development.  The  practice  has  from  time  immemorial  pre- 
vailed in  the  East.  Augustus  and  his  successors  constantly 
performed  the  duties  of  the  judicial  offices  with  wdiich  they 
were  invested.  Among  the  northern  nations  before  whom 
the  authority  of  the  Imperial  Prsetor  and  Consul  feU,  the 
union  of  the  functions  of  King  and  of  judge  was  still  more 

•  Kemble,  Saxons  in  England,  ii.  41. 
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conspicuous.*  The  precedents  given  in  the  forms  preserved 
by  Marculfus  evidently  contemplate  the  personal  action  of 
the  King.  Early  writers  insist  upon  some  amount  of 
clerkly  knowledge  as  essential  for  the  due  performance  of 
the  Royal  duties ;  and  the  kingly  skill  in  undoing  legal  knots 
was  no  unacceptable  theme  for  the  laureates  of  the 
Merovingians.-f  As  we  approach  the  feudal  times,  we  find 
that  the  practice  which  we  thus  attribute  to  the  Kings  of 
England  prevailed  in  sister  countries  and  in  inferior  juris- 
dictions. The  gi'eat  French  monarchs  seemed  to  have  exer- 
cised judgment  with  an  almost  patriarchal  simplicity. 
Eginhard  relates  how  Charlemagne  would  hear  causes  while 
he  was  dressing  or  pulling  on  his  boots.  Joinville  writing  of 
his  Royal  master  St.  Louis  tells  us  how  on  a  summer's  day 
beneath  the  umbrageous  oaks  of  Vincennes  the  good  saint 
after  hearing  mass  would  call  around  him  his  attendants,  and 
then  giving  the  freest  access  to  all  who  sought  his  presence 
would  ask  if  any  person  had  any  suit ;  and  if  any  complaint 
were  made,  would  direct  two  of  his  officers  then  and  there 
to  determine  it  according  to  the  extent  of  their  jurisdiction.;}: 
I  The  feudal  lords  too  presided  personally  in  their  respective 
/  courts.  Especial  mention  is  made  of  the  activity  of  a  Count 
of  Flanders  who  visited  every  part  of  his  dominions  and 
dealt  speedy  and  summary  justice  to  all  offenders.  In  Poland 
the  King  until  late  in  the  sixteenth  century  was  the  sole 
judge  of  important  cases  as  well  criminal  as  civil,  and  went 
round  his  kingdom  attended  by  a  numerous  retinue  at  stated 
periods  to  exercise  this  high  office.§  Even  so  late  as  the  last 
century,  in  the  year  1766  the  King  of  Denmark||  presided  in 

*  See  on  this  subject,  Madox,  Hist.  Exch.  i.  88,  et  seq. ;   Barrington's 
Ancient  Statutes,  429. 

t  See  Barrington,  uhi  supra. 
\  See  Hallam,  M.  A.  i.  248. 
§  Lord  Brougham's  Political  Philosophy,  ii.  82. 
II  Barriugtou  on  Ancient  Statutes,  429. 
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the  Supreme  Court  of  his  kingdom  ;  and,  although  from  his 
extreme  youth  his  personal  action  can  hardly  have  been 
more  than  nominal,  is  said  to  have  actually  decided  a  suit 
then  pending.  In  Scotland  during  the  feudal  period  the. 
King  passed  no  small  part  of  his  time  in  proceeding  as 
supreme  judge  through  the  country  from  shire  to  shire. 
For  these  Royal  progresses  careful  provision  was  made  in 
the  early  Scottish  laws.  Even  in  the  thirteenth  century 
"  To  judge  his  people,"  says  a  recent  writer,-  "  was  still  the 
ordinary  employment  of  a  Scottish  sovereign  in  time  of 
peace ;  and  he  seems  to  have  generally  made  an  annual 
circuit  through  the  sheriffdoms  of  Scotia  and  of  southern 
Scotland."  We  read  of  the  zeal  and  the  impartiality  which 
some  of  the  Scotch  Kings  such  as  David  and  Alexander  II. 
showed  in  the  administration  of  justice.  Even  towards  the 
close  of  the  thirteenth  century,  although  the  practice  of  the 
King  sitting  personally  in  court  was  becoming  infrequent, 
his  right  to  take  part  in  the  proceedings  seems  undisputed, 
and  was  probably  exercised  on  any  important  occasion. -f- 

Several  passages  in  our  earlier  books  may  be  cited  in  sup- 
port of  the  direct  exercise  by  English  Kings  of  this  preroga- 
tive. In  the  Dialogue  of  the  Exchequer^  it  is  asserted  that  in 
the  court  of  the  Exchequer  as  well  as  in  the  Curia  Regis  the 
King  ill  proprid  persona  makes  decrees.  Bracton  declares 
that  the  King  in  person,  if  he  be  competent  for  the  purpose, 
and  no  other  has  jurisdiction.  Britton  says,  "  that  although 
the  King  has  divided  the  burthen  of  judicial  duty  into  many 
parts,  yet  his  jurisdiction  is  above  all  jurisdictions  in  the 
kingdom,  so  that  in  all  manner  of  felonies  trespasses  and 
strifes  and  in  all  manner  of  actions  real  and  personal  he  had 
power  to  give  judgment  and  cause  the  same  to  be  given 


*  Robertson,  Enrhj  Kings,  ii.  130. 

t  lb.  13H.  J  B.  1,  c.  4. 
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without  other  process  when  he  knew  the  right  truth  as 
judge."  And  at  a  later  period  Lord  Chief  Justice  Hobart 
in  speaking  of  the  king  cites  the  significant  maxim  "si 
cessat  judicare  cessat  regnare."  These  expressions  or  some 
of  them  refer,  or  at  least  may  be  construed  to  refer,  to  the 
extent  of  the  prerogative  and  not  to  its  personal  exercise. 
But  apart  from  historical  analogies  and  the  dicta  of  text 
writers,  there  is  distinct  evidence  of  the  personal  attendance 
injudicial  business  of  some  of  the  earlier  Kings.  The  first! 
Plantagenet  used  frequently  to  transact  business  both  in  the  I 
Curia  Regis  and  the  Exchequer.  The  presence  of  Richard' 
the  First  is  specially  noticed  on  the  record  at  the  sitting  of 
the  court,  both  at  Westminster  and  in  other  places.  John' 
seems  to  have  almost  habitually  presided  in  his  court.  It  is 
noteworthy  that  while  the  incessant  change  of  the  Royal 
residence  and  consequently  of  the  court  which  followed  the 
Royal  person,  moving  as  it  did  on  an  average  every  month, 
and  sometimes  even  twice  in  the  month,*  was  felt  to  be  an 
intolerable  grievance  and  was  specially  dealt  with  in  Magna 
Charta.  No  complaint  is  made  in  that  gi-eat  remedial  instru- 
1  ment  of  the  personal  interference  of  the  King  in  judicial 
/business.  Henrythe  Third,-f-  and  during  his  absence  in 
France,  the  Queen  as  Custos  Regni,  frequently  sat  in  court 
and  especially  in  the  Exchequer,  We  read  of  his  hearing  a 
case  concerning  a  royal  fish  that  was  found  on  the  land  of 
an  infant  ward  of  the  Bishop  of  Norwich  ;  of  his  addressing! 
the  sheriff's  on  their  duties  and  fining  some  of  them  for 
their  transgressions,  and  of  his  dealings  on  various  occa- 
sions with  amercements  and  other  matters  affecting  the 
Royal  revenue.  Even  in  the  latter  part  of  the  fifteenth 
century  Edward  the    Fourth  J    sat  for  three  days  in  the 


*  Fosb's  Juchjef,  ii.  4.  t  Madox,  ii.  10. 

\  Barrington,  Anc.  Stat.  119,  429. 
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Court  of  King's  Bench  to  observe  the  administration  of 
justice.  The  same  King,  at  a  time  when  on  the  disbanding 
of  the  troops  which  had  been  employed  in  France ^crime  was 
even  for  those  troubled  times  unusually  rife,  is  said  to  have 
gone  with  the  judges  on  circuit,  not  as  a  mere  spectator  but 
as  an  active  and  impartial  administrator  of  the  law. 

§  3.  Most  however  of  the  cases  thus  mentioned,  if  not 
all,  were  probably  rather  of  an  executive  than  of  a  judicial 
nature.  The  King  seems  to  have  generally  attended  the 
Exchequer  ;  and  in  the  earlier  periods  of  our  history  the 
Exchequer  was  rather  a  department  than  a  court.  In  the 
list  of  cases  given  by  Madox  in  which  Henry  the  Third  sat 
in  the  Exchequer,  all  the  business,  except  perhaps  a  dispute 
between  two  Crown  tenants  as  to  which  of  them  was 
entitled  to  the  benefit  of  certain  duties  performed  by  an 
ancestor,  has  reference  to  the  mere  proprietary^  rights  of  the 
Crown.  It  is  even  recorded  of  this  King*  that  on  one 
occasion  he  left  "Winchester  because  Roger  de  Seyton  and 
his  companions  were  about  to  hold  their  circuit  there.  The 
language  too  of  Gascoygne  in  the  time  of  Henry  the  Fifth, 
and  still  more  that  of  Fortescue  in  the  following  reign,  show 
that  the  personal  interference  of  the  King  must  even  then  n. 
have  been  long  obsolete.-f  If  therefore  the  proposition  be| 
limited  to  cases  between  party  and  party,  the  assertion  oil 
Sir  Edward  Coke  and  the  other  judges  that  no  judgmentj 
had  been  given  by  any  King  since  the  Conquest  may  not  bef 
incorrect.  But  now  at  least  it  is  an  undisputed  principle'] 
that  the  King,  even  though  he  be  personally  present  in  at 
court  of  justice,  cannot  interfere  ;  but  that  the  decision  ofl  ■" 
every  cause  or  motion  must  be  pronounced  by  the  mouth  of 
the  judges  and  not  otherwise.     The  Royal  will  in  matters  \ 

*  FosB's  Judges,  ii.  135.  t  See  2  Inst.  186. 
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judicial,  like  the  same  will  in  matters  legislative,  is 
not  mere  personal  caprice,  but  the  matured  and  en- 
lightened judgment  of  the  King  acting  under  a  full 
sense  of  his  responsibilities  and  after  he  has  called 
to  his  aid  the  practised  wisdom  of  the  sages  of  the 
law.  Thus  it  was  held  in  the  reign  of  Richard  the  Third 
that  where  an  Act  of  Parliament  provided  that  a  de- 
linquent should  be  fined  at  the  will  of  the  King,  the  fine 
must  be  imposed  by  the  judgment  of  a  court,  for  "  h(jec  est 
voluntas  regis  "  viz.,  "  per  justiciarios  suos  et  legem  suam, 
et  non  per  dominum,  regem  in  camera  sua  vet  aliter.''* 

The  circumstances  in  which  this  principle  was  finally' 
settled  occun-ed  in  the  reign  of  James  the  First. 
There  had  been  a  quarrel  of  long  standing  between  the 
Ecclesiastical  Courts  and  the  Courts  of  Westminster 
Hall  on  the  subject  of  jurisdiction.  By  a  free  use 
of  the  writ  of  Prohibition  the  judges  had  succeeded  in 
restraining  within  reasonable  bounds  the  ever-extending 
claims  of  the  Church.  In  the  time  of  Elizabeth  and  still 
more  of  James  the  First  the  churchmen  thought  that  they 
saw  the  promise  of  happier  times ;  but  the  operations  of 
their  Court  of  High  Commission  were  relentlessly  checked 
by  the  formidable  Prohibition.  Irritated  by  this  constant 
impediment  to  his  projects,  the  Archbishop  of  Canterbury 
(Bancroft)  adopted  the  expedient  of  Evocation.  He  proposed 
to  remove  the  cause  from  the  tribunal  of  the  King's  Bench 
to  the  superior  wisdom  of  the  King  in  person.  Such  a  course 
was  in  perfect  harmony  with  King  James's  views  respecting 
both  his  official  powers  and  his  personal  qualifications.  Coke 
accordingly  and  the  other  judges  were  summoned  before  the 
King  to  show  cause  why  His  Majesty  should  not  withdraw 
such  causes  as  he  pleased  from  the  determination  of  the  judges 

*  3  iMt.  iifi. 
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and  determine  them  himself.  With  the  omission  of  some 
references  the  following  is  Coke's  report  of  this  memorable 
interview :  *  "  The  Ai-chbishop  said  that  it  was  clear  in 
divinity  that  such  authority  belongs  to  the  King  by  the 
Word  of  God  in  Scripture.  To  which  it  was  answered  by 
me,  in  the  presence  and  with  the  clear  consent  of  all  the 
judges  of  England  and  barons  of  the  Exchequer,  that  the 
j  King  in  his  own  person  cannot  adjudge  any  case  either 
I  criminal  as  treason  felony  etc.,  or  betwixt  party  and  party, 
concerning  his  inheritance  chattels  or  goods  etc.,  but  this 
ought  to  be  determined  and  adjudged  in  some  court  of 
justice  according  to  the  law  and  custom  of  England  ;  and 
i  always  judgments  are  given  ideo  consideratum  est  per 
cuHam,  so  that  the  court  gives  the  judgment  :  and  the 
King  hath  his  court  viz.—  in  the  Upper  House  of  Parlia- 
ment, in  the  which  he  with  his  Lords  is  the  supreme  judge 
over  all  other  judges  ;  for  if  error  be  in  the  Common  Pleas 
that  may  be  reversed  in  the  King's  Bench,  and  if  the  Court 
of  King's  Bench  err,  that  may  be  reversed  in  the  Upper 
House  of  Parliament  by  the  King  with  the  assent  of  the 
lords  spiritual  and  temporal  without  the  Commons  ;  and 
in  this  respect  the  King  is  called  the  Chief  Justice  (20  H. 
vii.  7a)  by  Brudnell  ;  and  it  appears  in  our  books  that  the 
King  may  sit  in  the  Star  Chamber,  but  this  was  to  consult 
with  the  justices  upon  certain  questions  proposed  to  them 
and  not  in  judicio.  So  in  the  King's  Bench  he  may  sit  but 
the  court  gives  the  judgment,  and  it  is  commonly  said  in 
our  books  that  the  King  is  always  present  in  court  in  the 
judgment  of  law,  and  upon  this  be  cannot  be  non-suit ;  but 
the  judgments  are  always  given  joer  cunam  and  the  judges 
are  sworn  to  execute  justice  according  to  law  and  the 
custom  of  England.     And  it  appears  by  the  Act  of  Parlia- 

*  12  Eep.  64. 
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ment  of  2  Ed.  III.  cap.  9,  2  Ed.  III.  cap.  1,  that  neither  by  the 
great  seal  nor  by  the  little  seal  justice  should  be  delayed  : 
ergo,  the  King  cannot  take  any  cause  out  of  any  of  his 
courts  and  give  judgment  upon  it  himself ;  but  in  his  own 
cause  he  may  stay  it  as  it  doth  appear  11  H.  4,  8.  And  the 
judges  informed  the  King  that  no  King  after  the  Conquest 
assumed  to  himself  to  give  any  judgment  in  any  court  what- 
soever which  concerned  the  administration  of  justice  within 
this  realm,  but  these  were  solely  determined  in  the  courts 
of  justice  ;  and  the  King  cannot  arrest  any  man,  as  the  book 
is  in  1  H.  7,  4,  for  the  party  cannot  have  remedy  given 
against  the  King  ;  so  if  the  King  give  any  judgment  what 
remedy  can  the  party  have  ?  Vide  39  Ed.  III.  14,  one  who  had 
a  judgment  reversed  before  the  Council  of  State  ;  it  was  held 
utterly  void  for  that  it  was  not  a  place  where  judgment  may 
be  reversed.  Vide  1  H.  7,  4,  Hussey  Chief  Justice  who  was 
attorney  to  Edward  the  Fourth  reports  that  Sir  John  Mark- 
ham  Chief  Justice  said  to  King  Edward  the  Fourth  that  the 
King  cannot  arrest  a  man  for  suspicion  of  treason  or  felony, 
as  other  of  his  lieges  may  ;  for  that  if  it  be  a  wrong  to  the 
party  grieved  he  can  have  no  remedy  :  and  it  was  greatly 
marvelled  that  the  Archbishop  durst  inform'the  King  that 
such  absolute  power  and  authority  as  is  aforesaid  belonged 
to  the  King  by  the  word  of  God.  Then  the  King  said 
that  he  thought  the  law  was  founded  upon  reason,  and 
that  he  and  others  had  reason  as  well  as  the  judges  :  to 
which  it  was  answered  by  me  that  true  it  was  that  God 
had  endowed  His  Maje.^jty  with  excellent  science  and  great 
endowments  of  nature,  but  His  Majesty  was  not  learned  in 
the  laws  of  his  realm  of  England,  and  causes  which  con- 
cerned the  life  or  inheritance  or  goods  or  fortunes  of  his 
subjects  are  not  to  be  decided  by  natural  reason  but  by  the 
artificial  reason  and  judgment  of  the  law,  which  law  is  an 
art  which  requires  long  study  and  experience  before  that  a 
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man  can  attain  to  the  cognizance  of  it,  and  that  the  law 
was  the  golden  met-wand  and  measure  to  try  the  causes  of 
the  subjects  and  which  protected  His  Majesty  in  safety  and 
peace :  with  which  the  King  was  greatly  offended  and  said 
that  then  he  should  be  under  the  law,  which  was  treason  to 
affirm,  as  he  said  ;  to  which  I  said  that  Bracton  saith  *  Quod 
rex  non  debet  esse  sub  homiTie  sed  sub  Deo  et  leqe.'  " 

Y 

§  4.  In  the  judicial  expression  of  the  Royal  will  there  is 
yet  a  further  limitation.  The  rule  that  the  will  of  the 
King  is  expressed  by  the  mouth  of  his  judges  does  not 
authorize  the  King  to  hear  and  determine  cases  by  any  I 
persons  appointed  for  that  purpose  and  acting  in  any 
manner.  The  structure  of  the  Crown's  judicial  organs  is  as' 
precisely  settled  as  the  mode  of  exercising  this  function. 
•I  All  judicial  proceedings  must  be  before  the  Royal  courts  as 
'  they  are  known  to  the  law.  But  "  ancient  courts  ought  to 
be  exercised  according  to  the  ancient  and  right  institu- 
tions."* These  courts  must  therefore  be  constituted,  and 
must  proceed,  in  the  manner  which  the  law  recognizes,  and 
not  otherwise.  Accordingly  the  Crown  cannot,  of  itself  and 
without  the  Unction  of  a  statute,  create  any  new  court, 
or  change  the  jurisdiction  or  the  procedure  of  any  existing 
court,  or  alter  the  number  of  judges  in  any  such  court 
or  the  mode  of  their  appointment,  or  the  tenure  of  their 
office.  The  Chancellor  for  example  is  appointed  by  the 
delivery  to  him  by  the  King  of  the  great  seal  and  holds  his 
office  during  pleasure.  But  if  the  custody  of  the  great 
seal  be  gi*anted  by  letters  patent  for  life,  as  it  was  to 
Cardinal  Wolsey,  the  grant  will  be  void,  because  "  an  ancient 
office  must  be  granted  as  hath  been  accustomed."  Thus  \ 
the  discretion  of  the  Crown  is  limited  either  by  the  Common  | 

*  4  Inst.  125.  t  -i  Inst.  87. 
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iLaw  in  the  case  of  courts  of  immemorial  antiquity,  or  in  the 

'jcase  of  courts  of  recent    origin  by  the  Act  of  Parliament 

/under  which  they  are  established.     This  principle,  so  far  as 

regards  criminal  cases,    is  contained  in  the  declaration  of 

(Magna  Charta  by  which  the  King  binds  himself  not  to  take 
proceedings  against  any  person  except  by  the  judgment  of 
his.  peers  or  the  law  of  the  land.  It  has  been  contended 
that  these  words  require  not  only  that  the  courts  which 
try  the  King's  cases  should  proceed  according  to  the  lex 
terrcB  but  that  they  should  be  such  as  that  law  recognizes.* 
This  construction  finds  some  support  in  the  act  which 
reversed  the  attainder  of  the  Earl  of  Lancaster.f  That 
nobleman  was  in  the  reign  of  Edward  the  Second  brought 
before  a  sort  of  court  martial  appointed  by  the  King 
for  the  purpose ;  was  tried  in  a  summary  way ;  and 
was  executed.  His  attainder  was  subsequently  reversed ; 
and  the  ground  of  this  reversal  was  that,  in  a  time  of 
profound  peace  when  the  usual  courts  were  open  and 
ready  to  administer  justice,  the  Earl  had  been  tried 
and  convicted  by  an  irregular  tribunal.  Various  complaints 
founded  on  this  principle  were  made  by  the  Commons 
against  the  extension  of  the  Chancellor's  jurisdiction  before 
the  place  of  the  Court  of  Chancery  amongst  the  prescriptive 
courts  of  the  realm  was  fully  acknowledged.  The  Petition 
of  Right  also  condemns  in  emphatic  terms  the  conviction  of 
offenders  by  martial  law  before  special  commissions  "  when 
and  where  if  by  the  laws  and  statutes  of  the  land  they  had 
deserved  death  by  the  same  laws  and  statutes  also  they 
might  and  by  no  other  ought  to  have  been  judged  and 
executed."  v 

The    application     of    the     same    principles     to  _^ivil 
cases  is  shown  in  a  case  decided    in  the  reign  of  Queen 

•  SuUivan'8  Lfctures,  411.  t  See  2  Intt.  48. 
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Elizabeth.  This  case  and  some  others,  "  which"  says  Sir 
Edward  Coke,*  "  upon  so  great  and  mature  deliberation  have 
been  resolved  by  the  judges  of  the  realm  and  whereunto  we 
were  privy  and  well  acquainted  with,  we  have  thought  good 
to  report  and  publish  for  the  better  direction  in  like  cases 
hereafter."  "  In  a  premunire  between  John  Forest  plaintiff 
and  I.  M.  H.  W,  and  others  defendants,  it  was  resolved  by 
Sir  Christopher  Wray  Chief  Justice  and  the  Court  of  Kings 
.Bench  that  the  Queen  could  not  raise  a  Court  of  Equity  by 
[her  letters  patent,  and  that  there  could  be  no  Court  of 
Equity  but  by  Act  of  Parliament,  or  by  prescription  time 
;  out  of  the  mind  of  man.  But  the  Queen  might  gi-ant  powers 
tenere  2^l<^cita  or  conusant  de  i^lea,  for  all  must  judge 
according  to  one  ordinary  rule  of  the  Common  Law ;  but 
otherwise  it  is  of  proceedings  extraordinary  without  any 
settled  rule."  Upon  this  principle,  when  a  High  Commission 
j  was  issued  by  James  the  First  for  the  trial  of  ecclesiastical 
offences.  Coke  and  several  other  judges  though  named  in  the 
commission  refused  to  sit  under  its  authority.  On  the 
first  meeting  of  the  commissioners  the  Primate  showed  ffreat 
anxiety  to  proceed  with  business,  and  produced,  as  a  proof 
at  once  of  the  necessity  for  the  court  and  as  a  subject  for 
its  speedy  action,  a  notorious  blasphemer.  Coke  however 
insisted  that  they  should  first  understand  the  nature  of  the 
authority  upon  which  they  were  invited  to  proceed  ;  and  at 
length  the  commission  was,  at  his  instance  and  with  great 
reluctance  on  the  part  of  the  Primate,  solemnly  read.  It 
"  contained  three  great  skins  of  parchment  and  contained 
divers  points  against  the  laws  and  statutes  of  England  ;  and 
when  this  was  read,  all  the  judges  rejoiced  that  they  did 
not  sit  by  force  of  it."-)"  y 

a. 

•  4  IruU  87.  t  12  Rep.  88. 
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§  5.  For  the  due  exercise  of  the  great  prerogative  of  which 
they  are  thus  the  guardians,  the  judges  are  surrounded  with 
vaiious  securities.  The  first  of  these  relates  to  their  qualifi-j 
cation.  The  judges  must  be  members  of  the  legal  profession.} 
The  Common  Law  judges  must  be  called  to  the  degree  of 
sergeant-at-law,*  a  condition  which  insures  to  the  judge  the 
viginti  annorum  lucubrationes  that  the  dictum  of  Fortescue 
requires.  For  the  judicial  offices  of  statutory  origin  the 
Acts  of  Parliament  under  which  they  are  respectively 
created  usually  specify  some  minimum  amount  of  forensic 
standing.  When  the  judge  assumes  his  functions,  his: 
decisions  are  limited  either  by  the  statutes  which  he  ad- 
ministers or  by  the  Common  Law  as  enunciated  and 
explained  in  the  decisions  of  his  predecessors.  His  judg- 
ments after  full  argument  upon  both  sides  are  pronounced 
openly  and  in  the  face  of  the  world  ;  for,  as  Lord  Coke  ob- 
serves,-f-  the  judges  are  not  judges  of  chambers  but  of 
courts.  Thus  both  the  inestimable  advantage  of  publicity 
is  secured,  and  the  unseen  but  most  potent  influence  of 
professional  habits  and  of  professional  criticism  controls 
every  judicial  word  and  act.  If  from  any  cause  whether! 
wilful  or  involuntary  there  be  any  failure  of  right,  the 
party  aggrieved  has  an  appeal  through  a  series  of  tribunals 
until  the  final  judgment  of  the  King  in  his  High  Court  of 
Parliament,  or  as  the  case  may  be  in  his  Privy  Council, 
confirms  or  reverses  the  decision  of  his  judges. 

But  although  these  arrangements  are  sufficient  for 
securing  a  due  administration  of  justice  in  matters  of 
judicial  right,  there  are  cases  in  which  something  more  is 
required.  I  do  not  now  refer  either  to  the  intimidation 
from  turlj)ulent  chiefs  of  which  our  early  history  and  our 


*  Fortescue,  Dr  Laud.,  191,  and  see  Fosb's  Judges,  viii.  200. 
t  2  Inst.  103. 


78  THE    ROYAL   WILL. 

laws  afford  examples,  or  to  the  contemptuous  disregard  for 
law  which  some  governments  even  at  the  present  day  do  not 
scruple  to  show.  The  former  case  is  merely  that  of  a  weak 
executive  ;  the  latter,  of  a  dangerous  one.  But  apart  from  any 
direct  tendency  towards  either  anarchy  or  despotism,  it  has  been 
found  that  Royal  favour  or  Royal  smiles  will  sometimes  cause 
the  oracles  of  the  law  to  return  false  and  flattering  responses, 
^.  The  lines  which  separate  the  judiciary  from  the  executive 
,  become  indistinct ;  and  the  bench  tends  to  degenerate  into 
the  mere  registry  of  the  palace.  These  interferences  of  the 
executive  with  the  ordinary  course  of  justice  are  of  no 
infi-equent  occurrence  in  history.  During  the  later  Roman 
Republic  public  men  used  to  send  letters  to  the  judges  in 
any  important  case  in  which  they  were  interested.  This 
was  one  of  the  vicious  practices  which  Pompeius  vainly 
sought  to  reform  in  a  law  which  he  rendered  memorable  by 
his  own  speedy  and  conspicuous  breach  of  its  provisions.*  In 
France,  nearly  at  the  same  time  as  that  in  which  the  English 
statutes  on  the  same  subject  were  passed,  an  ordinance  of 
Charles  the  Fifth  directs  the  Parliament  of  Paris  to  pay  no 
regard  to  any  letters  under  his  seal  suspending  the  course  of 
legal  procedure,  but  to  consider  them  as  surreptitiously 
obtained.-f-  A  similar  law  but  of  an  earlier  date  is  found 
among  the  statutes  of  Scotland.  J 

In  English  law  various  provisions  have  been  made 
to  guard  against  this  evil.  Of  these  there  are  four 
which  require  special  notice.  T|2f  ^'rgf  ^  ffio  prol^j]^?- 
'^^p^on  of  the  interference  of  the  Crown  under  any  of 
its  seals  with  the  due  course  of  justice.  Tlifi_ggcond 
ia>  thp  nath  nf  tlio  judgf?^  ub  Bottlgd  hy  statute.  The  third  i^ 
y^     the  permnnftTice  o-ivp.n  to  the  tenure  8tiH  thp  s-nlaripg  nf  fViA 


*  Merivale,  Hist,  of  the  Romans,  ii.  47,  49. 
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judges  by  the  Act  of  Settlement.  The  fourth  is  the  amend- 
ment of  these  provisions  of  the  Act  of  Settlement  at  the 
commencement  of  the  reign  of  George  III.  An  act  of  the 
second  year  of  Edward  III.*  directs  that  it  shall  not  be  com- 
manded by  the  great  seal  nor  the  little  seal  to  disturb  or 
delay  common  right :  and  though  such  commandment  do 
come,  the  justices  shall  not  therefor  leave  to  do  right  on 
any  point.  On  this  statute  a  writ-f*  was  framed  directed  to 
the  judges  and  commanding  them  on  no  account  to  regard 
such  irregular  mandates.  In  the  following  reign,  in  conse- 
quence of  the  misconduct  of  Richard  II.,  another  statute^ 
was  passed  which  provided  that  neither  letters  of  the  King's 
signet  nor  of  the  privy  seal  should  thenceforth  be  sent  in 
disturbance  of  the  law.  In  the  reign  of  Edward  III.  several 
other  attempts  §  were  made  to  secure  the  better  administra- 
1  tion  of  justice.  Among  themj^as  the  regulation  of  the 
/judicial  oath.||  It  was  provided  that  the  judges  shall  swear 
that  they  will  not  receive  any  fee  or  present  except  meat  or 
drink  of  very  small  value ;  that  they  will  not  take  robes 
from  any  one  except  the  King  or  give  counsel  when  the 
King  is  party  and  further  that  they  will  not  regard  any 
letter  or  message  from  the  King  with  relation  to  any  point 
depending  before  them.  But  even  when  its  direct  interfer- 
ence was  prohibited,  the  influence  of  the  executive  was 
sensibly  felt.  Where  coercion  could  not  be  applied,  per- 
suasion might  prevail.  The  King  could  not  indeed  control 
his  judges'  decisions  ;  but  he  might,  like  James  the  Second, 
take  care  to  have  all  his  judges  of  his  own  mind.  The 
troublesome  judge  might  be  superseded.  The  compliant 
judge  might  be  rewarded.  Promotion  or  an  increased  salary 
often  induces  men  to  see  a  question  in  a  different  aspect  from 


*  2  Ed.  III.  c.  8.  t  4  Inst.  68.  J  11  R.  II.  c.  10. 

§  See  Barringtou's  Arte.  Stat.  2C1,  2G3.        |j  18  Ed.  III.  o.  4. 
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that  in  which  they  would  otherwise  regard  it.     Although 
the  barons  of  the  Exchequer  usually  held  office  during  good 
behaviour,  and  although  examples  of  a  similar  tenure  among 
the  justices  of  either  bench  were  not  rare,  the  judges  were 
generally   appointed   during    pleasure.      Under    the    fiscalf 
system  which  then  existed,  their  salaries  were  paid  directly! 
by  the  King  out  of  the  Royal  revenue  and  were  of  course 
dependent  upon  his  discretion.     In  these  circumstances  the 
conflict  between  duty  and  interest  was  sometimes  such  as 
men  should  not  be  required  to  endure.     Several  attempts! 
were  made  to  correct  this  mischief      In  1640  the  Lords'  i 
passed  a  resolution  to  which  the  King  assented  that   the 
judges  should  hold  office  during  good  behaviour.      After  the 
Restoration  while  Lord  Clarendon  was  in  power  the  patents 
were  made  out  in  this  form  ;  but  after  his  fall  the  appoint- 
ments were  made  during  pleasure.      In  1680  the  House  of 
Commons  resolved  that  a  bill  should  be  brought  in  to  secure  ! » 
the  tenure  of  the  judges.     At  the  time  of  the  Restoration  it  ■ 
was  one  of  the  reforms  recommended  by  the  Committee  of 
the  Convention  Parliament  over  which   Lord  Somers  pre- 
sided ;  but  in  the  pressure  of  other  more  urgent  matters  it 
was  postponed  to  a  more  convenient  season.     In  1693  a  bill 
passed  both  Houses  which  proposed  to  give  to  each  judge  a  1 
salary  of  £1,000  payable  out  of  the  Civil  List.     But  King  > 
William  thought  that  Parliament  if  it  w^ished  to  be  liberal 
should  not  be  so  at  his  expense,  and  refused  his  assent.     At 
I  length  however  a  clause  was  inserted  in  the  Act  of  Settle- 
Iment  directing  that   the  salaries  of  the  judges  should  be  j 
fixed  and  ascertained  and  determining  their  tenure.     But  it* 
was  held  that  the  death  of  the  reigning  King  vacated  all 
his  commissions.     Although  the  accuracy  of  this  opinion  has 
been  disputed,*  action  was  taken  upon  it,  until  after  the 

*  Lord  Campbell's  Chancellors,  ch.  137. 
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accession  of  George  the  Third.  One  of  the  first  public 
measures  of  that  King,  and  for  which,  useful  though  it  was, 
he  has  received  more  than  his  fair  share  of  praise,  was  to 
recommend  to  Parliament  the  removal  of  this  limitation. 
His  suggestion  was  adopted,*  and  at  the  same  time  an 
improvement  of  much  greater  practical  value  was  effected. 
Although  the  Act  of  Settlement  had  directed  that  the 
salaries  of  the  judges  should  be  fixed  and  ascertained,  it 
contained  no  precise  enactment  for  the  purpose.  This 
defect  was  remedied  by  the  Act  of  George  the  Third.  The 
amount  of  salaiy  attached  to  eacli  ofSce  was  specified,  and 
the  sum  was  made  a  permanent  charge  on  the  ci%'il  list, 
Thus  the  independence  of  the  Bench  was  secured  as  far  aai 
law  can  secure  it ;  and  the  strong  public  opinion  which  thel 
law  has  rendered  habitual  is  perhaps  the  best  possible  safe-j 
guard  for  the  efficiency  of  this  portion  of  our  institutions.      ' 

§  6.  The  provisions  of  the  Act  of  Settlement  and  of  the  Act 
of  George  the  Third,  which  determine  the  tenure  by  which 
the  judges  hold  their  office,  have  never  been  the  subject  of 
judicial  interpretation.  Few  of  our  historians  or  juridical 
writers  have  noticed  the  peculiarity  of  this  tenure.  They 
content  themselves  with  remarking  that  the  judges  have  been 
rendered  independent,  and  cite  the  terms  of  the  Acts  without 
observing  that  any  question  has  been  raised  concerning  the 
precise  meaning  of  these  terms.  There  is  not  indeed  any 
real  difficulty  in  the  case.  But  popular  opinion  seems  to 
hold  that  the  judges  are  amenable  for  their  conduct  to 
Parliament  only.  Some  loose  expressions  in  English  writers 
appear  to  countenance  this  opinion  ;  and  it  lias  recently  been 
expressly  maintained  by  an    American  writer  of  repute. *!- 


•  1  Geo.  Ill,  c.  23. 

t  See  Curtis's  History  of  the  Constitution  of  the  United  States,  ii.  69. 
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The  question  therefore  is  not  undeserving  of  careful  con- 
sideration. 

By  the  Act  of  Settlement  the  judges'  commissions  are 
issued  qvxmi  diu  ae  bene  gesserint.  The  legal  effect*  of 
such  a  grant  is  the  creation  of  an  estate  for  life  in  the  office, 
conditional  upon  the  good  behaviour  therein  of  the  grantee. 
Such  an  estate,  like  any  other  conditional  estate,  may  be 
forfeited  by  a  breach  of  the  condition  annexed  to  it,  that  is 
to  say  in  this  case  by  misbehaviour.  Behaviour  means 
behaviour  in  the  grantee's  official  capacity .f  Misbehaviour 
includes  both  the  abuse  of  office,  that  is  to  say  the  improper 
performance  of  official  duties,  and  in  the  case  of  judicial  and 
public  offices  wilful  neglect  or  non-attendance.J  Misbehaviour 
also  includes  a  conviction  for  any  infamous  offence  by  which, 
/  although  it  be  not  connected  with  the  duties  of  his  office, 
the  offender  is  rendered  unfit  to  exercise  any  office  or  public 
franchise. §  In  the  case  of  official  misconduct  the  decision  of 
the  question  whether  there  be  misbehaviour  rests  with  the 
grantor,  subject  of  course  to  any  subsequent  proceedings  on 
the  part  of  the  amoved  officer.  In  the  case  of  misconduct 
outside  the  duties  of  his  office,  the  misbehaviour  must  be 
established  by  a  previous  conviction  by  a  jury  according  to 
law.|j  Where  the  office  is  granted  for  life  by  letters 
patent,  the  forfeiture  must  be  enforced  by  scjre  facias.^ 
These  principles  apply  to  all  offices,  whether  judicial 
or  ministerial,  held  during  good  behaviour.  But  the 
tenure  of  the  judicial  office  has  two  peculiarities.  It  is  not 
determined,  as  all  other  offices  granted  by  the  Crown  are 
determined,  by  the  death  of  the  reigning  sovereign.  It  is 
determinable  upon  an  address  to  the  Crown  by  both  Houses ; 
of  Parliament.     The   presentation  of  such  an  address  is  an 


•  Co.  Liu,  42a.  f  4  Inat.  117.  J  9  Reports,  50. 
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event  upon  which  the  estate  in  his  office  of  the  judge  in 
respect  of  whom  the  address  is  presented  may  be  defeated. 
The  Crown  is  not  bound  to  act  upon  tliat  address  ;  but  if  it 
think  fit  so  to  do,  it  is  thereby  empowered,  notwithstanding 
that  the  judge  has  a  freehold  estate  in  his  office  from  which 
he  can  otherwise  be  removed  only  for  misconduct,  to  amove 
the  judge  without  any  further  enquiry  or  without  any  other' 
cause  assigned  than  the  request  of  the  two  Houses. 

It  is  however  contended  that  the  proviso  in  the  Act  of 
Settlement  does  not  contain  a  power  to  linnt  the  tenure,  but 
describes  the  process  by  which  the  breach  of  the  condition  is 
to  be  ascertained.  In  this  view  the  misbehaviour  is 
established  not  by  the  ordinary  legal  proceedings,  but  by  the 
vote  of  both  Houses  of  Parliament.  This  construction  is  j 
supported  on  the  grounds  that  it  is  necessary  to  render  the 
proviso  consistent  with  the  body  of  the  section,  since  a 
power  of  discretionary  removal  is  repugnant  to  the  tenure  of 
good  behaviour,  and  that  such  a  power  is  inconsistent  with 
the  avowed  policy  of  the  law,  the  independence  namely  of 
the  judicial  office.  To  these  arguments  it  may  be  replied  that 
the  supposed  repugnancy  does  not  exist.  The  estate  in  the 
office,  whether  the  proviso  be  present  or  absent,  is  still  a 
conditional  estate  for  life.  The  only  difierence  which  the 
proviso  makes  is  that  a  new  condition  by  which  that  estate 
may  be  defeated  is  introduced.  But  a  condition  which 
renders  an  estate  otherwise  clearly  defined  dependent  upon , 
the  consent  of  a  third  party  is  not  repugnant  to  the  grant. ' 
"  If  a  lease  be  made  on  condition  that  if  a  stmnger  dislike  it ' 
or  be  discontended  with  it  the  lease  shall  be  void,  this  is  a 
good  condition."*  But  this  case  is  much  stronger,  for  it  is 
the  reservation  by  the  grantor  of  a  power  of  revocation  in 
certain   contingencies.      The  proposed  construction  is  also 


*  Sbephard's  Touchttone,  129. 
G    2 


84  THE   ROYAL   WILL. 

open  to  the  objection  that  it  attributes  to  the  two  Houses  of 
r  Parliament  j  ddicial  functions.     The  question  whether  certain 
facts  amount  to  legal  misconduct  is  a  question  of  law,  and 
must  be  judicially  decided.     If  the  proviso  relate  merely  to 
the  process  of  ascertaining  misconduct,   the  action  of  the 
Crown  upon  the  address  of  the  two  Houses  can  only  be  lawful 
when  misconduct  exists.      But  such  a  proceeding  is  not  a 
legislative  act  ;  and  the  mere  resolutions  of  either  House  or 
of  both  Houses  are  not  binding  upon  or  even  noticeable  by 
the  courts  ;  nor  does  the  Act  contain  any  words  to  render 
the  decision  of  the   Houses  final,  or  to  oust  the  courts  from 
/  their  jurisdiction.     Consequently  the  question  of  misconduct 
1  would  still  remain  for  judicial  determination.     Thus  the  two 
Houses   of  Parliament  might  pronounce  a  judge  guilty  of 
misconduct,  and  might  by  address  obtain  his  removal  ;  while 
a  court  might  hold  tliat  the  alleged  act  did  not  amount  to 
misbehaviour  in  contemplation  of  law,  and  that  the  amotion 
was  unjust.     It  is  contended  that  the  power  of  amotion  is 
inconsistent  with  that  independence  of  the  judges  which  it 
is  the  main  object  of  the  clause  to  secure.     If  it  were  so,  the 
inconsistency   would  have   been  a  reason  why  the  proviso 
should  have  been  omitted.     The  object  of  the  clause  wasr 
undoubtedly  to  prevent  that  undue  interference  by  the  Crown  I 
with  the  judges  in  the  exercise  of  their  judicial  functions  1 
which  was  one  of  the  most  prominent  grievances  in  the  time  i 
of  the  Stuarts.     This  object  however  was  not  effected  byi 
taking  away  from  the  judges  the  ordinary  protection  of  the! 
courts.     If  no   other  object  were  sought   in    the    English ' 
enactments  save  the  complete  independence  of  the  judges, 
as  was  the  case  in  the  formation  of  the  Constitution  of  the 
United  States,  the  proviso  would  have  been  omitted  in  the 
one  case  as  it  has  been  in  the  other.     The  judges  would  have 
held  their  office  simply  during  good   behaviour  ;    and   no 
necessity  would  have  arisen  for  the  anomalous  interference 
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C)f  Parliament.  The  intention  liowever  of  this  proviso  admits 
of  a  distinct  explanation.  If  it  were  necessary  to  guard  the) 
judges  from  the  terrors  of  the  Crown,  it  was  equally  necessary! 
to  secure  them  from  its  seductions.  The  reigns  of  the  Stuartf 
Kings  abounded  in  precedents  of  the  removal  of  upright 
judges  ;  but  they  were  not  less  significant  as  to  the  mainte- 
nance of  dishonest  or  to  the  influencing  of  weak  ones.  The 
distrust  of  the  judiciary  which  was  thus  generated  seems  to 
have  long  remained  in  the  English  mind.  Even  at  the  close 
of  the  last  century  writers  of  repute  used  language  in  relation 
to  the  Bench  which  would  now  be  rightly  and  unanimously 
reprobated.  But  in  any  circumstances  and  on  general 
principles  the  tendencies  of  the  Bench  are  such  as  to 
call  for  unceasing  vigilance  from  the  representatives  of  the 
people.  The  hope  of  promotion,  the  zeal  of  former  political 
connections,  the  flatteries  of  a  court,  the  prejudices  of  their 
time  of  life  towards  authority,  and  the  prejudices  at  least  in 
some  instances  of  their  profession  towards  prerogative,  tend' 
to  incline  the  judges  towards  the  support  of  the  government 
and  the  maintenance  in  their  unaltered  condition  of  existing 
institutions.  In  addition  to  these  considerations  it  was 
obvious  that  cases  might  arise  in  which  the  continuance  in 
ofiice  of  a  judge,  even  though  his  conduct  in  the  actual 
exercise  of  his  office  could  not  be  impugned,  might  yet  be 
highly  inexpedient.  It  was  then  in  the  interest  of  the 
people  both  that  the  discretion  of  the  Crown  was  restrained, 
and  that  the  modification  of  the  tenure  which  the  proviso 
contains  was  added.  The  grievance  which  experience  had 
indicated  was  the  removal  of  judges  for  political  reasons  at 
the  mere  will  of  the  executive.  The  remedy  that  was 
applied  was  designed  to  correct  this  grievance,  but  not  to  go 
further.  It  was  not  intended  to  abolish,  but  only  to  regulate,! 
the  power  of  removing  unfit  judges  who  were  not  ill  conducted.) 
Much  less  was  it  the  intention  of  Parliament  to  abandon 
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any  portion  of  that  salutary  control  over  every  department 
of  the  state  which  the  Constitution  confers  upon  it,  and  which 
after  centuries  of  struggles  had  at  length,  at  the  very  time 
in  which  this  tenure  of  the  judges  was  settled,  been  defi- 
nitely established.  While  therefore  Parliament  retained  the 
|power_of  punishing  by  im peach itipti^'  »  nnmnpt.  judgft.  it 
?rved  the  -pQwerL-of-proamdag  by  AddroriB  the  romoval  of 
J  pn  improppr-jiidgp  Without  this  reservation  the  control 
of  the  judges  would  have  passed  altogether  from 
Parliament.  Yet  the  practical  importance  of  that  con- 
trol, even  though  it  has  never  been  actually  exercised  in 
the  United  Kingdom,  is  strongly  felt.  "  I  would,"  says 
Mr.  Hallam,*  "  by  no  means  be  misinterpreted  as  if  the 
general  conduct  of  our  courts  of  justice  since  the  Revolution 
and  especially  in  later  times,  which  in  most  respects  have 
been  the  best  times,  were  not  deserving  of  that  credit  which 
it  has  usually  gained,  but  possibly  it  may  have  been  more 
guided  and  kept  straight  than  some  are  willing  to  acknow- 
ledge by  the  spirit  of  observation  and  censure  which  modifies 
and  controls  our  whole  government." 

Some  confirmation  of  this  view  may  be  obtained  from  the 
Constitution  of  the  United  States.  Inthatcountry  the  Supreme 
Court  is  required  to  decide  finally  between  the  rights  and 
powers  of  the  Federal  government  and  the  rights  and  powers 
of  the  separate  States.  It  was  foreseen  that  this  duty  would 
involve  the  decision  of  questions  in  which  whole  classes 
of  States  might  have  the  deepest  interest,  and  in  which  the 
representatives  of  the  States  in  the  national  legislature  were 
likely  to  feel  as  warmly  as  their  constituents.-f-  In  these 
circumstances  the  independence  of  the  judges  upon  the 
legislature  was  not  less  important  than  their  independence 
upon   the  executive.     Accordingly  the   power   of  removal 

•  Contt.  Hilt.  iii.  193.     t  Ciirtis's  Hitt.  of  Const,  of  Vnited  States,  ii.  74. 
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upon  Address  was  deliberately  omitted,  and  the  judges  hold 
during  good  behaviour  without  any  other  condition.  Thus 
when  it  was  desired  that  the  judges  should  be  independent 
both  of  legislative  and  executive  control,  that  object  was 
accomplished  by  giving  them  a  freehold  estate  in  their 
office  according  to  the  ordinary  rule  of  law.  When  the 
object  was  to  render  the  judge  independent  on  the  Ci-own 
but  not  on  the  legislature,  the  object  was  attained  by  reserv- 
ing in  the  grant  of  the  estate  for  life  a  power  of  revoca- 
tion upon  a  parliamentary  address.  In  neither  case  was  it 
necessary  to  convert  the  legislature  into  a  tribunal  for 
determining  freehold  rights.  When  legislative  interference 
was  inexpedient,  the  power  of  the  legislature  to  interfere 
was  taken  away.  When  such  interference  was  considered 
to  be  desirable,  the  power  was  given  without  any  limitation 
upon  the  discretion  of  Parliament  in  tendering  its  advice 
and  without  any  obligation  upon  the  Crown  to  accept  it. 

§  7.  "  The  King*  willeth  and  commandeth  that  the  peace 
of  Holy  Church  and  of  the  land  be  well  kept  and  main- 
tained in  all  points,  and  that  common  right  be  done  to  all 
as  well  poor  as  rich  without  regard  to  persons."  This  great 
canon  of  law  was,  as  Lord  Coke  observes,-f*  an  ancient  maxim 
of  the  Common  Law  and  was  affirmed  in  the  laws  of  our 
Saxon  ancestors.  Its  renewed  assertion  was  one  of  the 
earliest  actions  and  its  enforcement  was  the  constant  care  of 
the  great  Plantagenet  King  whose  statute  I  have  cited. 
Under  the  system  that  he  established,  and  with  the  various 
improvements  that  it  received  under  his  successors,  the 
administration  of  British  law  is  such  as  may  well  call  forth 
an  honest  pride.  Our  noble  isonomia,  the  absence  of  any 
privileged  class  (for  our  peerage  with  its  few  and  inoffensive 

•  3  Edw.  I.  Slntvtr  of  Wfsfnnmter  the  First.  ]   2  In$t.  159, 
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privileges,  limited  to  the  holders  of  the  title  for  the  time  being, 
scarcely  forms  an  exception)  and  the  equal  rights  which  are 
the  birthright  of  every  subject  of  our  Queen  have  been  the 
theme  of  just  and  frequent  eulogy.  But  not  less  deserving 
of  admiration  is  both  that  steady  resolution  with  which 
this  ideal  equality  is  practically  maintained,  and  the  readi- 
ness with  which  the  highest  of  the  realm  in  his  contention 
with  the  lowest  submits  to  the  undisputed  supremacy  of  the 
law.  It  was  no  idle  boast  of  Lord  Chatham  that  although  the 
wind  might  whistle  around  the  poor  man's  straw-built  hut, 
although  the  rain  might  enter  it,  the  King  could  not.  Lord 
Coke*  lias  preserved  a  remarkable  indenture  which  shows 
that  Henrj'^  the  Eighth,  before  he  could  erect  a  chase  and 
forest  round  his  palace  at  Hampton  Court,  was  obliged  to 
obtain  the  consent  of  the  freeholders  and  copyholders 
affected  by  his  project  ;  and  yet,  as  Lord  Coke  significantly 
observes,  "  King  Henry  the  Eighth  did  stand  upon  his  pre- 
rogative as  much  as  any  King  of  England  ever  did."  The 
very  occasion  on  which  Lord  Chatham  spoke  the  words  that 
have  been  now  cited  is  a  memorable  instance  of  the  sub- 
mission of  might  to  right.  It  was  on  the  question  of 
general  warrants,  when  a  journeyman  printer  sued  and 
obtained  heavy  damages  from  a  Secretary  of  State  for  an 
act  w*hich  had  at  least  the  sanction  of  long  officinl  custom. 
Only  a  few  years  before  this  event  two  striking  cases 
occurred  in  which  men  of  humble  position  successfully  vin- 
dicated their  rights  against  Princes  of  the  blood.f  The 
Princess  Amelia  was  convicted  of  a  nuisance  in  stopping  up 
a  footpath  in  Richmond  Park.  The  Jrince  of  Wales,  the 
father  of  George  the  Third,  was  compelled  to  close  a  door 
which  he  had  opened  from  his  residence  Leicester  House 
through  the  premises  of  a  poulterer.     Nor  are  the   most 

•  4  Jn.1t.  301.  t  Earl  Enssell's  Kng.  Govt.  31i  (Ist  Ed.). 
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exalted  personages  reluctant  to  claim  the  protection  of  the 
law.  De  Lolme,*  who  dwells  with  a  sort  of  despairing 
admiration  upon  this  part  of  our  political  sj'^stem,  mentions 
his  astonishment  at  seeing  shortly  after  he  came  to  England 
a  board  on  an  enclosed  place  in  Windsor  Park  threatening 
trespassers  in  the  familiar  terms  with  all  the  terrors  of  the 
law.  In  our  own  time  we  have  witnessed  a  still  more 
striking  case  of  the  same  class.  Some  years  ago  a  daring 
piracy  was  committed  of  certain  drawings  made  for  their 
private  use  by  Her  Majesty  and  the  late  Prince  Consort.  The 
provocation  was  great ;  the  offender  was  a  man  of  no  mark ; 
the  injured  persons  were  the  highest  in  the  realm.  But 
no  summary  method  of  redress  was  attempted  ;  and  the 
husband  of  the  Queen  applied  for  and  obtained  an  injunc- 
tion"!- in  the  same  manner  as  any  ordinary  subject  might 
have  done.  Nor  is  it  the  least  remarkable  circumstance  in 
these  cases  that  they  excite  no  further  remark  than  any 
other  action  of  the  same  personages  might  do.  The  deci- 
sions of  the  judges  upon  them  are  not  regarded  as  models 
of  heroic  virtue,  nor  is  the  submission  of  the  illustrious 
defendants  or  the  forbearance  of  the  still  more  illustrious 
plaintiff  considered  a  proof  of  Royal  condescension  and  rare 
magnanimity.  All  such  cases  are  taken  as  matters  of  course, 
and  as  the  usual  and  natural  state  of  things.  The  ha])it  of 
justice  is  completely  formed  in  the  nation  ;  and  those  actions 
which  excite  in  our  foreign  visitors  enthusiastic  admiration 
appear  to  us  too  simple  to  attract  greater  attention  than 
that  which  we  give  to  the  usvial  gossip  of  the  Court  or  to 
any  ordinary  topic  of  the  day. 

•  2  Stephen's  De  Lolme,  926,  970,  n. 

t  Prince  Albert  v.  Strange:  1  McNaghten  and  Gordon,  26. 


CHAPTER  IV. 


THE  LEGAL  EXPRESSION  OF  THE   ROYAL  WILL  IN 
ADMINISTRATION. 

§  1.  The  conduct  of  the  executive  government,  no  less 
than  the  administration  of  justice  or  the  business  of 
legislation,  exhibits  the  peculiar  character  of  our  Constitu- 
tion. We  may  trace  in  it  at  the  same  time  the  monarchical 
spirit  of  our  institutions,  and  the  arrangements  by  which 
the  power  of  the  King  is  controlled.  A  direct  authority  - 
for  the  principle  both  that  all  political  action  proceeds  from 
the  King,  and  that  such  action  must  assume  a  prescribed! 
and  definite  form,  is  found  in  a  case  determined  in  the  reign ' 
of  Queen  Elizabeth  and  known  as  Sir  Walter  Mildmay's 
case.*  The  circumstances  were  these.  An  information  was 
preferred  by  the  Attorney-General  against  the  executors  of 
Sir  Walter  Mildmay  as  an  accountant  to  the  Queen.  As  to 
part  of  the  sum  claimed  the  jury  found  for  the  defendant ; 
but  as  to  the  larger  part  they  returned  a  special  verdict. 
They  found  that  Sir  Walter  Mildmay  was  Chancellor  of 
the  Exchequer  ;  that  the  Lord  Treasurer  and  the  Sub- 
Treasurer  had  issued  a  warrant  for  the  payment  to  Sir 
Walter  Mildmay  from  the  Queen's  treasure  of  one  hundred 
pounds  yearly  for  his  diet,  and   forty  pounds  yearly  for 

*  11  Rep.  91  a. 
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his  attendance  in  London  during  the  vacation  time,  during 
the  Queen's  pleasure ;  that  this  additional  payment  was 
made  in  consideration  of  certain  additional  business  and 
attendance  with  which  Sir  Walter  Mildmay  was  charged  ; 
that  the  Queen  had  issued  a  warrant  under  her 
privy-seal  to  the  Treasurer  Chamberlains  and  Under- 
Treasurer  authorising  in  effect  the  payment  of  money  at 
their  discretion  for  any  services  rendered  to  Her  Majesty 
or  costs  incurred  on  her  account ;  that  after  the  issue  of  this 
warrant  the  sums  in  question  had  been  paid  to  Sir  Walter 
Mildmay  under  the  authority  of  the  warrant  of  the  Trea- 
surer and  Under  Treasurer  "  and  if  upon  the  whole  matter 
the  Court  shall  adjudge  that  the  said  Sir  Walter  Mildmay 
received  the  said  money  to  render  account  to  the  Queen, 
(then  they  found  for  the  Queen ;  and  if  not,  for  the  defend- 
ants." 

On  this  case  it  was   resolved  :    First    "  that   no  officer  i 
that  the   King  has  nor  all  of  them  together  can  ex  officio 
issue  or  dispose  of  the  King's  treasure,  although  it  be  for 
the  honour  or  profit  of  the  King  himself :  for  it  is  true  that 
it  is  for  the  honour  and  profit  of  the  King  that  good  service 
done  to  the  King  should  be  rewarded  ;  but  it  ought  to  be  i 
rewarded  by  the  King  himself,  or  by  his  wari'ant  and  by  no  f 
other  ;    for  the  King's  treasury   (being  the  bond  of  peace, 
the  preserver  of  the  honour  and  safety  of  the  realm,  and  the 
Hinews  of  war)  is  of  so  high  estimation  in  law  in  respect 
of  the  necessity  of  it  that  the  embezzling  of  treasure-trove, 
although  it  was  not  in  the  King's  coffers,  was  treason  ;  and 
treasure  and  other  valuable  chattels  are  so  necessary  and 
incident  to  the  Crown  that  in  the  King's  case  they  shall  go 
with  the  Crown  to  the  successor,  and  not  to  the  executors 
as   in   the   case  of  common   persons ;  and   therefore  with- 
out   the    King's   warrant  no  treasure   shall  be   issued   forj 
any  cause  whatsoever  by  any  officer  ex  officio." 
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Second,  it  was  resolved  that  "  every  warrant  of  the  Queen 
herself  to  issue  her  treasure  is  not  sufficient;  for  the  Queen's! 
warrant  by  word  of  mouth,  or  what  is  more  the  Queen's] 
warrant  in  writing  under  her  privy-signet  is  not  sufficient 
to  issue  her  treasure ;  and  that  appears  by  a  judgment  in 
the  Exchequer  in  Petelian's  case*  where  such  warrant  under 
the  privy  signet  to  issue  the  King's  treasure  was  disallowed. 
And  yet  in  some  cases  the  law  takes  notice  of  the  privy 
signet,  and  therefore  if  the  King  under  his. privy  signet  doth 
prohibit  any  to  pass  out  of  the  realm,  it  is  sufficient.  But 
the  warrant  which  is  sufficient  in  law  to  issue  the  King's 
treasure  ought  to  be  under  the  gi^gat-seal  or  privy  seal."  It 
was  also  resolved  that,  on  the  construction  of  the  instrument, 
the  warrant  under  the  privy  seal  did  not  incbide  the  case  of 
the  Chancellor  of  the  Exchequer,  but  applied  to  inferior 
officers  only ;  and  that  although  Sir  Walter  had  received  the 
King's  treasure  to  his  own  use,  yet  forasmuch  as  he  received 
it  without  a  lawful  warrant,  he  knowing  that  it  was  the 
King's  treasure,  the  law  makes  a  privity  in  the  King's  case 
and  therefore  he  may  charge  him  as  an  accountant. 

§  2.  This  case  then  shows  that  every  important  act  of 
State  must  be  done  by  the  King.  Such  acts  must  indeed 
follow  a  prescribed  form,  but,  still  they  are  the  King's  acts. 
So  essential  is  this  sanction  of  the  King  that  he  cannot 
delegate  his  authority  to  issue  any  public  command.  He 
cannot,  as  notwithstanding  some  precedents  to  the  contrary 
it  seems  to  be  now  settled,  dispense  by  any  means  or  in  any 

)   c^ exigency  with  the  use  of  the  sign  manual,  or  provide  any! 

I  substitute  for  it.  If  he  be  physically  unable  to  write,  pro- 
vision may  be  made  for  his  infirmity  by  an  Act  of  Parlia- 
ment but  not  otherwise.     Wlien  during  the  illness  of  George 

*  Hil.  1  Ed.  IV.  Rot.  U. 
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the  Fourth  Parliament*  sanctioned  the  use  of  a  staxnp 
instead  of  the  sign  manual,  the  most  ample  precautions  were 
taken  that  the  stamp  should  not  be  affixed  to  any  instru- 
ment except  in  the  presence  and  in  each  case  by  the  express 
command  of  the  King.  In  the  preceding  reign  the  neces- 
sity for  the  King's  personal  action  was  even  still  more 
forcibly  shown.  In  1811  when  George  III.  was  struck  with 
his  last  hopeless  illness,  certain  sums  had  been  duly  appro- 
priated by  Parliament  for  the  military  and  naval  services. 
But  the  King  was  incapable  of  signing  any  instrument,  and 
the  Regency  Bill  had  not  yet  been  passed.  The  usual  war- 
rants therefore  under  the  privy  seal  directing  the  issue  of 
such  moneys  from  the  Exchequer  could  not  be  made.  The 
Keeper  of  the  privy  seal  was  prepared  to  incur  the  responsi- 
bility of  issuing  the  seal  without  the  Royal  commands.  But 
it  was  necessary  that  the  clerks  of  the  privy  seal  should 
prepare  the  letters  which  were  to  pass  under  the  privy  seal  ; 
and  these  officers  thought  that  they  were  precluded  by  their 
oaths  of  office  from  preparing  in  the  absence  of  any  com- 
mand signified  under  the  sign  manual  any  such  letters.  In 
this  emergency  the  Lords  of  the  Treasury  addressed  war- 
rants to  the  Auditor  of  the  Exchequer,  directing  him  to  draw 
on  the  Bank  of  England  two  orders  for  the  amount  of  half 
a  million  of  money  each.  Lord  Grenville,  who  was  then 
Auditor,  desired  to  have  the  advice  of  the  Attorney  and 
Solicitor  General.  The  opinion  of  these  officers  was  that 
the  warrants  were  not  a  sufficient  authority  for  the  Auditor. 
The  Lords  of  tlie  Treasury  oflfered  to  assume  the  entire 
responsibility  of  the  proceedings.  Lord  Grenville  however 
pointed  out  that  his  responsibility  could  not  be  thus  trans- 
ferred, and  resolutely  refused  to  draw  the  orders.  Ulti- 
mately the  money  was  obtained  by  means  of  a  resolution  of 

•  11  Geo.  lY.  and  Wm.  IV.  c.  23. 
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both  Houses  of  Parliament;  but,  notwithstanding  the  pressing 
necessity  of  the  occasion,  a  protest  against  such  an  assump- 
tion of  the  executive  powers  of  the  Crown  was  recorded  in 
the  House  of  Lords  by  six  Royal  Dukes  and  fifteen  other 

Peers.* 

§  3.  "  The  King,"  says  Lord  .Coke,t  "  being  a  body  poli- 
tique cannot  command  but  by  matter  of  record."  Another 
great  authority  I  assures  us  that  the  excellency  of  the 
Sovereign  is  so  high  in  the  law  that  no  freehold  may  be 
given  to  or  derived  from  the  Crown  but  by  matter  of 
record.  Whichever  of  these  reasons  be  correct,  the  actual 
fact  is  undisputed.  We  have  seen  that  all  commands 
relating  to  the  administration  of  justice  are  expressed  under 
the  seal  of  some  court.  For  the  transaction  of  non-judiciall 
business  the  law  recognizes  three  seals  of  the  King.| 
These  are  the  great  seal,  the  privy  seal,  and  the  signet.  | 
All  Royal  grants  and  patents  must  be  made  under  these  seals '^ 
or  some  of  them.  Each  seal  is  entrusted  to  its  appropriate 
guardian,  whose  duty  is  to  examine  every  instrument  to 
which  it  is  proposed  that  the  seal  in  his  custody  should  be 
affixed,  and  to  inform  the  King  of  any  objection  to  its 
use  that  he  may  observe.  The  clerks  too  whose  duty  is 
to  prepare  in  their  several  offices  the  instrument 
intended  to  be  sealed  are,  as  the  precedent  of  1811  shows, 
bound  to  see  that  they  do  not  prepare  and  deal  with 
an  illegal  instrument.  The  number  of  persons  indeed  who 
are  directly  responsible  for  the  issue  of  any  grant  of  the 
Crown  is  considerable  ;  and  the  grant  itself  involves  a 
highly  elaborate  process.  Grants  are  now  usually  prepared 
by  the  law  officers  of  the  Crown.     They  then  receive  the 

♦  See  May's  Const.  Hint.  i.  179,  180.  t  2  Inst.  186. 

\  Doctor  and  Student,  book  i.  chap.  8. 
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Bigajnanual,  and  are  couutersigiied  by  a  Secretary  of  State 
or  the  Lords  of  the  Treasury  according  to  the  nature  of  the 
instrument.  A  warrant  to  pass  the  instrument  under  the 
great  seal  is  next  prepared  under  the  sign  manual  counter- 
signed by  a  Secretary  of  State  and  sealed  with  the  signet. 
This  warrant  is  then  sent  to  the  Keeper  of  the  privy  seal 
by  whom  it  is  signed  and  sealed.  From  the  Keeper  of  the 
privy  seal  it  is  sent  to  the  Lord  Chancellor,  who  is  thereby 
authorized  to  issue  letters  patent  under  the  gcaaLsSeal 
according  to  the  tenor  of  the  warrant.  Thus  the  signet 
authori;5es  the  use  of  the  privy  seal  ;  and  the  privy  seal 
authorizes  the  use  of  the  great  seal.  "  Such  was  the 
wisdom  of  prudent  antiquity,  that  whatsoever  should  passe 
tlie  great  scale  should  come  through  so  many  hands  to  the 
end  that  nothing  should  passe  the  great  scale,  that  is  so 
highly  esteemed  and  accounted  of  in  ||aw,  that  was  against 
law  or  inconvenient ;  or  that  anything  should  passe  from 
the  king  any  wayes  which  he  intended  not,  by  any  undue 
or  surreptitious  warrants."  *  There  are  some  cases  in  which 
the  great  seal  is  affixed  to  instruments  by  the  authority  of 
the  sign  manual  alone,  countersigned  by  a  Secretary  of 
State.  Sometimes  too,  especially  in  affairs  relating  to  the 
army  and  the  navy,  the  Royal  will  is  expressed  through 
other  agencies.  These  variations  however  are  merely! 
matters  of  administrative  form,  and  do  not  affect  the  prin- 
ciple under  consideration.  There  is  no  case  other  than ' 
those  I  am  about  to  mention  where  the  King  acts  without 
the  intervention  of  some  officer,  whose  assistance  is  essential  \ 
to  the  validity  of  the  act  and  is  rendered  at  his  own  peril. 

§  4.  There  are  however  certain  cases,  and  these  too  of  no 
common  magnitude,  which  form  exceptions  to  the  foi-egoing 

•  2  Imt.  556. 
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(rule.  In  these  cases  the  King  does  uot  necessarily 
require  either  the  assistance  or  the  advice  of  any  officer. 
He  acts  in  person,  and  does  not  merely  command  actions. 
The  first  of  these  cases  is  the  prorogation  or  the  dissolution 
of  Parliament.  Parliament  is  convened  by  writs  under  the 
\  great  seal  issued,  as  they  always  set  forth,  by  the  advice  of 
I  the  Privy  Council  ;  bjit  it  may  be  terminated  by  the  mere 
'  oral  announcement  of  the  King  himself  This  mode  of  dis- 
mission is  usually  adopted  for  prorogation  unless  it  be  per- 
sonally inconvenient  to  Her  Majesty  to  attend.  A  dissolu- 
tion is  now  seldom  announced  in  this  way,  but  the  power 
so  to  dissolve  Parliament  does  not  admit  of  doubt.  In  like 
manner  the  Royal  assent  may  be  given  to,  or  withheld  from, 
i  any  bill  without  the  interference,  and  without  the  respon- 
sibility, of  any  officer.  The  Clerk  of  the  Parliament  indeed 
announces  in  a  set  form  to  the  Parliament  the  Royal  pleasure 
with  respect  to  every  bill  that  is  presented  for  assent ;  but 
even  if  that  officer  were  to  refuse  to  notify  in  any  cage  the 
Royal  disapprobation,  the  bill  in  respect  to  which  he  ventured 
upon  such  a  course  would  still  fail  to  become  law.  Unless 
in  the  case  of  a  ministerial  bill,  there  does  not  seem  any 
ground  for  the  interference  with  the  exercise  of  this  prerog- 
ative even  of  the  ministry.  If  for  example  George  the 
Third  had  at  once  refused  his  assent  to  Bentham's  Panopti- 
con bill,  instead  of  withholding  his  sanction  from  the  steps 
necessary  to  bring  it  into  operation,  Mr.  Pitt  would  not  have 
been  bound  to  resign,  or  would  not  even  have  been  justi- 
t.  fied  in   tendering  his  resignation.     The  matter  rests  with 

(the  King  and  his  Parliament,     ^pi  ffl""^^  ^'^nJRlplt^  wrflTmif. 
itn   nflvinOi    ^^"<-     ^^^     "'     "Oti    '"^mppllf^rl    i,Q  ]f>nrj>;^]nfo   of    oil  Hc 

can   himself   intimate    his    disinclination   to    accept    their 
lA  I  advice ;  and  the  law  does  not  require  him  in  forming  his 
*  I  resolution  on  the  subject,  to  consult  with  any  other  person. 
/"      Another  example  of  the  same  kind  may  be  found  in  the 
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appointment    of    some     of    the  higher    officers   of    state.! 
^  The  Lord  Chancellor  and  the  Secretaries  of  State  and  some!  U 
I  other  officers  known  to  the  Common  Law  are  appointed  by| 
I  the  mere  delivery  to  them  by  the  King    of  the   seals  or! 
other  symbols  of  their  respective  offices.     Privy  councillorsr  ^ 
become  such  immediately  upon  taking  by  direction  of  the  -^ 
King    the    proper    oaths.      The    dismission    too     of    hisf  < 
servants    may    be    effected   by    the    King    in    a    manner  j 
equally  summary.     It  is  difficult  to  see  what  direct  control 
can  in  any  of  these  cases  be  exercised  upon  the  Royal  will. 
How  modern  usage  and  the  practice  of  what  is  known  as 
Parliamentary  Government  have  effectually  prevented  the 
occurrence  of  any  such  difficulty,  we  shall  presently  con- 
sider.    But  apart  from  all  questions  as  to  the  prudence  of 
such  a  course,  I  am  not  aware  of  any  legal  provision  by 
which  any  criminal  responsibility  could  be  fixed  upon  any 
person    for    any  unlawful    appointment   to    any   of  these 
offices,  or  by  which  any  responsibility  whether  criminal  or 
parliamentary   could   attach    for   any  indiscretion    in    the 
use    of    the    prerogative    either    towards     Parliament  .  or 
in  the  dismission  of  ministers. 

Under  our  present  system  of  constructing  a  Cabinet, 
no  difficulty  of  this  kind  in  relation  to  the  appoint- 
ment of  officers  can  practically  occur.  But,  with  the 
view  of  including  every  act  of  State  within  the  rule 
which  requires  for  the  validity  of  any  such  act  the 
advice  or  the  assistance  of  some  subject,  it  has  been 
maintained  that  the  retiring  minister  is  responsible  for  the 
selection  of  the  next  person  whom  the  King  consults.  A' 
similar  explanation  has  been  sought  for  the  practically  more 
important  cases  of  a  change  of  ministers  or  of  a  dissolution. 
It  is  said*  that  the  minister  who  succeeds  to  office  when  his 


*  May's  Const.  Hist.  i.  92,  95,  125. 
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predecessor  has  retired  in  consequence  of  any  dissolution  is 
responsible  for  any  exercise  of  the  prerogative,  whether  in 
dissolving  parliament  or  otherwise,  that  has  led  to  such 
'  retirement.  This  principle  was  strongl}^  urged  on  the  dis- 
mission of  Lord  Grenville's  ministry  in  1807,  and  in  1835 
was  adopted  in  his  own  case  by  Sir  Robert  Peel.  It  is  not 
however  easy  to  understand  the  precise  nature  of  this 
responsibility.  No  man  can  be  criminally  responsible  for 
an  act  which  he  neither  did  nor  advised,  and  to  which  he 
was  not  in  any  way  privy.  It  can  hardly  be  contended  that 
any  person  would  be  hable  to  impeachment  or  any  other 
proceeding  on  the  sole  ground  that  at  his  Sovereign's  com- 
mand he  had  accepted  office  under  the  Crown,  even  although 
prior  to  his  acceptance  of  such  office  the  prerogative  had  been 
wrongly  or  even  criminally  exercised.  If  the  law  were  to 
cast  upon  any  minister  an  indefinite  responsibility  for  all 
the  acts  of  the  Crown  before  his  accession  to  office,  from 
which  responsibility  he  could  not  by  any  act  of  his  own  be 
relieved,  no  ministry  could  be  formed  after  the  occurrence 
of  any  doubtful  exercise  of  the  prerogative.  But  if  criminal 
liability  be  thus  impossible,  the  supposed  responsibility  of 
an  incoming  minister  can  only  mean  that,  in  case  of  a  differ- 
ence between  the  Crown  and  Parliament  respecting  some 
,  exercise  of  the  prerogative,  the  acceptance^f  office  by  a 
I  minister  in  circumstances  unfavourable  to  the  opinion  of  the 
Parliament  furnishes  to  Parliament  a  reasonable  ground  of 
objection  to  his  appointment.  If  however  there  be  a 
majority  hostile  to  the  minister,  it  is  not  necessary  for  Par- 
liament to  assign  any  reason  or  to  seek  any  excuse  for 
advising  the  King  to  change  his  servants  ;  and  if  there  be 
not  such  a  hostile  majority,  th'fe  disapprobation  by  either 
House  of  the  dissolution  or  other  exercise  of  the  prerogative 
does  not,  even  according  to  modern  practice,  involve  the 
necessity  of  resignation. 


/^ 
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§  0.  Although  the  person  of  the  King  is  at  all  times  invio- 
late, the  law  shows  in  matters  of  right  no  delicacy  or  respect 
towards  his  servants.  Every  officer  is  criminally  responsible^ 
for  his  conduct  in  the  execution  of  his  office.  If  contrary  ta 
his  duty  he  do  or  forbear  from  doing  any  act,  he  is  guilty 
.  of  a  misprision  or  contempt.  If  under  colour  of  his  office  he 
J  attempt  to  commit  any  unlawful  act,  he  is  answerable  for 
the  consequences.  If  he  proceed  to  perform  his  office  under 
an  insufficient  or  irregular  command,  his  conduct  is  held  to 
be  unauthorised  ;  and  the  apparent  command  so  given  to 
him  furnishes  him  with  no  justification.  These  principles 
apply  without  distinction  to  every  kind  of  officer.  They 
relate  alike  to  a  bailiff  or  a  private  soldier,  and  to  a  Lord 
Chancellor  or  a  Secretary  of  State.  The  law  admits  of  no 
excuse  for  the  commission  of  any  wrongful  act.  No  person 
is  bound  or  even  permitted  to  obey  any  unlawful  command  ; 
and  ^y^ry  person  when  he  incurs  any  serious  responsibility 
is  presumed  to  satisfy  himself  as  to  the  authority  under 
which  he  acts.  If  therefore  a  soldier,  even  in  obedience  to 
his  commander,  fire  upon  any  unoffending  crowd  with  fatal 
effect,  he  is  guilty  of  murder.  If  an  officer  attempt  to  make 
an  arrest  under  a  general  warrant  and  be  killed  in  the 
attempt,  the  homicide  is  justifiable.  If  a  Lord  Chancellor 
issue,  as  Lca;cL^omers  issued,  under  the  great  seal  blank 
powers  for  negotiating  a  treaty,  or  if  a  Prime  Minister  nego- 
tiate, like  Lord  Danby,  the  payment  of  money  by  a  foreign 
monarch  in  consideration  of  a  certain  exercise  of  the  preroga- 
tive, or  if  an  Ambassador  withhold,  as  Lord  Bristol  was 
accused  of  withholding,  information  from  his  Royal  master, 
he  may  be  impeached  for  high  crimes  and  misdemeanours.  Itt 
is,  as  I  have  said,  no  justification  for  a  wrongful  act  that  ill 
was  committed  by  the  direction  of  another,  even  thougli  thaqj 
other  may  be  a  person  whose  lawful  commands  the  wrong- 
doer is   bound  to  obey.      In   ordinary  cases   of  torts   the 
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servant  continues  personally  liable,  although  he  merely 
executed  his  master's  diiections.  The  private  soldier  may 
be  reduced  to  the  hard  necessity  of  choosing  whether  he  will 
fire  upon  innocent  men  or  disobey  the  commands  of  his 
ofBcer ;  whether  he  will  elect  to  be  hanged  for  murder  or  to 
be  shot  for  mutiny.  In  like  manner  the  commands  of  the 
highest  personage  in  the  realm  afford  no  excuse  for  the 
breach  of  the  royal  laws.  Rex  prcecipit  and  lex  prcvcipit, 
as  Lord  Coke  tells  us,  are  all  one  ;  and  the  mere  personal 
and  unauthenticated  expression  of  the  Royal  will  is  never 
held  sufficient  to  dispense  with  its  deliberate  and  official 
Tpommand.  Though  the  King,  says  Lord  Hale,  is  not  under 
j^lie  coercive  power  of  the  law,  yet  in  many  cases  his  com- 
i  mands  are  under  the  directive  power  of  the  law  ;  which  con- 
sequently makes  the  act  itself  invalid  if  unlawful,,-Aiid  so 
renders  the  instrument  of  the  execution  thereof  obnoxious 
to  the  punishment  of  the  law. 

§  G.  This  principle,  which  is  one  of  the  highest  importance 
in  Constitutional  law,  has  long  been  thoroughly  established. 
Like  most  of  the  other  leading  principles  of  our  law  of  politi- 
cal conditions,  it  did  not  introduce  into  our  legal  system  any 
startling  novelty ;  but  is  merely  the  steady  and  consistent 
application  of  a  wider  and  more  elementary  principal  of 
general  law.  "It  is  so  natural,  says  Dr.  Lieber,*  to  the 
Anglican  tribe  that  few  think  of  it  as  essenti.ally  important 
to  freedom  ;  and  it  is  of  such  vital  importance  that  none  who 
have  studied  the  acts  of  government  elsewhere  can  help 
recognising  it  as  an  essential  element  of  civil  liberty."  It  is 
then  not  unbecoming  to  consider  some  of  the  more  remarkable 
instances  in  which  this  doctrine,  so  important  in  itself  and  so 
characteristic  of  oui*  race,  has  been  ap})lied.     It  has  indeed 

•  Civil  Libei-ty,  91. 


ITS  LEGAL   EXPRESSION   IN  ADMINISTRATION.  101 

done  good  service  in  days  when  Constitutional  principles 
were  yet  unsettled.  Familiar  as  it  now  is  to  us,  this  doc- 
trine formerly  sounded  very  harshly  in  Royal  ears  ;  and  the 
resolute  adherence  of  our  ancestors  to  it  deserves  some  grateful 
remembrance. 

The  leading  authority  on  the  subject  seems  to  be 
the  famous  declaration  of  Sir  John  Markham  to  Edward  ^ 
the  Fourth,  that  the  King  cannot  in  person  arrest  or  imprison ' 
any  man  ;  and  that  if  one  man  arrest  another  without  law- 
ful wan-ant,  though  he  make  such  arrest  by  the  King's  com- 
mand and  in  the  King's  presence,  he  shall  not  be  excused, 
but  shall  be  liable  to  an  action  for  false  imprisonment.*  A 
remarkable  discussion  in  which  this  principle  was  recognised 
took  place  in  the  reign  of  Elizabeth.  It  is  usually  known 
y^  as  nsypudish's  case.  The  Queen  granted  to  Mr.  Richard 
^  Cavendish  an  office  for  issuing  certain  writs.  But  the 
right-f-  of  issuing  these  writs  and  of  retaining  the  fees  inci- 
dent thereto  was  vested  in  the  prothonotaries  and  others 
who  claimed  it  by  freehold.  The  judges  of  the  Court  of 
Common  Pleas  accordingly  did  not  admit  the  grantee. 
After  several  directions  .had  been  to  no  purpose  sent  to 
them,  the  Queen  sent  a  peremptoi-y  command  under  the 
sign  manual,  and  the  signet  ;  and  required  an  immediate 
answer.  The  judges  still  persisted  in  their  refusal ;  and 
the  Chancellor  the  Chief  Justice  and  the  Master  of  the  Rolls 
were  appointed  to  hear  the  judges'  reasons.  The  Queen's 
sergeant  appeared  for  the  Crown.  In  reply  to  his  statement 
the  judges  confessed  that  they  had  not  obeyed  the  letters  of 
the  Queen  ;  but  said  that  this  was  no  offence  or  contempt 
towards  her  Majesty  because  the  command  was  against  the 
law  of  the  land,  in  which  case  they  said  no  one  is  bound  to 
obey  such  command  ;  tliat  the  Queen  herself  was  sworn  to 

•  2  /?(>,7.  18').  t  Anderson's  Reports,  152. 
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keep  the  laws  as  well  as  they  ;  and  that  they  could  not  obey 
this  command  without  going  against  the  laws  directly  and 
plainly,  against  their  oaths  and  to  the  offence  of  God,  her 
Majesty,  the  country  and  commonwealth  in  which  they  were 
born  and  live  ;  so  that  if  the  fear  of  God  were  gone  from 
them,  yet  the  example  of  others  and  the  punishment  of 
those  who  had  formerly  transgressed  the  laws  would  remind 
them  and  keep  them  from  such  an  offence.  Then  they  cited 
the  Spencers,  and  Thorpe  a  judge  under  Edward  the  Third, 
and  precedents  of  Richard  the  Second's  time  and  of  Empson, 
and  Magna  Charta  and  several  statutes  of  Edward  the  Third 
and  of  Richard  the  Second  which  show  what  a  crime  it  is 
forjudges  to  infringe  the  laws  of  the  land  ;  and  thus  since 
the  Queen  and  the  judges  were  sworn  to  observe  them,  they 
said  they  would  not  act  as  was  commanded  in  these  letters. 
All  this,  says  the  reporter  (Sir  J.  Anderson)  was  repeated  to 
her  Majesty,  for  her  good  allowance  of  the  said  reasons  and 
which  her  Majestj'^  as  I  have  heard  took  well."  And  so  no 
further  proceedings  were  taken  in  behalf  of  Mr.  Cavendish.* 
Another  authority  to  the  same  effect  is  the  case  of  the 
impeachment  in  the  reign  of  Chiles  the  First  of  the  then 
Attorney-General  Herbert.-f-  This  officer  had  exhibited 
articles  of  impeachment  to  the  House  of  Lords  against  the 
members  whom  the  King,  with  such  disastrous  consequences 
to  himself,  thereupon  attempted  personally  to  arrest  in  their 
places  in  Parliament.  For  his  conduct  in  this  matter,  the 
Attorney-General  was  himself  impeached  by  the  House  of 
Commons.  In  his  answer  he  alleged  that  the  King  had  per- 
sonally delivered  to  him  the  articles  of  impeachment  ready 

*  In  the  following  reign  a  more  successful  attempt  was  made  upon  the 
same  office.  The  case  (Broimdow  v.  Michell),  on  which  Bacon  delivered  his 
famous  argument  on  the  writ  "  De  Rege  inconsulto,"  was  ultimately  compro- 
mised.    See  Bacon's  Works,  vii.  683. 

t  4  Slate  Trials,  119. 


ITS   LEGAL   EXPRESSION   IN  ADMINISTRATION.  103 

engrossed  on  parchment,  and  commanded  him  to  proceed 
instantly  to  the  House  of  Lords  there  to  exhibit  the  articles 
and  to  take  the  necessary  steps  for  committing  to  prison  the 
accused  persons  ;  that  he  had  neither  furnished  nor  advised 
these  articles,  nor  knew  anything  of  their  truth  ;  but  that 
he  did  not  conceive  there  could  be  any  offence  in  what  was 
done  by  him  in  obedience  to  His  Majesty's  commands.  In 
confirmation  of  this  statement  the  King  sent  a  letter  to  the 
Lord  Keeper  to  be  read  in  the  House,  in  which  he  expressly 
declared  that  the  Attorney-General  was  in  no  way  concerned 
with  the  articles  that  he  had  been  ordered  to  exhibit ;  and 
that  if  he  had  refused  obedience  to  the  Eoyal  commands  "  we 
would  have  questioned  him  for  the  breach  of  his  oath's  duty 
and  trust."  The  Lords  however  regarded  this  letter  "  as  a 
prelimiting  of  their  judgments,"  and  without  paying  any 
attention  to  it  proceeded  with  the  trial.  The  defendant  was 
found  guilty  and  was  sentenced  accordingly. 

Several  similar  cases  have  occurred  in  subsequent  reigns, 
although  from  various  causes  none  of  them  actually  became  the 
subjects  of  judicial  decision.  In  1679  the  Earl  of  Panby*  was 
impeached  for  (among  other  things)  having  conducted  a  nego- 
tiation with  the  King  of  France  for  securing  the  neutrality  of 
England  in  a  war  between  France  and  Holland  in  considera- 
tion  of  the  sum  of  six  million  livres.  Lord  Danby  replied 
that  the  letter  in  which  this  offer  was  contained  was  written 
by  the  King's  command  upon  the  subject  of  peace  and  war, 
"  wherein  his  Majesty  alone  is  sole  judge  and  ought  to  be 
obeyed  not  only  by  any  of  his  ministers  of  state  but  by  all 
his  subjects."  This  statement  was  confirmed  by  the  letter 
itself,  which  had  been  laid  before  the  House  of  Commons  in 
support  of  the  charge  and  was  endorsed  by  the  King 
with    the   words    "  This   letter  was  writ    by  my  order." 


J  11  State  Trials,  627 ;   Const.  Hut.  ii.  409. 
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In  like  maimer  the  great  Whig  champion  Lord  Somers* 
pleaded  the  King's  command  as  a  sufficient  defence  to 
articles  of  impeachment  for  using  the  great  seal  in  an 
improper  manner  and  for  affixing  it  to  an  objectionable 
treaty.  A  few  years  afterwards  the  chief  of  the  Tories, 
Harley  Earl  of  Oxford,  when  impeached  for  concluding  the 
peace  of  Utrecht,  had  recourse  to  the  same  mode  of 
defence.-f"  Each  party  indeed  in  the  state  freely  used  against 
the  assaults  of  its  opponents  the  shield  of  the  Royal  autho- 
rity. The  application  of  the  true  principle  was  probably 
obscured  by  the  active  shai-e  which  the  King  then  took  in 
the  business  of  administration  and  the  absence  of  those  rules 
which  are  now  familiar  as  to  the  exercise  of  the  discretionary 
power  of  the  Crown.  But  although  Mr.  HallamJ  seems  to 
consider  "  the  delicate  question  of  ministerial  responsibility 
in  matters  where  the  sovereign  has  interposed  by  his  own 
command"  as  unsettled  in  the  reign  of  Anne,  there  seems 
little  doubt  that  both  then  and  now  and  at  all  times  the 
voice  of  the  law  utters  on  this  subject  no  uncertain  sound, 
although  in  evil  times  that  voice  may  have  been  silenced  or 
disregarded. 

§  7.  A  similar   responsibility  attaches  to  those  persons  \ 
whose    duty    it  is  to  counsel  the   King  as    to    those    who  I 
execute  his  commands.     If  any  person  advise  the  King  to  do  j 
any  illegal  act,  he  is  guilty  of  a  misprision,  no  less  than  if  he/ 
had  assisted  in  the  commission   of  the  act  itself     The  evil 
counsellor  needs  not  be  concerned  in  the  execution  of  his  pro- 
ject. The  advice  and  the  execution  are  two  distinct  offences,   r 
although  both  may  be  committed  by  the  same  person.     Nor 
does    the    legal    effiict   of    such   counsel  depend  upon  the 
official  position  of  the  counsellor.     The  offence  is  the  same 

»  H  State  Trials,  267.     f  15  State  Trials,  1089.      \  Const.  Hist.  iii.  232. 
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whether  it  be  committed  by  a  person  who  is  or  by  a  person 
who  is  not  connected  with  the  business  on  which  he  is  con- 
sulted. On  some  occasions  when  the  business  is  urgent  and 
a  meeting  of  the  Cabinet  cannot  conveniently  be  procured, 
the  practice  is  that  some  of  the  leading  ministers  meet  and 
after  consultation  communicate  their  opinions  to  Her  Majesty. 
Everyone  of  the  ministers  who  were  present  at  such  a  meet- 
ing is  equally  responsible  with  the  minister  to  whose  depart- 
ment the  business  belongs  for  the  advice  that  they  thus 
jointly  tender.*  There  may  perhaps  be  a  practical  difficulty 
in  obtaining  legal  evidence  of  any  criminal  advice.  In  the 
Act  of  Settlement  an  attempt  was  made  to  obviate  this  diffi- 
culty by  the  provision  that  all  mattei-s  of  state  should  be 
debated  in  the  Privy  Council ;  and  that  their  resolutions 
should  be  signed  by  the  councillors  present.  This  clause 
however,  along  with  several  others  of  the  same  Act,  was 
repealed  before  it  came  into  operation,  and  Mr.  Hallam 
seems  to  think  that  legal  proof  has  thus  been  rendered 
unattainable.  In  the  case  of  any  great  officer  of  state  the 
use  of  the  seal  of  which  he  had  the  custody  or  his  signature 
or  counter-signature  to  any  instrument  in  question  would  be 
evidence  as  well  on  a  charge  of  maladministration,  as 
(though  not  conclusively)  on  a  charge  of  tendering  evil  advice. 
In  Herbei't's  case,  although  the  impeachment  contained 
articles  for  advising  and  contriving  as  well  as  for  exhibiting 
the  offensive  instrument,  and  although  it  was  strongly 
urged  that  the  acknowledged  exhibition  raised  a  legal  pre- 
sumption of  the  prisoner's  contrivance  and  advice,  the  Lords 
would  not  admit  the  argument  and  found  him  guilty  of  the 
exhibition  only.  But  although  in  the  case  of  offendere  uncon- 
nected with  the  particular  business  the  possession  of  suffi- 
cient evidence  may  be  difficult,  it  is  not  impossible.     In  the 

*  Per  Lord  J.  Russell,  130  Hansard,  887. 
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impeachment  of  Lord  Danby  and  afterwards  of  Lord  Oxford 
for  (amongst  other  charges)  giving  certain  advice,  although 
both  these  proceedings  from  other  causes  were  unsuccessful, 
the  Commons  appear  to  have  obtained  from  documents  and  the 
official  acts  of  the  prisoner  ample  evidence.  It  is  probable 
that  the  principal  members  of  the  ministry  would  be  presumed 
to  be  cognizant  of  the  acts  of  the  government,  and  that  each 
cabinet  minister  would  be  presumed  to  have  either  advised 
the  Crown  or  acquiesced  in  the  advice  given  by  his  col- 
leagues at  least  in  all  matters  within  his  particular  depart- 
ment and  would  not  be  permitted  to  evade  official  knowledge 
of  such  matters.  Such  presumptions  must  necessarily  arise 
from  the  invariable  practice  in  the  administration  of  the 
affairs  of  state  which  it  would  not  be  difficult  to  prove.* 

§  8.  This  principle  of  the  personal  responsibility  of  any 
officer  for  his  acts  or  his  advice  depends  for  its  successful 
operation  upon  another  principle  not  less  characteristic  of 
our  country,  and  of  which  the  sad  experience  of  less  for- 
tunate nations  attests  the  importance.  The  officer  is  not; 
only  responsible  for  his  acts,  but  he  is  responsible  to  the ' 
ordinary  tribunals.  However  disagreeable  or  inconvenient 
an  inquiry  may  be  to  the  Government  of  the  day,  the  whole 
force  of  the  Administration  cannot  either  prevent  an  action 
from  being  commenced  in  the  usual  manner  against  any 
public  officer,  or  control  in  the  slightest  degree  its  course 
after  its  commencement.  I  have  already  mentioned  the 
peremptory  denial  with  which  the  judges  met  the  claims  of 
the  Crown  to  withdraw  from  the  ordinary  tribunals  any 
case  that  seemed  to  merit  Royal  attention.-f*     The  exercise 

•  Bowyer's  Constitutional  Law,  129  ;  and  see  Cox's  Institutions,  244. 

t  For  an  attempt  to  evoke  causes  before  the  Chancellor  by  means  of  the 
writ  de  Rege  incoiisulto  and  Bacon's  object  in  advising  this  proceeding,  see 
Mr.  Gardiner's  Hist,  of  Eng.  il.  266. 
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of  the  so-called  martial  law  unsupported  by  any  statutable 
authority  was  one  of  the  grievances  with  which  the  Petition 
of  Rights  dealt,  and  in  after  years  was  the  point  on  which 
the  judges  of  James  the  Second  proved  most  refractory. 
The  case  was  far  otherwise  in  France.  The  strange  ex- 
.  pressidns  la  justice  administrative  et  la  garantie  des 
fonctionaires,  for  which  our  language  can  with  difl&culty  find 
an  imperfect  translation,*  have  been  familiar  in  France  as 
well  under. the  old  as  under  the  new  regime.  The  council 
of  state  and  the  inferior  extraordinary  jurisdictions  that 
were  from  time  to  time  created  constantly  encroached  upon 
the  jurisdiction  of  the  original  courts.  The  rule  was  at 
length  established-f-  that  all  suits  in  which  a  public  interest 
was  involved  or  which  arose  out  of  the  construction  to  be 
put  on  any  act  of  the  administration  were  not  within  the 
competency  of  the  ordinary  judges,  whose  only  business  it 
was  to  decide  between  private  interests.  This  rule  was 
merely  the  formal  acknowledgment  of  the  power,  -  which 
the  council  had  long  exercised,  of  Evocation  or  the  calling 
up  to  its  own  superior  jurisdiction  from  the  ordinary  courts 
suits  in  which  the  administration  had  an  interest.  In  the 
exercise  of  this  power  the  council  continually  called  up  to 
its  jurisdiction  suits  which  were  connected  in  only  the  most 
remote  manner  with  matters  of  administrative  interest,  and 
not  unfrequently  suits  which  had  not  even  the  pretence  of 
such  a  connection.  No  public  officer  of  the  old  monarchy 
was  allowed  to  be  the  subject  of  proceedings  in  any  ordinary 
court.  It  was  held  that  the  principles  of  such  courts  could 
never  be  reconciled  with  those  of  the  government ;  that  the 
public  business  would  be  disturbed  by  constant  litigation 
against  the  officers  of  the  various  departments  ;  and  that  the 


De  Tocqueville'B  France  before  the  Revolution,  96,  note. 
t  lb.  98. 
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King's  authority  would  be  compromised  by  any  such  pro- 
ceedings. This  feeHng  is  so  strongly  impressed  on  the 
French  mind  that  the  Revolutionists  gave  legal  form  to  the 
usurped  jurisdiction  of  the  Royal  council,  and  that  Im- 
perialists and  Legitimists  alike  have  concurred  in  supporting 
this  doctrine  of  the  Revolution.  "  Amongst  the  nine  or  ten 
Constitutions,"  says  M.  De  Tocqueville,*  "  which  have  been 
established  in  perpetuity  in  France  within  the  last  sixty 
years,  there  is  one  in  which  it  was  expressly  provided  that 
no  agent  of  the  administration  can  be  prosecuted  before  the 
ordinary  courts  of  law  without  having  previously  obtained 
the  assent  of  the  government  to  such  a  prosecution.  This 
clause  appeared  to  be  so  well  devised  that  when  the  Con- 
stitution to  which  it  belonged  was  destroyed  this  provision 
was  saved  from  the  wreck  ;  and  it  has  ever  since  been 
carefully  preserved  from  the  injuries  of  revolutions.  The-' 
administrative  body  still  calls  the  privilege  secured  to  them 
by  this  article  one  of  the  great  conquests  of  1 789,  but  in 
this  they  are  mistaken ;  for  under  the  old  monarchy  the 
government  was  not  less  solicitous  than  it  is  in  our  own 
times  to  spare  its  officers  the  unpleasantness  of  rendering  an 
account  in  a  court  of  law  like  any  other  private  citizens. 
The  only  essential  difference  between  the  two  periods  is 
this  ;  before  the  Revolution,  the  government  could  only 
shelter  its  agents  by  having  recourse  to  illegal  and  arbitrary 
measures  ;  since  the  Revolution,  it  can  legaJJy  allow  them 
to  violate  the  laws." 

§  9.  There  is  a  form  of  trial  for  state  offences  which  at  • 
first  seems  inconsistent  with  the  principle  that  all  offenders/ 
are  amenable  to  the  ordinary  courts.     This  is  the  proceeding 
by  igijDeachment.     But  impeachment,  although  recourse  is 

•  France,  before  the  Revolution,  102. 
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seldom  now  had  to  it,  is  a  proceeding  well  known  to  the 
^]aw.  It  is  not  a  means  of  defending  the  administrative 
X  officers,  but  it  was  designed  more  effectually  to  attack  them. 
It  is  not,  as  some  persons  appear  to  think,  a  novel  form  of 
jurisdiction  over  acts  that  would  otherwise  be  innocent. 
Nor  does  it  affect  the  exercise  of  the  discretionary  powers 
of  the  Crown,  except  so  far  as  the  abuse  of  these  powers 
may  amount  to  a  breach  of  positive  law.  Impeachment  is  . 
the  right  which  the  House  of  Commons  possesses  concur- 
rently with  the  Crown  to  institute  criminal  proceedings 
against  any  offender.  These  proceedings  must  be  brought 
by_the  Commons  before  the  House  of  Lords  and  not  before 
any  other  court ;  and  the  Lords,  on  such  a  prosecution  only, 
may  try  commoners  for  misdemeanours  felonies,  and  even, 
although   this    power    has    been    disputed,    for     treason. 

(Although  any  ciime  may  be  the  subject  of  impeachment, 
this  mode  of  procedure  is  seldom  used  except  in  political 
offences.     Examples  of  its  use  in  all  its  forms  occur  at  the 
period  of  its  revival  after  long  disuse  towards  the  end  of  the 
reign  of  James  I.     Sir  Giles  Mompesson  was  impeached*  for 
an  ordinary  misdemeanour.     Lord  Bacon  was  impeached  for 
misconduct  in  his  judicial  capacity.     The  Earl  of  Middlesex 
was  impeached  in  circumstances  in  which  since  the  time  of 
Walpole  a  vote  of  censure  would  have  been  regarded  as 
appropriate.      Even    in    political   cases  the   inefficiency   ofl 
impeachment    is    well    established,    and     may    easily    be| 
explained.       The     body    that     prosecutes    and   the   bodyi 
that    decides    were   estabUshed   for  quite   other  purposes.! 
It    is    an    example   of  confusion  of   function.       Of   two| 
deliberative      bodies     one     assumes     administrative,     the 
other  judicial,    duties.     The  House  of   Lords   is  indeed   a 
judicial  tribunal,  but  the  Lords  sitting  collectively  in  their 

Hallam'8  Const.  Jlist.  i.  357. 
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criminal  jurisdiction  are  very  different  from  that  great  court 
of  ultimate  appeal  in  civil  cases,  which  the  eminent  lawyers 
known  as  the  "  Law  Lords"  exclusively  form.  Experience  has 
fully  confirmed  all  that  might  have  been  predicted  respecting 
the  discharge  by  the  two  Houses  of  Parliament  of  such  uncon- 
genial duties.  Thus  when  Warren  Hastings  was  impeached, 
the  proceedings  dragged  their  slow  length  along  for  nine 
weary  years,  and  through  two  successive  Parliaments. 
When  Lord  Melville  was  impeached,  every  good  Tory  voted 
a  hearty  acquittal,  while  all  the  Whigs  joined  in  an 
indignant  condemnation.  Since  that  trial  in  the  commence- 
ment of  the  present  century,  no  instance  of  an  imj)eachment 
has  occurred.  This  form  of  procedure  is  indeed  a  thing  of 
the  past.  The  circumstances  in  which  it  was  useful  have 
long  since  disappeared.  Its  original  design  was  to  prevent 
any  miscarriage  in  justice  from  the  reluctance  of  the  Crown 
to  prosecute  or  to  obtain  a  conviction.  It  sought  to  remedy 
those  short-comings  on  the  part  of  the  prosecutor  which  the 
Eoman  law,  under  its  peculiar  mode  of  private  prosecution, 
punished  under  the  names  of  "  Prevarication  "  and  "  Tergiver- 
sation." There  would  have  been  little  chance  that  Charles  the 
Firstw  ould  have  prosecuted  Buckingham,  or  that  Charles  the 
Second  would  have  prosecuted  Danby :  even  if  such  prosecutions 
were  instituted,  the  Crown,  which  granted  a  pardon  while 
an  impeachment  was  pending,  would  not  have  failed  to  use 
the  more  effectual  remedy  of  a  nolle  prosequi ;  or  would  at 
the  most  have  taken  care  not  to  obtain  a  verdict.  Since 
therefore  an  inefficient  prosecutor  was  better  than  a  dishonest 
one,  the  Commons  themselves  undertook  the  task  of  bring- 
ing political  offenders  to  justice.  They  naturally  proceeded  ' 
before  that  great  court  in  connection  with  which  they  them- 
selves were  for  other  purposes  sitting,  the  highest  court 
known  to  the  law  and  the  one  in  w  hich  the  Royal  influence  1 
was  least  to  be  dreaded.     It  was  in  opposition  to  the  court 


ITS   LEGAL    EXPRESSION   IN   ADMINISTRATION.  Ill 

by  a  section  of  the  court  party  that  impeachments  began  ; 
it  was  in  opposition  to  the  court  by  a  similar  section  that 
they  were  revived.*  The  period  of  their  most  frequent  use 
was  the  stormy  reign  of  Charles  and  his  two  sons  ;  and  the 
period  at  which  they  gradually  fell  into  disuse  was  that  im 
which  confidence  in  the  administration  of  justice  was  estab-l 
lished.  Simultaneously  too  with  this  improved  state  of  our 
criminal  courts,  a  higher  standard  of  political  morality  and , 
the  better  appreciation  of  the  principles  and  practice  of  \ 
Parliamentary  Government  have  removed  at  once  all  cause 
for  such  proceedings  and  all  temptation  to  seek  for  such 
cause^ 

A  remarkable  proof  of  the  obsolete  character  of  impeach- 
ment is  found  in  its  deliberate  omission  from  all  the  written 
Constitutions  that  during  the  last  century  have  been  con- 
structed on  the  Anglican  model.  In  America  impeachment 
exists,  but  it  agrees  only  in  name  with  the  English  impeach- 
ment. The  framers  of  the  American  Constitution  thought 
it  unnecessary  to  provide  any  especial  procedure  for  punish- 
ing the  crimes  of  public  oflicers.-f"  They  left  such  persons, 
like  all  other  persons,  to  the  jurisdiction  of  the  ordinary 
courts  of  justice.  But  they  were  obliged  to  provide  some 
means  for  removing  from  office  during  the  term  for  which 
they  were  elected  the  President  and  other  officers  of  the 
Union.  This  object  they  proposed  to  effect  by  a  proceeding 
originated  by  the  Lower  House  before  the  Senate.  The 
inquiry  of  fitness  for  office  involves  political  rather  than 
judicial  considerations.  This  authority  was  therefore  rightly 
vested  in  the  Senate,  and  not,  as  was  originally  proposed,  in 
the  Supreme  Court.  But  even  if  the  cause  of  removal  should 
be  the  actual  commission  of  a  crime,  the  Senate  merely  dis- 

*  See  Hallam'B  Middle  Ages,  iii.  57;  Canst.  Hist.  i.  372;  Sanford's 
Studies  of  the  Great  Rebellion,  121. 

t  CurtiB,  Hist,  of  the  Const,  of  the  United  States,  ii.  260. 
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places  the  offender,  and  leaves  the  law  to  redress  the 
wi'ongs  of  the  law.  I  believe  that  no  Colonial  Constitu- 
tion contains  any  provision  respecting  impeachment. 
It  was  thought  and,  so  far  as  our  present  experience  extends, 
rightly  thought  that  the  existing  criminal  law  and  the  prac- 
tice of  Parliamentary  Government  were  sufficient  security. 
But  at  least  in  some  cas^s  the  power  of  impeachment  seems 
to  be  given,  although  only  by  implication  and  probably  unin- 
tentionally and  certainl}'-  in  such  a  way  as  to  be  of  little 
practical  use.  In  Victoria  for  example  each  House  of  Parlia- 
ment possesses  all  the  powers  and  privileges  that  the  House 
of  Commons  possessed  when  the  Constitution  of  Victoria  was 
granted.  But  as  the  power  of  impeachment  is  included  in 
the  powers  thus  described,  it  seems  that  either  the  Legisla- 
tive Council  or  the  Legislative  Assembly  of  Victoria  may  if 
it  think  fit  prefer  against  any  offender  articles  of  impeach- 
ment in  the  House  of  Lords.  Either  House  too  may  proceed 
without  or  even  against  the  will  of  the  other.  It  is  not 
probable  however  that  the  exercise  of  this  power  will  ever 
give  rise  to  any  difference  between  the  Houses,  or  will 
burthen  the  House  of  Lords  with  many  cases  for  its 
decision. 


CHAPTER-'V. 


THE  DISCRETIONARY  POWERS  OF  THE  CROWN. 

§  1.  We  have  hitherto  considered  the  Constitution  under 
its  purely  legal  aspect.  We  have  seen  both  its  monarchical 
character,  and  the  extent  and  the  nature  of  the  limitations  to 
which  the  power  of  the  King  is  subject.  But  the  precautions 
which  are  thus  taken  that  the  King  shall  not  violate  the 
laws,  although  they  form  a  very  important  part,  are  far  from 
being  the  whole,  of  our  Constitutional  system.  Their  result 
is  merely  a  negative  advantage.  In  every  form  of  govern- 
ment the  secret  of  success  must  always  depend  upon  the- 
exercise  of  those  powers  which  are  entrusted  to  the  pru- 
dence and  the  honour  of  its  rulers.  In  the  difficult  and 
perplexed  ait  of  politics,  as  in  other  arts  of  infinitely  less 
complexity,  the  best  intentions  and  the  most  rigid  abstinence 
from  every  positive  fault  are  insufficient  for  success.  Either 
from  negligence,  or  ignorance,  or  skUful  fraud,  a  country 
may  be  brought  to  the  verge  of  ruin  ;  and  yet  it  may  be  im- 
possible to  point  out  any  act  of  any  individual  upon  which  a 
criminal  prosecution  can  be  justly  grounded.  It  is  there- 
fore, as  Burke*  has  observed,  next  in  order  and  equal  inj 
importance  to  the  legal  limitation  of  the  Royal  functions/ 
that  the  discretionary  powers  which  are  necessarily  vested  in 
the  Monarch,  whether  for  the  execution  of  the  laws  or  for  the 

*  IVoi-ks,  iii.  182. 
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nomination  to  magistracy  and  office  or  for  conducting  the 
affairs  of  peace  and  war  or  for  ordering  the  revenue,  should 
all  be  exercised  upon  public  principles  and  national  grounds. 
"  That  form  of  Government,"  says  the  same  great  philo- 
•sopher,  "which  neither  in  its  direct  institutions  nor  in 
their  immediate  tendency  has  contrived  to  throw  its  affairs 
into  the  most  trustworthy  hands,  but  has  left  its  whole 
executory  system  to  be  disposed  of  agreeably  to  the  uncon- 
trolled pleasure  of  any  one  man  however  excellent  or 
virtuous,  is  a  plan  of  polity  defective  not  only  in  that  mem- 
ber but  consequently  erroneous  in  every  part  of  it." 

No  such  deficiency  can  be  imputed  to  the  Constitution  of 
England.  It  is  indeed  in  this  respect  that  its  practical  excel- 
lence consists.  In  other  countries  the  legal  powers  of  the 
Crown  are  not  less  limited  ;  and  in  other  countries  the  range 
of  the   executive  is  more   curtailed  and  is  more  jealously 

(guarded.  But  nowhere  else  has  the  harmony  between  the 
legislature  and  the  executive  been  so  completely  established. 
Even  in  England  this  result  is  but  of  yesterday.  It  has  been 
attained  only  after  centuries  of  misunderstandings,  of  quan-el- 
lings,  and  of  bloodshed.  One  King  lost  his  life,  another  his 
throne,  a  third  was  more  than  once  on  the  point  of  abdication, 
before  even  an  approximate  solution  of  the  difficulty  was 
obtained.  Even  after  three  generations,  when  Constitutional 
principles  were  comparatively  established,  at  the  very  time 
at  which  Burke  was  expounding  its  doctrines,  the  un- 
yielding adherence  of  George  the  Third  to  his  own  resolu- 
tions convulsed  England  to  the  centre  ;  dismembered  the 
empire  ;  and  neglected  the  auspicious  moment  which  might 
have  saved  half  the  recent  troubles  of  Ireland.  "  TantcB 
■^    molis  erat  Romanam  condere  gentem." 

•        §  2.  The  foundation  on  which  the  doctrines  of  our  modern 
Constitutional  system  rest  is  very  simple.     It  consists  in  the 
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u  extension  to  the  discretionary  powers  of  the  Crown  of  that 
^/&\  rule  of  its  official  expression  which  controls  tlie  exercise  of 
its  legal  powers.     It  supposes  that  in  the  former  as  well  as  in  I 
the  latter  case  the  King  will  act  officially  through,  and  by  I 
the   advice  of,  some  acknowledged   servant   or  counsellor.  | 
This  priociple  has  a  double  application.     The  first  relates  to 
)^he  proceedings  of  the  Royal  advisers ;  the  second  to  their 
^choice.     In  every  act  of  State  the  King  is  guided  by  the 
advice  of  his  counsellors  ;  and  in  their  removal  he  is  guided 
by  the  advice  of  his  Parliament.     Thus,  while  no  confusion  ^ 
arises   between  their  respective    functions,    the    harmony! 
between  the  executive  and  the  legislature  is  complete,  and 
remains   so.      The  vigour  and  the  uniform  action   of  the: 
executive  are  maintained  ;  but  the  direction  of  its  force  is  | 
altered  according  to  the  wishes  of  the  legislature.     It  is  in 
the  means   of  effecting   quickly   perfectly   and  safely  this 
change   that    the    great    utility    of    our    present  praetice 
consists. 

I  have  said  that  this  practice  is  of  very  recent  date.  Its 
principles  however  were  solemnly  affirmed  in  Parliament 
upwards  of  five  hundred  years  ago.  In  the  year  1316,*  after 
considerable  dissension,  an  aiTangement  between  King 
Edward  II.  and  his  discontented  nobles  was  effected.  The 
King  requested  the  Earl  of  Lancaster,  one  of  the  most 
prominent  leaders  of  the  opposition,  to  become  President  of 
his  Council.  The  Earl  after  some  hesitation  accepted  the 
office,  but  upon  terms  which  were  duly  recorded  in  Parlia- 
ment. The  conditions  for  which  the  Earl  stipulated  were 
three.  The  first  was  that  if  the  King  refused  to  follow  the 
advice  tendered  to  him,  the  Earl  "  without  evil  will  challenge 
or  discontent"  should  be  discharged  from  the  Council.  Tlie' 
second  was  that  the  business  of  the  realm  should  not   be 


*  I  Pari.  Hist.  64. 
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performed  without  the  assent  of  the  Council.  The  third 
was  that  if  any  improper  advice  be  given  to  the  King,  the 
offending  counsellor  shall  at  the  next  Parliament  by  the 
advice  of  the  King  and  his  friends  be  removed  from  his 
.office. 

The  arrangement  itself  is  thoroughly  in  accordance  with 
the  general  principles  of  our  Constitutional  law.  The  law 
recognizes  the  necessity  of  surrounding  the  King  with  com- 
petent advisers  and  accoj'dingly  assigns  him  various  coun- 
cils for  various  purposes.  He  has  his  Parliament  as  a 
council  of  legislation.  He  has  his  Learned  Council  forquestions* 
of  law.  He  has  his  Privy  Council  for  matters  of  State.  It 
is  therefore  the  intention  and  spirit  of  the  law  that  even  in 
these  cases  when  it  does  not  absolutely  require  the  King 
to  proceed  upon  advice,  he  should  exercise  his  Royal 
powers  on  full  deliberation  with  suitable  counsellors.  But 
the  High  Court  of  Parliament  is  the  gi'eatest  and  highest  ' 
council  of  advice  and  deliberation  that  attends  the  Crown.  I 
It  is  in  this  court  that  the  King  has,  in  the  words  of  Lord 
Hale,*  "  a  plenitude  of  power  as  well  legislative  as  delibera- 
tive and  executive,  or  power  of  jurisdiction  in  its  full 
comprehension."  It  is  in  this  court  that  the  function  of 
legislation  is  conducted  ;  it  is  to  this  court  that  the  power  of 
ultimate  jurisdiction  belongs;  and  it  is  the  duty  of  this  court 
to  represent  to  the  King  whatever  it  may  see  amiss  in  the 
conduct  of  the  servants  of  the  Crown.  It  brings  to  justice 
by  a  peculiar  process  those  delinquents  with  whom  from 
their  position  or  the  nature  of  their  offences  the  ordinary 
tribunals  cannot  deal  with  the  same  facility  as  with  other 
criminals.  But  this  body  is  not  only  "  an  accuser  of  compe- 
tence to  criminate,  but  a  council  of  wisdom  and  weight  to 
advise."  "f     When  therefore  it  represents  to  the  King  that 

*  Jurisdiction  of  the  House  of  Lords,  9.  t  Burke's  Worls,  iii.  525. 
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the   counsellors   in   attendance  on  the   Royal  person  either 
have  deserved  from  some  particular  cause  to  lose  the  Royal 
confidence  or  are  from  their  general  conduct  or  character  or 
other  circumstances  unworthy  either  at  that  time  or  at  any 
time  to  be  honoured  with  that  confidence,  the  King  graci- 
ously  follows  the  advice  of  his  Parliament,  and  seeks   forj 
some  less  obnoxious  ministers.     "  Thus,"  says  Burke,*  "  all 
the  good  effects  of  popular  election  were  supposed   to  be 
secured  to  us  without  the  mischief  attending  on  perpetual 
intrigue  and  a  distinct  canvass  for  every  particular  office 
throughout  the  body  of  the  people.     This  is  the  most  noble  . 
and  refined  part  of  our  Constitution.     The  people  by  theimT  ' 
representatives  and  grandees  are  intrusted  with  a  delibera- 1 
tive  power  in  making  laws  ;  the  King  with  the  control  of 
his  negative.     The  King  is  entrusted  with  the  deliberative 
choice   and   the   election  to   office  ;    the   people   have   the 
negative  in  a  Pai'liamentary  refusal  to  support." 

§  3.  The  presence  of  both  these  conditions,  the  exercise  of 
the  prerogative  by  the  advice  of  ministers  and  the  enjoy- 
ment by  those  ministers  of  the  confidence  of  Parliament,  is 
essential  to  Constitutional  Government.  The  connexion 
between  these  conditions  is  so  intimate  that  it  is  difficult  to 
treat  them  separately.  Little  argument  is  needed  to  show 
that  the  King  would  be  more  disposed  than  otherwise  he 
might  be  to  listen  to  his  ministers'  advice,  if  he  knew  that 
that  advice  was  in  unison  with  the  general  sentiment  of  Par- 
liament. It  is  not  less  certain  that  Parliament  would  soon 
cease  to  remonstrate,  if  its  representations  produced  a  change 
indeed  of  men  but  no  change  of  measures.  The  proper  con- 
duct of  Parliamentary  Government  implies  that  the  King 
shall  not  retain  any  servants  whom  Parliament  advises  him 

•  Works,  iii.  134. 
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to  dismiss  ;  and  that  he  shall,  while  he  retains  them,  give  to 
his  recognized  servants  his  full  confidence,  and  be  exclusively 
guided  by  their  advice.  Both  these  propositions  have  been 
by  some  of  our  Kings  peremptorily  denied.  Occasionally 
one  of  them  has  been  as  it  were  tacitly  conceded.  It  is  not 
until  the  present  reign  that  both  can  be  said  to  have  been 
fully  established.  When  Parliament  requested  Richai-d  the 
Second  to  remove  cei*tain  courtiers,  he  told  them  that  he 
would  not  change  his  meanest  scullion  to  please  them.  But 
apart  from  the  insolence  of  an  infatuated  youth,  the  control  of 
Parliament  over  the  Royal  advisers  was  very  slight.  Neither 
the  great  Tudor  Queen  nor  her  father  would  have  permitted 
any  interference  with  their  service.  When  Lord  Salisbury 
died,  James  the  First  protested  that  he  would  have  no 
secretary  imposed  upon  him  by  Parliament.*  The  emphatic 
and  reiterated  greetings  of  George  the  Third  to  "  his " 
Chancellor  and  "  his  "  Chancellor  of  the  Exchequer  express 
the  same  feeling. 

But  even  if  a  minister  were  thus  appointed,  it  did 
not  follow  that  he  could  carry  out  the  measures  which 
he  and  his  supporters  desired.  Office  is  proverbially  a 
'softener  of  the  eagerness  of  opposition,  and  in  former  days 
this  influence  was  peculiarly  felt.  If  a  minister  desired  to; 
retain  his  place,  he  must  be  at  least  on  tolerable  terms  with' 
his  Royal  Master.  If  he  wished  to  carry  out  any  public 
object,  he  must  consent  to  such  terms  from  the  Crown  as  he 
could  obtain.  For  in  such  circumstances  official  position 
was  indispensable ;  and  official  position,  if  once  it  were 
lost,  could  not  easily  be  regained.  Thus  all  the  ministei-s  of 
George  the  Second,  Walpole,  and  Granville,  the  two  Pelhams, 
even  the  elder  Pitt  himself,  found  themselves  obliged  in  turn 
to  adopt,  notwithstanding  their  personal  objection,  the  same 

•  Gardiner's  History  of  England,  ii.  GO. 
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policyof  Continental  interference  and  Hanoverian  aggrandise- 
ment. Under  none  of  our  Kings  was  the  personal  authority  of 
the  Monarch  so  low  as  under  the  first  two  Georges,  and  yet  as 
Mr.  Hallam  observes,*  "  it  is  certain  that  the  strong  bent  of 
the  King's  partiality  forced  them  (i.e.  his  measures  of  foreign 
policy)  on  against  the  repugnance  of  most  statesmen  as  well 
as  of  the  great  majority  in  Parliament  and  out  of  it."  It  is  not 
until  the  reign  of  George  the  Third  that  we  hear  of  a 
demand  for  an  entire  change  of  policy  as  a  condition  prece- 
dent to  the  acceptance  of  office ;  and  it  seldom  happened 
that  the  ministry  that  made  such  demands  was  long  lived. 
Mr.  Pitt  himself  was  gradually  drawn  away  from  his  original 
principles  into  a  general  adhesion  to  Prerogative.  Even 
when  his  views  were  decided  on  questions  of  great  political 
importance,  he  was  unable  to  do  all  that  he  wished.  On  the 
great  question  of  Catholic  Emancipation  the  King  was  obdu- 
rate, and  Mr.  Pitt  on  returning  to  office  was  obliged  to 
waive  the  subject.  But  on  matters  of  less  moment  Mr.  Pitt's 
advice  was  not  always  accepted.  He  was  unable  to  place 
Paley  on  the  Episcopal  Bench.  He  desired  the  Primacy  for 
his  former  tutor,  the  Bishop  of  Lincoln  ;  but  although  it  is 
said  that  language  was  used  on  this  occasion  far  stronger 
than  usually  passes  between  a  Sovereign  and  his  minister,-|' 
the  great  ecclesiastical  prize  was  given  to  another.  As  long 
indeed  as  George  the  Third  was  capable  of  business,  eveiy  act 
of  State  and  every  appointment  was  submitted  to  him  for 
his  judgment  and  approval.]:  At  so  late  a  date  as  the 
Regency  vehement  complaints  were  made  in  Parliament  of 
the  "  pestilent  secret  influence"  at  Court, §  and  it  was  openly 
avowed  that  the  Regent  was  surrounded  with  favourites  and 

*   Cmist.  Hiat.  iu.  294. 

t  Earl  Stanhope's  Life  of  Pitt,  iv.  252. 

}  May's  Const.  Hist.  i.  75. 

§  Duke  of  Buckingham's  Memoirs  of  the  Regency,  i.  839. 
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as  it  were  besieged  with  minions  not  one  of  whom  had  any- 
character.  The  prospects  of  Catholic  Emancipation  in  the 
time  of  George  IV.  were  considered  favourable,  when  it 
was  reported  that  the  Regnante  for  the  time  being  was  well 
disposed  towards  the  measure.*  Even  in  the  last  reign  the 
voice  of  the  old  complaint  was  not  altogether  silent ;  and  it 
was  said  that  William  the  Fourth  listened  to  the  suorgrestions 
of  his  Queen  and  her  personal  friends  more  than  to  the 
advice  of  his  responsible  ministera 

§  4.  It  has  been  a  subject  of  no  small  surprise  and  remark 
that  our  modern  system  of  government  is  not  expressed,  and 
seems  incapable  of  being  expressed,  in  a  legal  fonn.     The 

*  jCabinet  is  a  body  unknown  to  the  law.  When  it  was  desired 
tliat  Responsible  Government  as  it  is  called  should  be  intro- 
duced into  the  colonies,  it  was  found  that  the  nearest 
approach  to  a  wn-itten  description  of  it  was  obtained  by  a 

.  very  trifling  change  in  the  Governor's  instnictions.  The 
V!  reason  of  this  strange  fact  is  now  apparent.  Our  present 
^^^^nlitifnl  nyrti^m  ^"nl"  vnth  th*^  rji^^yafinnf^vy  powers  of  tlift 
Crown.  But  where  powers  are  discretionary,  their  exercise 
cannot  by  the  very  terms  be  controlled.  Where  there  is 
legal  obligation,  there  is  no  room  for  discretion.  But  unless 
the  Monarchical  form  of  Government  were  changed,  a  course 
which  neither  now  nor  at  any  previous  time  the  country 
could  be  induced  to  adopt,  a  large  discretion  must  rest  with 
the  Crown.     Thus  since  this  condition  must  be  accepted  as 

'     an  ultimate  fact  in  our  political  system,  and  since  all  direct 

control  is  from  the  very  nature   of   the  case    impossible, 

j  nothing   remains  but    to  provide    such    indirect  influences 

as  may  best  tend   to   secure  the   satisfactory  use  of  that 

discretion, 

*  Duke  of  BuckiBgham's  Memoirs  of  George  IV.  i.  1 48. 
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It  is  perhaps  to  this  portion  of  our  institutions  that  the 
terms  constitutional  or  unconstitutional  are  properly- 
applied.  Nothing  indeed  can  be  more  vague  than  the 
popular  use  of  these  epithets.  It  has  been  said  not  untruly 
that  they  really  imply  nothing  beyond  approval  or  dislike  of 
the  object  which  they  qualify.  Some  eminent  writers  how- 
ever have  attempted  to  describe  their  meaning  with  greater 
precision.  Mr.  Hallam  in  reference  to  the  maintenance  of  a 
standing  army  by  the  Stuart  Kings  expresses  his  doubts 
whether  this  exercise  of  prerogative  amounted  to  a  violation  of 
any  positive  law;  it  was  however,  he  adds,  "  unconstitutional, 
A\jby  which  as  distinguished  from  illegality  Tj  mpan  g  ■nniraM-y  nf 

r^^np^^  irnpnit.nnpp  ^-fudingto  Cudan^'-er  |1i^  Agfal^li'^l^Arllo-WQ  "* 

Mr.  Austin-f-  considers  as  unconstitutional  a  law  or  other  act 
of  a    Monarch  or  Sovereign  number  which  conflicts  with  a 
maxim  which  the  Sovereign  habitually  observes  and  which 
the  bulk  of  the  society  or  the  bulk  of  its  influential  members 
regard  with  feelings  of  approbation.     In  a  more  restricted 
sense  the  same  term  may  be  used^  according  to  the  same  dis-    /^ 
tinguished  juristj  "  to  import  that  the  conduct  in  question      ' 
conflicts  with  constitutional  law"  that  is  with  "the  positive 
morality  or  compound  of  positive  morality  and  positive  law 
which   fixes  the   constitution   or   structure    of    the    given 
supreme  government."     Mr.  Austin  cites  bills  of  attainder 
as  an  example  of  the  former  meaning.     An  instance  which 
seems  to  illustrate  the  latter  meaning  is  the  Act  of  Parlia- 
ment which  gave  to  the  proclamations  of  Henry  VIII.  the 
force  of  law.     Sir  G.  C  Lewis  says  that  "when  certain  prac-i 
tices  or  usages  though  not  legally  binding  on  any  part  of  the  | 
community   have   been   constantly   observed   both  by   the  V  ^ 
governors  and  governed  they  are  properly  styled  constitu-lT 
tional,  and  any  measure  or  practice  contrary  to  them  is  styled 

*  Const.  Hist.  ii.  105.  f  Jurisprudence,  i,  220.  J  lb.  230. 
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unconstitutional."*  But  Mr.  Hallam's  explanation  would 
include  every  Reform  Bill  and  indeed  every  considerable 
amendment  of  the  law;  and  although  bills  of  attainder 
may  be  unjust  or  impolitic  and  are  happily  unusual,  it  is 
but  a  waste  of  words  to  describe  them  with  Mr.  Austin  as 
unconstitutional.  The  term  has  greater  force  when  applied 
to  such  an  Act  as  that  of  Henry  the  Eighth,  but  here  too  the 
proper  epithet  would  seem  to  be  impolitic  or  inexpedient. 
The  unconstitutional  is  included  in  and  is  a  branch  of  the 
inexpedient.  Everything  unconstitutional  is  certainly  inex- 
pedient, but  not  everything  that  is  inexpedient,  even  in 
reference  to  public  law,  is  unconstitutional.  The  word  in 
short  must  be  taken  in  a  different  sense  from  inexpedient  in 
matters  relating  to  the  law  of  political  conditions.  If  it  were 
not  so,  the  term  must  either  include  trifling  matters  to  which 
no  one  would  ever  think  of  applying  it,  or  its  characteristic 
force  must  depend  upon  mere  difference  of  degree. 

/  To  me  the  definition  given  by  Sir  Cornwall  Lewis,  if  not 
quite  exact,  seems  preferable  to  the  others  which  I  have  cited. 
I  venture  to  think  that  the  true  connotation  of  the  term 
refers    to   the   exercise    of    discretionaiy    powers,    whether 

/vested  in  the  Crown  or  in  any  other  body,  or  to  any 
I^Bjrktters  affecting  such  exercise.    Itimplips  some  pn\yorwbu'b, 

p.jsRd  n.crnrdin^y  to  i]m  ^rnnrl  ^nsfnmr  nf  tlin  nnm.fvy  ii.  o  pr.v_ 

^lifiiil'^^  ^^y,  "^^  ''^  •'"  "'^^  ^^  fiiiL^iiii.  n.t.  .■■■<.:,,M  i>f  fhf> 
nfbp^  pnrfci  nf  f.hp  pnliiiptil  t^ysfpip  According  to  this  view 
the  maintenance  of  a  standing  army  might  be  said  to  have 
been  unconstitutional.  It  was  the  exercise  of  a  prerogative 
contrary  to  the  advice  and  wishes  and  in  spite  of  the  remon- 
strances of  Parliament.  The  transaction  of  public  business 
by  tlie  King  personally  or  by  any  other  agency  than  that  of 

*  On  the  Use  and  Abuse  of  Political  Terms,  p.  6. 
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his  ministers  for  the  time  being  is  in  this  sense  unconstitu- 1 
tional.     It  would  be  unconstitutional  if  the  House  of  Lords  • 
were  to  alter  a  Money  Bill,  or  if  lay  peers  were  to  vote 
upon  the  decision  of  an  Appeal,  or  if  the  House  of  Commons 
were  to  vote  money  without  an  application  from  the  Crown, 
or  were  to  include  in  their  Bill  of  Supply  provisions  that 
related  to  a  different  subject.     In  all  these  cases  there  arel 
the  two  elements,  the  legality  of  the  one  course,  and  thej 
expedience  and  usage   of  the  other.      Perhaps  it  may  be> 
said  that  wherever  experience  and  the  proved  utility  of  any 
mode  of  exercising  any  discretionary  power  are  such   as 
to  raise  a  reasonaJjle  expectation  in  the  public  mind  that 
that  power  will  continue  so    to    be    used,  any    deviation 
from  the  customary  method,  which  is  calculated  to  defeat 
this  expectation  and  rests  merely  on  the  ground  of  actual 
ability  so  to  deviate,  is  unconstitutional. 

§  5.  It  may  be  thought  an  imierent  defect  in  our  institu-l  » 
tions  that  so  great  powers  ard  placed  in  the  hands  of  one  I 
person,  and  that  the  successful  working  of  the  whole  politicall 
system  is  dependent  upon  his  willingness  to  use  his  power  i 
without   regard  to  his  own  personal  inclinations.     Such  a  \ 
defect   would    doubtless  exist  if  there  were  no  influences   \ 
calculated  to  direct  and  determine  the  Royal  will.     But  of  \  ^ 
such  influences  our  Constitution  in  its  modern  form  is  full. 
It  deals  with  the  King  as  with  a  man,  possessed  of  free  will, 
and  capable  of  a  reasonable  choice.     It  leaves  him  free  to 

distinguish    bptwepn   right   ^nnd    wvnngr  ;   and  whiU    if  r^a^rc-n 
p|'f>|;^nT.u.g    fhf^it,    lif^    will    rhnnuP    f.hp,    wrOUg.    it    JK-^aTf'fiil    to 

surround  him  with  every  inducement  to  choose  the  rights 
Some  of  these  motives  are  positive,  and  some  are  negativeL 
Some  offer  distinct  inducements  to  the  adoption  of  the  consti- 
tutional course ;  and  others   take  away  the  inducements  to 
abandon  it.  By  their  combined  operation,  that  result  has  been 
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obtained  which,  up  to  the  present  time  at  least,  has  proved  so 
eminently  successful. 

,  The  first  of  these  influences  is  one  which,  unknown  to 
our  old  political  law  and  silently  springing  up  by  slow 
degrees,  has  largely  contributed  to  the  present  aspect  of 

>|the  Constitution.  It  is  the  political  unity  of  the  Cabinet.[ 
Of  the  details  of  this  subject  I  shall  have  occasion  in  a 
subsequent  chapter  to  treat.  At  present  I  have  merely  to 
indicate  the  obvious  restraint  that  such  a  system  places  upon 
the  wishes  of  the  King.  It  might  be  easy  to  get  rid  of  a 
troublesome  servant  or  to  overpower  his  opposition  :  but  it  is 
a  different  matter  when  the  rejection  or  tlie  displacement  of 
one  minister  includes  the  simultaneous  rejection  or  displace- 
ment of  all  his  colleagues.  It  is  a  matter  of  no  small 
difiiculty  to  bring  together  and  to  keep  together  a  sufficient 
number  of  persons  competent,  and  esteemed  by  the  public 
to  be  competent,  to  conduct  the  public  business  of  the! 
Crown.  If  therefore  the  King  were  to  break  up  such  a 
body  which  was  on  the  whole  working  satisfactorily  for  no 
other  reason  than  some  personal  disagreement,  he  would 
incur  a  serious  responsibility.  In  such  circumstances  he 
would  not  easily  find  new  servants  in  whom  Parliament 
would  be  likely  to  repose  confidence.  Thus  George  the 
Fourth  was  often  not  slow  to  express  his  dislike  to  his 
ministers,  and  not  choice  as  to  the  terms  in  which  he  ex- 
pressed that  dislike.  But  as  it  was  at  the  time  observed  * 
"  The  King  is  fonder  of  advising  his  ministers  than  of 
changing  them  ;  for  a  few  hard  words  cost  him  nothing,  but  a 
great  political  change  could  not  be  made  if  at  all  without 
much  moie  trouble  fatigue  and  wony  to  the  King  than  he 
will  like  to  expose  himself"  "  I  do  not  wonder,"  wrote 
Lord  Grenvillef  of  the  same  King  soon  after  his  accession 

*  Buckingham's  Memoirs  of  George  IV.  ii.  395.  t  Ih.  23. 
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"  that  he  feels  hurt  at  Canning's  speech,  such  as  it  is  reported  ; 
but  this  is  not  the  first  occasion,  nor  will  it  be  the  last,  in 
which  the  Sovereign  of  this  country  must  suppress  such 
feelings,  and  bear  with  the  faults  of  those  who  on  the  whole 
taking  all  things  together  can  serve  him  most  usefully."  ... 

I  have  already  pointed  out  some  of  the  expedients  by  ^ 
which  all  causes  of  dispute  in  legislative  matters  between 
the  Crown  and  its  Parliament  are  in  our  modem  political 
system  avoided  or  removed.  The  same  observation  will  to  a 
great  extent  apply  to  the  action  of  the  Parliament  as  a 
council  of  superintendence  in  matters  of  State.  The  prin-( 
cipal  subjects  of  dispute  in  former  days  between  the  Crown' 
and  Parliament,  apart  from  matters  of  revenue,  related  to  the* 
conduct  of  ministers  of  the  Crown  or  to  the  granting  o^ 
supplies  or  to  foreign  policy,  or  to  ecclesiastical  affairs.  On 
each  of  these  subjects  dispute  seems  now  almost  impossible. 
In  our  present  condition  it  is  difficult  to  say  what  questions 
would  have  so  great  a  personal  interest  for  the  King  as  to  in- 
duce him  to  break  the  customs  that  have  now  grown  up,  and  to 
incur  all  the  vexation  and  trouble  of  a  contest  with  discontented 
servants  leading  a  hostile  Parliament.  However  strong  may 
have  been  the  affection  of  former  Kings  for  their  ministers, 
however  deeply  compromised  they  may  have  personally  been 
in  those  ministers'  conduct,  they  have  never  been  able  to 
resist  the  pressure  for  their  removal  or  their  punishment. 
At  the  present  time,  when  ministers  accept  office  with  the 
distinct  understanding  that,  when  they  can  no  longer  main- 
tain friendly  relations  between  the  Crown  and  at  all  events 
the  House  of  Commons,  their  official  connection  with  the 
Crown  must  cease,  no  hardship  is  felt  in  their  dismission ; 
and  no  minister  and  no  King  would  ever  think  of 
engaging  in  a  doubtful  and  hazardous  contest  on  such 
grounds  only.  The  same  improvements  in  the  arrangements  « 
connected  with  the  Royal  revenue  which  have  disabled  the 
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Crown  from  organizing  a  special  Parliamentary  support 
have  also,  in  respect  at  least  of  that  most  fertile  of  all  subjects 
of  dispute,  money  matters,  weakened  the  motives  of  the 
Crown  for  seeking  such  support.  The  mischievous  confusion 
which  the  Hanoverian  connection  caused  has  been  termi- 
nated, and  is  not  likely  to  recur  ;  and  it  has  been  at  all  times 
found  that  the  mere  ties  of  kindred  or  of  affinity  between 
Monarchs  are  insufficient  to  control  national  policy.  The 
only  remaining  subject  that  has  heretofore  led  to  disagree- 
ment is  that  which  relates  to  the  support  or  the  supposed 
support  of  the  national  Church.  But  that  subject  is  rather 
legislative  than  executive,  and  it  is  not  unreasonable  to 
hope  that  the  discussion  which  the  question  has  received,  and 
the  precedent  of  1829,  may  be  regarded  as  having  conclu- 
sively established  the  rule  that  in  ecclesiastical  as  in  tem- 
poral legislation  the  deliberate  advice  of  Parliament  should 
prevail. 

§  6.  Whatever  may  have  been  the  circumstances  which 
led  to  the  gradual  formation  of  Parliamentary  Government, 
the  cause  of  its  continuance  is  clear.  In  practical  politics  as 
in  every  other  art,  the  great  test  of  excellence  is  success. 
But  in  at  least  British  communities  the  success  of  Parliamen- 
tary Government  does  not  admit  of  doubt.  As  Edward  the 
First  found  the  supplies  voted  by  the  representatives  of  his 
burgesses  more  profitable  than  the  tallages  at  which  he 
assessed  their  constituents,  so  experience  has  shown  to  later 
Sovereigns  the  great  advantage  to  their  government  of  our 
modern  system.  Where  in  former  times  the  only  remedy 
for  misgovernment  real  or  supposed  was  a  change  of 
dynasty,  the  evil  is  now  corrected  at  no  greater  cost  than 
that  of  a  ministerial  crisis.  Where  in  former  times  serious 
evils  were  endured  because  the  remedy  was  worse  than  the 
disease,  trivial  inconveniences  now  excite  universal  complaints 
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and  meet  with  speedy  remedy.  Where  formerly  ministers 
clung  to  office  with  the  tenacity  of  despair,  and  rival  states- 
men persecuted  each  other  to  the  death,  the  defeated  Premier 
now  retires  with  the  reasonable  prospect  of  securing  by  care 
and  skill  a  triumphant  return ;  and  both  he  and  his  suc- 
cessors mutually  entertain  no  other  feelings  than  those  to 
which  an  honourable  rivalry  may  give  rise.  Where  formerly 
every  subsidy  was  the  occasion  of  the  bitterest  contention, 
and  was  given  at  last  grudgingly  and  with  mistrust,  the 
House  of  Commons  has  never  since  the  Revolution  refused  to 
the  Crown  the  maintenance  of  a  single  soldier  or  reduced  the 
salary  of  a  single  clerk.  Whatever  sums  the  Crown  has 
asked  for  the  public  service  the  Commons  have,  with  scarcely 
an  exception,  voted  without  deduction,  "  The  people,"  says 
Mr.  May,*  "  may  have  some  gi'ounds  for  complaining  of 
their  stewardship,  but  assuredly  the  Crown  and  its  ministers 
have  none." 

Nor  has  this  beneticial  influence  been  confined  to  the 
mother  country.  It  has  been  felt  in  every  colony  to  which 
the  principle  has  been  applied.  In  these  cases  the  rapidity 
of  the  results  is  not  less  marvellous  than  their  magnitude. 
"  None  but  those  who  have  traced  it,"  Mr.  Merivale  truly 
observes, -f*  "can  realize  the  sudden  spiing  made  by  a  young 
community  under  its  first  release  from  the  old  tie  of  subjec- 
tion, moderate  as  that  tie  really  was.  The  cessation  as  if 
by  magic  of  the  old  irritant  sores  between  colony  and  mother 
country  is  the  first  result — not  only  are  they  at  an  end,  but 
they  seem  to  leave  hardly  any  traces  in  the  public  mind 
behind  them.  Confidence  and  affection  towards  the  '  Home,' 
still  80  fondly  termed  by  the  colonist  as  well  as  the  emigrant, 
seem  to  supersede  at  oftce  distrust  and  hostility.  Loyalty 
which  was  before  the  badge  of  a  class  suspected  by  the  rest  of 

•  Const.  Hist.  i.  470.         f  CoUmi$ation  and  Colonies,  641,  2nd  ed. 
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the  commmunity  becomes  the  common  watchword  of  all  ;  and 
with  some  extravagance  in  the  sentiment  there  arises  no 
small  share  of  its  nobleness  and  devotion.  Communities 
which  but  a  few  years  ago  would  have  wrangled  over  the 
smallest  share  of  public  expenditure  to  which  they  were 
invited  by  the  executive  to  contribute  have  vied  with  each 
other  in  their  subscriptions  to  purposes  of  British  interest  in 
response  to  calls  on  humanity  or  munificence  for  objects  but 
indistinctly  heard  of  at  the  distance  of  half  the  world." 

§  7.  I  may  notice,  although  rather  from  the  misconception 
that  sometimes  attaches  to   the  subject  than  from  its  actual 
difiiculty,  that  peculiar  form  of  Parliamentary  Government 
which  exists  in  the  British   Colonies.     The  powers  of  the 
Crown  extend  to  every  part  of  Her  Majesty's  dominions,  and 
are  exercised  by  Her  Majesty's  servants  under  the  superin- 
tendence of  the   Parliament  of  the  United  Kingdom  and 
with  its  approval.     But  from  the  nature   of  the  case  the 
administration  and  the  superintendence  which  are  suited  to 
the  United  Kingdom  are  insufficient  for  differently  circum- 
stanced and  remote  and  varied  communities.     Accordingly 
Her  Majesty  exercises  her  Royal  functions  in  each  colony  by 
an  officer  specially  appointed  for  the  purpose.     In  the  exercise 
of  the  discretionary  powers  of  the  Crown,  that  officer  is 
instructed  to  guide  his  discretion  on  the  same  principles 
which  regulate  the  discretion   of  the   Crown   in  all  other 
circumstances.     It  is  the  duty  of  the  Governor  to  administer 
the  affairs  of  his  colony  by  the  aid  of  Ministers  who  act 
under  the  superintendence  and  with  the   approval  of  the 
Colonial  Parliament.     His  compliance  with  the  advice   of 
these  Ministers  is  limited  to  matters  of  discretion,  and  he  is 
bound  to  decline   any   proposal   that  is   contrary   to   law. 
Neither  a  Governor  nor  any  other  subject  can  be  freed  from 
the  personal  responsibility  for  his  acts  or  can   be  allowed  to 
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excuse  a  violation  of  the  law  on  the  plea  of  having  followed 
the  counsels   of  evil  advisers.     This  responsibility  of  the 
Governor    is    enforced    by   the    authority    of   the    Home 
Government,    and   if    need   be    by   the    Courts   at    West- 
minster,    So  far  there   is   nothing  peculiar  in  this  office. 
Bat  even  in  matters  of  discretion,  and  this  is  the  distinc- 
tive   feature    of  Colonial    Parliamentary  Government,  the 
Governor  is  not  absolutely  free  to  follow  the  counsels  of 
his   political   advisers.      The   Queen   indeed   may   without! 
reference  to  any  external  considerations  accept  or  reject  tha 
advice  of  her  Ministers.     But   a  Governor   cannot  do  sol        ^ 
He  is  not  even  a  Viceroy.    Much  less  has  he  any  independent       / 
power.     Although  he  is  the  first  subject  in  the  colony  over      ' 
which  he  presides  and  is  entitled  to  all  the  consideration        , 
which  the  great  confidence  reposed  in  him  by  his  Sovereign        ' 
demands,  he  is  in  strict  law  merely  an  agent  of  the  Queen, 
exercising  in  her  name  and  on  her  behalf  under  certain  strict 
instructions  some  of  the  Royal  Prerogatives.     His  authority  | 
is  derived  and  is  strictly  limited.*     He,  like  every  other  i 
agent,  has  from  the  very  nature  of  the  case  a  double  relation, 
one   to  his  principal,  another  to  the  party  with  whom  he 
transacts  the  afiairs  of  his  principal.     But  this  double  relation 
is  not  inconsistent  with  the  practical  operation  of  Parlia- 
mentary Government.     As  long  as  the  Governor  is  able  in 
conformity  with  his  instructions  to  follow  the  advice  of  his 
Ministers,  no  question  can  arise.     If  from  any  cause  whether  '1\ 
originating  in  his  instructions  or  not  he  cease  to  have  con- 
fidence in  his  advisers,  he  is  entitled  to  seek  other  counsel ;   I , 
and   if  he   be   supported   in  this   course   by   the  Colonial  |  i 
Parliament,  the  matter  is  still  free  from  difficulty.     If  how- 
ever the   Colonial  Parliament  refuse   to   support   his   new 
advisers,    the    interference    of    the    Imperial   Government 

♦  See  3  Knapp'8  P.  C  Cotes,  344. 
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becomes  necessary.  If  that  Government  decide  against  the 
Governor's  conduct,  the  controversy  is  at  an  end.  If  it 
support  that  conduct,  the  contest  is  transferred  from  the 
agent  to  the  principal,  from  the  Governor  to  the  Ministry 
and  the  Parliament  of  Great  Britain.  In  no  case  then  is  the 
Governor  personally  responsible  to  the  Colonial  Pai-liament 
for  the  policy  he  pursues.  If  he  agree  with  his  advisers, 
the  praise  or  the  blame,  so  far  as  the  Colony  is  concerned, 
is  theirs  ;  if  he  disagree  with  them,  the  praise  or  the  blame 
rests  with  his  official  superiors. 


CHAPTER    VI. 


THE  CONTROLLING  POWER  OF  PARLIAMENT. 

§  1.  The  transfer  of  the  supreme  control  of  the  Executive 
Administration  from  the  Crown  to  the  House  of  Commons 
forms  what  Lord  Macaulay*  has  called  "  the  great  English 
Revolution  of  the  seventeenth  century."  The  limits  of  that 
century  mark  with  sufficient  precision  the  beginning  and  the 
end  of  this  memorable  contest.  In  the  first  year  of  the 
century  the  Commons  won  their  great  victory  in  the  case  of 
the  monopolies.  At  the  close  of  the  same  century,  the  Revo- 
lution and  the  usages  to  which  it  gave  rise  had  finally  secured 
the  controlling  authority  of  Parliament.  There  had  not 
indeed  been  wanting  at  a  much  earlier  period  traces  of  that 
interference  of  Parliament  which  was  afterwards  matured 
into  our  present  system.  Mr.  Hallamf  points  to  the 
deposition  of  Longchamp,  the  Chancellor  and  Viceroy  of 
Richard  the  First,  by  the  assembled  barons  during  the 
absence  of  the  King  in  the  East,  as  the  earliest  instance  of 
the  responsibility  of  Ministers  to  Parliament.  I  have  already 
mentioned  a  still  more  remarkable  case  in  the  reign  of 
Edward  II.  Whatever  we  may  think  of  the  value  of  these 
precedents,  there  is  no  doubt  that  in  later  times,  especially 
under  the  Lancastrian  Kings,  the  House  of  Commons  inter- 

*  Hist.  ofEng.  i,  193.  t  Middle  Ages,  ii,  322. 
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fered  with  greater  or  less  freedom  in  affairs  of  State. 
Edward  the  Third,  to  ensure  a  heartier  support  and  more 
abundant  subsidies,  was  careful  to  consult  the  Commons 
concerning  matters  of  war  and  peace.  At  the  close  of  his 
long  reign  a  dissension  in  the  Court  seems  to  have  suggested 
to  one  of  the  parties  the  alliance  of  the  Commons  ;  and  the 
Commons,  encouraged  and  directed  by  the  heir  apparent  and 
his  supporters,  ventured  upon  remonstrances  that  touched 
even  the  domestic  relations  of  the  King.  The  fierce  contest 
with  Richard  the  Second  and  the  insecure  throne  of  Henry 
Bolingbroke  tended  to  strengthen  the  power  of  the  Commons. 
But  the  voice  of  constitutional  law  was  silenced  by  civil 
war  ;  and  at  the  close  of  that  war  the  pretensions  of  Parlia- 
ment were  dwarfed  by  the  overshadowing  greatness  of  Tudor 
Royalty. 

r  In  the  time  of  Elizabeth  the  spirit  of  the  Commons 
'  had  revived  ;  and  they  did  not  hesitate  to  tender  their 
advice  to  their  Queen  upon  the  very  points  on  which  she 
was  most  sensitive.  One  of  these  subjects  arose  from  the 
great  religious  movement  which  then  stirred  to  their  inner- 
most depths  the  souls  of  men.  The  other  was  occasioned  by 
the  bitter  memories  of  the  civil  war  and  the  precarious  health 
of  the  childless  Queen.  The  Commons  freely  remonstrated 
on  the  oppressive  rule  of  the  Bishops  and  the  general  admin- 
istration of  the  Church.  With  even  greater  earnestness 
they  pressed  the  Queen  to  make  some  provision  for  the  suc- 
cession to  the  throne.  But  her  ecclesiastical  supremacy 
was  to  Elizabeth  the  most  precious  pearl  of  her  Crown.  In 
its  defence  her  prerogative  was  stretched  to  the  farthest 
limit  that  in  the  course  of  her  long  reign  she  ventured  to 
extend  it,  and  her  personal  energy  was  exerted  to  the  utter- 
most. The  succession  to  the  throne  was  with  her  a  still 
tenderer  subject.  It  was  the  great  mystery  of  her  state- 
craft.     It  was  the  secret  in  the  preservation  of  which  she 
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conceived  her  power  her  dignity  and  even  her  personal 
safety  to  be  involved.*  She  peremptorily  commanded  her 
Parliament  not  to  meddle  with  religious  concerns,  or  with 
affairs  of  State.  She  returned,  with  unexampled  honesty,  a 
subsidy  that  was  voted  in  expectation  of  some  settlement  to 
the  succession.  She  conducted  her  administration  for  five 
years  without  recurring  to  the  aid  of  a  Parliament  that 
favoured  the  Puritans  and  criticised  her  administration. 
But  the  Commons  were  resolute.  It  was  in  their  opinion 
one  of  their  ancient  privileges  and  liberties  to  deliberate  on 
subjects  affecting  the  Commonwealth.  These  privileges  they 
were  not  disposed  to  forego.  They  did  not  indeed  succeed 
during  the  Queen's  reign  in  effecting  either  an  ecclesiastical 
reform  or  a  formal  settlement  of  the  succession.  But  in 
other  matters  of  hardly  less  moment  they  fared  better.  They 
had  frequently  complained  of  various  grievances  in  the  civil 
government  of  the  Queen,  and  especially  of  the  enormous 
abuse  of  monopolies.  The  reception  of  these  complaints 
illustrates  the  progress  of  the  House  towards  the  admission 
of  its  disputed  claims.  In  1571*f*  the  Lord  Keeper  severely 
reprimanded  those  "  audacious  arrogant  and  presumptuous" 
persons  who  had  called  in  question  her  Majesty's  gi-ants  and 
prerogatives,  contrary  to  their  duty  and  place  and  contrary 
to  her  Majesty's  express  admonition,  spending  much  time  in 
meddling  with  matters  neither  pertaining  to  them  nor 
within  the  capacity  of  their  understandings.  In  1 597+  the 
Queen  merely  expressed  the  hope  that  her  dutiful  and  loving 
subjects  would  not  take  away  her  prerogative  "  which  is  the 
chiefest  flower  in  her  garden  and  the  principal  and  head 
pearl  in  her  crown  and  diadem,"  but  would  leave  the  matter 
to  her  disposition  and  the  touchstone  of  the  law.     In  1601  § 

•  Hallam's  Const.  Hist.  i.  210,  251. 
t  1  Parliamentary  History,  766. 
J  lb.  905.  §  lb.  933. 
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it  was  announced  that  the  objectionable  patents  would  be 
revoked,  and  no  others  granted. 

The  strength  which  the  Commons  had  thus  acquired 
encouraged  them  in  their  contests  with  the  Kings  of  the 
House  of  Stuart.  I  need  not  now  detail  the  mode  in 
which  the  contest  was  conducted.  The  force  which  the 
Commons  employed  was  the  same  force  which  in  all 
[preceding  contests  their  foreftxthers  had  used.  The  power 
I  of  the  purse  was  the  gi-eat  ally  of  English  liberty.  By 
the  dexterous  use  of  this  power  the  Parliament  had  from 
the  death  of  Elizabeth  to  the  eve  of  the  civil  war  made 
continual  encroachments  on  the  province  of  the  Crown. 
Nor  were  the  lessons  of  the  Long  Parliament,  and  the 
authority  which  it  exercised,  soon  forgotten.  The  Cavaliers 
who  hated  the  Puritan  name  followed  the  Puritan  policy. 
Charles  the  Second,  more  extravagant  than  his  predecessors, 
.wanted  money  more  constantly  and  more  urgently  than 
even  they  had  done.  Parliament  alone  could  lawfully  grant 
'him  money.  "  They  could  not,"  says  Lord  Macaulay,*  "  be 
prevented  from  putting  their  own  price  on  their  grants. 
The  price  which  they  put  on  their  grants  was  this  :  that  they 
should  be  allowed  to  interfere  with  every  one  of  the  King's 
prerogatives  ;  to  wring  from  him  his  consent  to  laws  which 
he  disliked  ;  to  break  up  cabinets ;  to  dictate  the  course  of 
foreign  policy ;  and  even  to  direct  the  administration  of 
war." 

The  very  nature  of  the  Revolutionary  Government,  and 
the  precarious  tenure  of  the  Crown,  tended  to  strengthen 
the  authority  of  Parliament.  At  the  same  time  the  special 
circumstances  of  the  case  exercised  a  similar  influence.  The 
great  supporters  of  the  Crown,  the  men  of  divine  right  and 
indefeasible  prerogative,  were  in  opposition ;    and  in  their 

•  Hittory  of  England,  i.  193. 
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eagerness  to  embarrass  the  King,  they  forgot  their  boasted 
loyalty  and  their  devotion  to  the  Crown.  Thus  while  one  of 
the  great  parties  supported  on  principle  the  pretensions  of 
Parliament,  the  other  of  those  parties  with  all  a  convert's 
zeal  pressed  these  pretensions  to  the  utmost  against  a  King 
whom  they  disliked.  In  addition  to  these  circumstances  the 
want  of  success  which  marked  the  greater  part  of  William's 
reign,  and  the  treachery  and  incapacity  of  his  servants 
which  marred  his  administration,  gave  but  too  good  cause 
for  the  interference  of  Parliament.  To  William  such  inter- 
ferences were  often  very  acceptable.  They  strengthened  his 
hands  for  the  necessary  reforms.  At  the  close  of  his  reign 
the  right  of  inquiry  by  either  House  into  every  part  of  the 
Executive  Government,  and  the  right  of  criticism  and  advice 
consequent  upon  such  inquiry,  were  firmly  established. 
Ten  years  after  the  death  of  William  two  incidents  occurred, 
which  show  both  the  consistency  which  the  principles  of  our 
present  constitutional  system  were  beginning  to  assume  and 
the  obligation  which  they  owe  to  the  malcontent  friends  of 
prerogative.  In  1711  in  a  debate  in  the  House  of  Lords,* 
the  Earl  of  Rochester  the  chief  of  the  Tories  loudly  pro- 
tested against  the  practice  of  attributing  to  the  Queen  the 
responsibility  of  public  affairs  ;  and  insisted  that  "  according 
to  the  fundamental  constitution  of  this  kingdom  ministers 
are  accountable  for  all."  In  the  same  year  the  Earl  of  Not- 
tingham,-!*  another  leader  of  the  same  party,  proposed  an 
amendment  upon  the  Address,  expressive  of  views  very  unac- 
ceptable to  the  Queen  respecting  the  terms  on  which  the  War 
of  the  Succession  might  be  concluded.  In  opposition  to  this 
amendment  some  "  officious  courtiers"  urged  that  peace  and 
war  belonged  as  prerogatives  to  the  Crown  ;  and  that  it  was 
therefore  not  proper  to  offer  advice  on  these  subjects  until  it 

*  6  Pari.  Hist.  972.  t  6  Pari.  Hi»t.  1038. 
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was  asked.  This  view  was  rejected  with  indignation  ;  and 
it  was  asserted  that  no  prerogative  could  be  above  ad\dce, 
and  that  such  advice  was  not  only  constantly  given  but 
was  in  fact  the  very  end  specified  in  the  writ  by  which 
Pai'liament  was  summoned. 

^2.  "  1  have  always  understood,"  said  Mr.  Burke  in  the 
House  of  Commons,  "  that  a  superintendence  over  the  doc- 
trines as  well  as  the  proceedings  of  the  courts  of  justice,  was 
a  principal  object  of  the  Constitution  of  this  House  ;  that 
you  were  to  watch  at  once  over  the  lawyer  and  the  law  ; 
that  there  should  be  an  orthodox  faith,  as  well  as  proper 
works  ;  and  T  have  always  looked  with  a  degree  of  reve- 
rence and  admiration  on  this  mode  of  superintendence.  For 
being  totally  disengaged  from  the  detail  of  juridical  practice, 
we  come,  something  perhaps  the  better  qualified,  and  certainly 
much  the  better  disposed,  to  assert  the  genuine  principle  of  the 
laws  ;  in  which  we  can,  as  a  body,  have  no  other  than  an 
enlarged  and  public  interest.  We  have  no  common  cause  of 
a  professional  attachment  or  professional  emulations  to  bias 
our  minds ;  we  have  no  foregone  opinions,  which  from 
obstinacy  and  false  point  of  honour  we  think  ourselves  at  all 
events  obliged  to  support — so  that  with  our  own  minds  per- 
fectly disengaged  from  the  exercise,  we  may  superintend  the 
execution  of  the  national  justice  ;  which  from  this  circum- 
stance is  better  secured  to  the  people  than  in  any  other 
country  under  heaven  it  can  be.  As  our  situation  puts  us  in  a 
proper  condition,  our  power  enables  us  to  execute  this  trust. 
We  may,  when  we  see  cause  of  complaint,  administer  a 
remedy  ;  it  is  in  our  choice  by  an  Address  to  remove  an 
improper  judge  ;  by  impeachment  before  the  Peers  to  pursue 
to  destruction  a  corrupt  judge ;  or  by  bill  to  assert,  to 
explain,  to  enforce,  or  to  reform  the  law,  just  as  the  occasion 
and  necessity   of  the  case   shall  guide  us.     We  stand  in  a 
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situation  very  honourable  to  ourselves  and  very  useful  to 
our  country,  if  we  do  not  abuse  or  abandon  the  trust  that  is 
placed  in  us."  * 

Of  the  two  former  kinds  of  control  mentioned  in 
this  passage  the  examples  in  modern  times  at  least  are  very 
rare.  Instances  are  indeed  recorded  in  our  earlier  history  of 
severe  punishments  inflicted  upon  judges  for  various  forms 
of  misconduct.  But  such  a  duty,  when  its  perfoi'mance  is 
unhappily  required,  belongs  exclusively  to  Parliament. 
Judges  differ  in  one  remarkable  respect  from  other  function- 
aries. No  judge  is  liable  to  any  proceedings  civil  or  criminal  i 
,  before  any  Qrjiijmry  tribunal  for  any  act  or  omission  in  thai 
^  execution  of  his  judicial  office.     Except  in  two  remarkable 

instances,  the  refusal  of  a  writ  of  Hah£a&,Morpiis  and  ^^ 
i>  the  refusal  of  a  Bill  of  Exception,  or  a  false  statement  in  " 
^  support  of  such  refusal,-|-  no  judge,|  even  though  a  wilful 
an3  corrupt  design  be  distinctly  alleged,  can  be  drawn- 
into  question  before  any  other  judge  for  his  official  conduct. 
The  only  remedy  therefore  against  a  delinquent  judge  is  by 
imyjeachment.  It  was  for  misconduct  in  his  office  as  Chan- 
cellor that  in  the  case  of  Lord  Bacon  this  long  disused 
remedy  was  revived.  The  evil  days  of  James  the  Second 
gave  rise  to  several  proceedings  of  this  kind.  But  since  the 
Revolution  only  one  impeachment  of  a  judicial  functionary 
has  taken  place.  In  the  reign  of  George  the  First  Lord 
Chancellor  Macclesfield  was  convicted  of  the  sale  of  offices 
and  other  misconduct  in  his  court ;  and  was  heavily  fined. 
So  satisfactory  has  the  general  administration  of  justice 
become  that  during  the  same  period  Parliament  has  never 
found  it  necessary  to  exercise  even  the  milder  power  that  it 
possesses,  the  power  of  addressing  the  Crown  to  remove  an 

•  Worlts,  vi.  137.  t  3  Stephen's  Covimentaries,  615. 

t  12  Report,  25. 
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unfit  judge.  Complaints  have  sometimes  been  made  ;  and  in 
two  or  three  instances  learned  judges  have  prevented  further 
proceedings  by  a  timely  resignation.  Even  in  the  case  of  the 
Colonial  Bench,  where  the  power  of  amotion  is  greater  than 
in  the  United  Kingdom,  no  instance  of  an  amotion 
under  the  Acts  which  regulate  this  power*  occurred 
until  1829."!'  The  same  gentleman  who  in  that  year 
raised  in  Canada  a  question  upon  these  Acts  followed 
with  curious  precision  the  precedent  of  his  own  case  sixteen 
years  afterwards  in  Australia.  :|:  There  was  a  case  in  1847§ 
where  the  amotion  of  a  judge  in  Tasmania  was  upheld;  and 
another  where  the  amotion  of  a  judge  at  the  Cape  of  Good 
Hope  was  set  aside  as  fiivolous.||  But  there  has  rarely  been 
so  large  a  body  of  men  whose  conduct  during  so  long  a 
period  of  time  has  been  so  free  from  blame  as  the  judges  of 
the  British  Crown. 

The  third  mode  in  which  Parliament  exercises  a  control 
over  judicial  proceedings  is  by  the  exercise  of  its  legislative 
functions.  So  far  as  this  action  of  Parliament  relates  to  an 
avowed  alteration  of  the  law  it  requires  no  special  notice.  But 
the  Legislature  has  occasionally  aimed  at  something  more;  and 
has  taken  upon  itself  the  duty  not  of  enacting  what  the  law 
shall  be,  but  of  declaring  what  it  is.  A  curious  example  is 
found  in  the  famous  Statute  of  Treasons,^  which  after  defining 
a  variety  of  treasons  provides  that  if  any  other  case  of  sup- 
posed treason  should  aiise  the  justices  shall  not  proceed  to 
judgment  "  until  the  cause  be  showed  and  declared  before 
the  King  and  his  Parhament  whether  it  ought  to  be  judged 
treason  or  other  felony."  This  provision  however  related  to  the 

*  22  Geo.  m.  c.  75,  and  54  Geo.  UI.  c.  61 . 

t  Per  Lord  Lyndhurst,  Willis  v.  Gipp$,  5  Moore,  P.  C.  C.  388. 

J  76.  379. 

§  Montague  v.  Governor  of  V.  D.  Land,  6  Moore,  489. 

Ij  Cloete  V,  The  Queen,  8  Moore.  IF  25  Ed.  III.  St.  5,  ch.  2. 
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judicial  character  of  the  High  Court  of  Parliament  as  it  was  at 
that  time  understood.  A  later  and  perhaps  a  more  pertinent 
example  is  the  case  of  Mr.  Fox's  Libel  Act.*  That  measure  had  / 

twenty  years  before  it  became  law  been  introduced  by  Mr. 
Dowdeswell  in  the  usual  form  of  express  enactment,  but  was 
lost  because  Lord  Chatham  insisted  that  its  form  should  be 
declaratory .-f-  Lord  Campbell  expresses  his  satisfaction  that 
this  Act  was  passed  in  a  declaratory  form.  But  whatever  may 
be  the  political  merits  of  that  measure,  it  is  too  much  to  say 
that  the  uninterrupted  course  of  judicial  decisions  for  half 
a  century  did  not  amount  to  law.  If  Lord  Mansfield's  judg- 
ments were  wrong,  they  could  have  been  reversed.  But  Mr. 
Fox  and  his  supporters,  while  they  acquiesced  in  these  deci- 
sions, not  only  altered  the  law  but  did  so  in  such  a  manner 
as  to  intimate  that  these  decisions  had  been  erroneous. 
Declaratory  enactments  are  proper  when  the  object  is  to  give" 
a  new  promulgation  of  the  Common  Law  or  to  explain  any 
doubts  as  to  the  intention  of  the  Legislature  in  any  previous 
statute.  But  so  far  as  past  transactions  are  concerned,  a^ 
declaratory  act  can  have  no  practical  importance.  It  does 
not  unmake  the  law  which  the  judges  pronounced  ;  and 
its  retrospective  operation  amounts  merely  to  an  expression 
of  unauthoritative  opinion.  M 

§  3.  In  the  struggle  in  which  James  the  Second  sought 
to  recover  his  lost  Crown,  the  City  of  Londonderry  became 
a  position  of  considerable  military  importance.  Its  charge 
had  been  entrusted  to  Colonel  Lundy.  Upon  the  approach 
of  the  French  and  Irish  forces,  the  Governor  showed  such 
incapacity,  if  it  were  not  treachery,  that  the  besieged  citizens 
were  forced  to  depose  him,  and  by  their  unaided  efforts  to 
defend   their   walls.       The   House   of  Commons    in    1689 

*  32  Geo.  III.  c.  60.  t  Masaey's  History  of  England,  ii.  130. 
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appointed  a  Committee  of  Inquiry  into  the  miscarriages  of 
the  Irish  War,  and  especially  the  delay  in  the  relief  of 
Londonderry,  Their  investigation  resulted  in  a  request  to 
the  King  that  Colonel  Lundy  should  be  sent  to  England  to 
be  tried  for  the  treason  with  which  he  was  charged.  Mr. 
Hallam  observes*  that  this  is  the  earliest  precedent  in  the 
journals  of  the  House  of  Commons  for  so  specific  an  inquiry*. 
v/  into  the  conduct  of  a  public  officer,  especially  one  in  military 
command.  Since  that  time  however  the  right  has  been 
repeatedly  exercised.  The  power  to  compel  the  attendance 
of  witnesses  and  the  production  of  records  and  other  docu- 
ments is  incidental  to  this  right  of  inquiiy,  and  is  enforced 
by  the  aid  of  Parliamentary  Privilege.  But  besides  this 
power  of  inquiry  it  is  the  right  and  the  duty  of  the  Houses 
of  Parliament  to  advise  the  King  upon  the  exercise  of  every 
branch  of  his  prerogative.  Concerning  the  declaration  of 
war  or  the  conclusion  of  peace,-f-  concerning  the  appointment 
the  retention  or  the  dismission  of  servants  of  the  Crown, 
concerning  the  conduct  of  such  servants  in  the  discharge  of 
their  official  duties,  concerning  the  dissolution  of  Parliament, 
concerning  the  bestowal  of  marks  of  Royal  favour,  concerning 
all  matters  relating  to  revenue  and  to  the  expenditure  of 
revenue,  concerning  all  matters  relating  to  trade,  in  a  word 
concerning  every  subject  of  public  interest,  the  House  of 
Commons  from  time  to  time  as  occasion  may  require  tenders 
its  advice  to  the  Crown,  and  seldom  fails  to  obtain  a  gracious 
allowance. 

It  was  during  the  great  Parliamentaiy  contest  of  1784<,  to 
which  I  shall  presently  more  fully  refer,  and  which  gave  rise 
to  discussions  upon  many  points  of  Constitutional  Law, 
that  this  superintending  power  of  either  House  of  Par- 
liament was  for  the  last  time  seriously  disputed.     By  an  Act 

•   Canst.  Hist.  iii.  ]  42.  t  2  Hatsell,  308. 
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of  Parliament  the  Directors  of  the  East  Indian  Company- 
were  restrained  from   the  acceptance  of  bills  drawn  from 
India  beyond  a  certain  amount,  without  the  consent  of  the 
Commissioners  of  the  Treasury.     It  was  found  that  bills  to 
the  amount  of  two  and   a  half  millions  sterling  had  been 
drawn  upon  the  Compan}'^  by  their  servants,  and  that  it  was 
expected  that  other  bills  to  the  amount  of  upwards  of  two 
millions  would  soon  arrive.*     At  the  same  time  the  affairs  of 
the  Company  were  notoriously  unsatisfactory.     Accordingly 
the  House  of  Commons    resolved   that  the   Lords  of  the  I 
Treasury  ought  not  to  give  their  consent  to  the  acceptance 
of  any  bills  drawn  from  India  until  the  House  should  be 
satisfied  that  sufficient  means  could  be  provided  for  their 
payment,  or  until  the  House  should  otherwise  direct.     The 
Lords,  who  were   prepared   to  support   the  Crown   in   the 
struggle  which  was  then  raging,  took  the  occasion  of  this 
resolution  to  assail  the  proceedings  of  the  Commons.     They 
accordingly    passed     a    resolution    denouncing    as    uncon- 
stitutional "  an  attempt  of  any  branch  of  the  Legislature  to 
suspend  the  execution  of  law  by  separately  assuming  to 
itself  the  direction  of  a  discretionary  power  which  by  Act  of 
Parliament  is  vested  in  any  body  of  men  to  be  exercised  as 
they   shall   think    expedient."       The    House    of  Commons 
appointed  a  committee  to  search  the  journals  for  precedents. 
This  committee  reported  that  there  were  precedents  from  the 
time  of  Charles  the  First  and  earned  on  to  that  day,  by 
which  it  appeared  that  the  House  interfered  by  an  authori- 
tative advice  and  admonition  upon  every  act  of  Executive 
Government  without  exception.     The  Commons  accordingly 
passed  several  resolutions,  denying  that  they  had  assumed 
any  right  to  suspend  the  execution  of  law,  and  asserting  that 
"  it  is  constitutional  and  agreeable  to  usage  for  the  House  of 

•  24  Pari.  Hut.  267. 
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Commons  to  declare  their  sense  and  opinions  respecting  the 
exercise  of  every  discretionary  power  which  whether  by  Act 
of  Parliament  or  otherwise  is  vested  in  any  body  of  men 
whatever  for  the  public  service." 

In  this  case  it  was  not  contended  that  the  vote  of  the 
House  of  Commons  had  any  binding  force.  The  supporters 
of  that  vote  declared  that  it  amounted,  and  was  designed  to 
amount,  to  nothing  beyond  advice.*  They  insisted  that  the 
House  had  never  attempted  to  assume  a  right  to  suspend  the 
execution  of  law  or  the  exercise  of  discretionaiy  powers  ;  but 
that  it  did  claim  a  right  to  pass  monitory  resolutions  on  the 
exercise  of  such  powers.  If  the  persons  who  had  the  legal 
power  did  not  accept  the  advice  or  the  warnings  of  the 
resolution,  their  acts  would  still  be  valid  in  law,  whatever 
might  be  the  consequence  to  the  public,  or  however  such 
persons  might  be  amenable  for  their  conduct  to  the  censure 
of  the  House.  The  real  foundation,  as  Mr.  Fox  truly 
observed,-!*  for  any  such  interference  of  the  Commons  is  the 
deference  with  which  their  opinion  is  received. 

There  can  indeed  be  no  doubt  that  that  Supreme  Council, 
which  advises  in  every  matter  of  State  the  Crown  itself,  may 
well  criticise  the  conduct  or  direct  the  discretion  of  any  ser- 
vants of  the  Crown  or  of  any  public  board.  A  remarkable 
instance  of  the  expression  of  Parliamentary  opinion  as  to  the 
duties  of  officers,  and  of  the  respect  which  is  paid  to  such  an 
expression,  is  found  in  the  circumstances  connected  with  the 
commencement  of  the  final  illness  of  George  the  Third.  On 
a  resolution  of  both  Houses  the  Chancellor  did  not  hesitate 
to  affix  the  Great  Seal  without  the  express  command  of  His 
Majesty  to  Commissions  for  the  formal  opening  of  Parlia- 
ment and  for  assenting  to  the  Regency  Bill.  On  the  same 
occasion  Lord  Grenville,  as  I  have  already  had  occasion  to 

•  24  Pari  Uist.  552.  ^  t  ^6-  567. 
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observe,  considered  it  his  duty  to  refuse  to  issue  any  money 
upon  the  only  authority  that  could  in  the  circumstances  be 
obtained,  a  Treasury  Warrant.  He  intimated  however  his 
readiness  to  act,  and  ultimately  did  act,  upon  a  resolution 
of  the  two  Houses.  Such  a  resolution  would  not  afford  a 
defence  against  any  proceedings  for  any  dereliction  of  duty 
or  its  consequences  ;  but  it  amounts  to  a  pledge  by  Parlia- 
/  ment  to  secure,  by  recommending  to  the  Crown  a  Bill  of 
Indemnity,  the  officer  who  obeys  its  instructions. 

§  4).  Although  in  matters  of  State  Parliament  possesses  so 
unlimited  a  power  of  criticism,  it  has  not  the  smallest  share 
of  direct  authority.  It  may  censure  and  complain  of  any 
proceeding  in  which  the  Prerogative  has  been  improperly 
exercised.  It  may  remonstrate  against  any  anticipated  act 
of  the  Crown.  It  may  recommend  the  adoption  of  any  line 
of  policy.  It  may  express  its  opinion  that  any  officer  or  any 
public  body  to  whom  any  discretionary  power  is  entrusted 
by  law  should  exercise  that  power  in  a  particular  manner. 
But  these  powers  are  merely  acts  of  admonition.  The  legal  i 
I  responsibility  of  the  action  stUl  remains  with  the  person  in 
whom  the  discretion  is  vested.  It  is  the  duty  of  Parliament  to  | 
"^advise  but  not  to  command  the  Crown.  It  cannot  there- 
fore of  itself  issue  orders  even  to  the  doorkeepers  of  any 
public  departments.  It  has  not  the  appointment  of  its  own 
officers.*  The  Clerk  of  the  Parliaments,  the  Gentleman 
Usher  of  the  Black  Rod,  the  Sergeant-at-Arms,  the  Under 
Clerk  of  the  Parliaments  to  attend  the  Commons,  and  their 
respective  subordinates,  all  hold  their  offices  from  the  Crown. 
They  are  the  servants  of  the  King,  whom  he  directs  to 
attend  upon  his  Peers  and  his  faithful  Commons.  The 
functions  of  Parliament,  so  far  as  they  relate  to  the  Execu- 

•  May'8  Pari.  Practice,  20G. 
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tive  Government,  are  critical  not  administrative.  Its  influence 
is  altogether  indirect.  Parliament  freely  tenders  its  opinion 
and  advice  respecting  every  part  of  administration,  but  it 
does  not  dictate  to  the  King  the  precise  manner  in 
which  his  prerogative  shall  be  employed.  It  does  not 
even  presume  to  indicate  the  successor  to  a  Minister 
whose  removal  it  recommends.  The  utmost  that  in  such 
circumstances  it  has  ventured  to  do  is  to  ask,  as  it  did 
in  1784  and  again  in  1812,  for  the  formation  of  a  Ministry  on 
a  comprehensive  basis ;  or  by  some  similar  expression  to 
intimate  its  desire  for  the  success  of  some  political  negotia- 
tion then  either  expected  or  known  to  be  pending. 

On  several  occasions  in  our  history  Parliameat  sought 
to  establish  a  direct  control  over  the  Executive.  Like 
many  other  assemblies  in  similar  circumstances*  it  has 
claimed  and  sometimes  exercised  the  power  of  nominating 
by  its  express  vote  the  principal  officers  of  the  Crown. 
In  the  Great  Charter  of  John,  provision  is  made  for 
the  election  by  the  Barons  of  twenty-five  persons  from 
their  own  number  who  were  to  watch  over  the  faithful 
execution  of  the  Charter  ;  and,  if  need  were,  to  enforce  it  by 
seizure  of  the  King's  lands  and  castles.  On  several  occasions 
in  the  reigns  of  Henry  the  Third  and  of  Edward  the  Second 
and  of  Richard  the  Second,  the  Parliament  interfered  with 
the  nomination  of  the  King's  Council  and  the  great  officera 
of  State.  In  1642  one  of  the  demands  of  Parliament  was 
that  all  appointments  to  the  Privy  Council  should  be  made 
with  the  consent  of  both  Houses ;  and  that  all  matters  of 
State  should  be  decided  by  a  majority  of  this  Council.  In 
no  instance  has  this  direct  action  of  the  Legislative  Chambers 
been  successful.  The  selections  were  ill-judged,  and  the 
conduct  of  the  officers  was  unsatisfactory.  But  in  this  case,  as 

*  See  Guizot,  Hist.  Civil,  in  Europe,  i.  108. 
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in  many  other  cases  in  politics,  the  object  which  the  obvious  [ 
and  direct  method  failed  to    secure  has  been  attained  byi 
indirect  means.     The  propositions,  of  which  to  the  Royalists 
of  164!2  the  acceptance  seemed  a  worse  evil  than  civil  war, 
sought  only  to  enact  as  positive  law  that  whicli  without  any 
such  law  is  now  our  ordinary  practice.     Every  department  1 
of  the  State  is  directed  by  the  confidential  servants  of  the  : 
Crown  ;  but  it  is  the  duty  of  these  servants  to  keep  their 
policy  and  their  conduct   in  general   conformity   with  the 
views  of  Parliament.       "  If,"  says  Lord  Macaulay,*    "  the  | 
Parliamentary    majority   is   dissatisfied   with    the    way    in 
which  patronage   is  distributed  with    the    way   in    which 
the  prerogative  of  mercy  is  used  with  the  conduct  of  foreign 
affairs  with  the  conduct  of  a  war,  the  remedy  is  simple.     It 
is  not  necessary  that  the  Commons  should  take  on  themselves 
the  business  of  administration  ;  that  they  should  request  the 
Crown  to  make  this  man  a  bishop  and  that  man  a  judge  ;  to 
pardon  one  criminal  and  to  execute  another  ;  to  negotiate  a 
treaty  on  a  particular  basis,  or  to  send  an  expedition  to  a  par- 
ticular place.     They  have  merely  to  declare  that  they  have  { 
ceased  to  trust  the  Ministry  and  to  ask  for  a  Ministry  that ! 
they  can  trust." 

§  5.  The  advice  which  Parliament  tenders  to  the  King 
regarding  the  conduct  of  his  Ministers  or  his  retention  of 
their  services  is  not  always  hostile.  There  are  occasions  on 
which  either  House  has  thought  it  expedient  to  assure  the^ 
King  of  its  approval  of  the  measures  that  he  has  been 
advised  to  adopt,  or  of  its  unabated  confidence  in  his  present 
counsellors.  Such  occasions  are  however  of  comparatively 
rare  occurrence.  The  confidence  of  Parliament  is  usually 
rather  inferred  from  its  conduct  than  expressed   by  open 

*  Ilist.  of  Eiif).  iv.  436. 
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declarations.  Parliament,  as  long  as  a  Ministry  possesses 
its  confidence,  will  give  a  general  support  to  the  Executive 
Government,  and  will  receive  favourably  the  legislative 
measures  which  the  Ministry  proposes  for  its  consideration. 
It  will  reject  every  motion  that  is  calculated  to  reflect  upon 
the  Ministry,  and  every  bill  which  tends  to  embarrass  it. 
In  such  circumstances  it  is  unnecessary  to  ask  for  any 
special  expression  of  confidence  ;  and  it  is  seldom  expedient* 
that  the  Legislature  should  select  some  particular  branch  of 
the  public  policy  of  the  Government,  and  to  the  exclusion  of 
all  the  other  branches  mark  that  single  portion  with  its 
approbation. 

Although  the  confidence  of  Parliament  is  better  shown 
by  its  acts  than  by  its  words,  there  have  been  instances 
in  which  it  has  expressed  a  favourable  opinion  either 
of  the  Administration  generally  or  of  some  particular 
part  of  its  policy.  The  cases  in  which  such  votes  have  been 
passed  are  where  a  hostile  motion  has  been  made  in  one 
House  and  is  in  that  House  met  not  by  a  dii-ect  negative 
but  by  an  expression  of  positive  approval ;  or  where 
a  hostile  vote  has  been  passed  by  one  House  and 
an  appeal  as  it  were  is  made  from  that  vote  to  the 
other  House  ;  or  where  some  circumstances  unconnected 
with  their  executive  policy,  as  for  example  the  rejection  of 
an  important  bill,  is  likely  to  lead  to  the  resignation  of 
Ministers.  The  most  remarkable  example  of  a  motion  of 
condemnation  turned  into  a  triumph  occurred  inCTS^  A 
motion  was  made  in  the  House  of  Commons  severely 
censuring  Mr.  Canning's  foreign  policy  in  reference  to  the 
affairs  of  Spain.  For  this  censure  the  friends  of  the 
Ministry  proposed  to  substitute  a  highly  laudatory  address  ; 
and  the  amendment  was  carried  by  an  immense  majority. 

•  See  Sir  Robert  Peel's  Speeches,  iii.  605. 
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The  occasion  however  on  which  votes  of  confidence  are 
usually  asked  from  one  House  is  to  neutralize  the  effect  of 
hostile  proceedings  in  the  other  House.  In^TTS^the  House  ' 
of  Lords  came  to  the  support  of  the  King  and  Mr.  Pitt  in 
the  unequal  contest  which  the  latter  was  waging  against  a 
hostile  House  of  Commons.  The  form  of  this  vote 
was  rather  that  of  confidence  in  the  King  than  in  his 
Ministers.  It  declared  His  Majesty's  undoubted  right  to 
appoint  his  own  Ministers,  and  expressed  the  full  confidence 
of  the  Lords  in  His  Majesty's  wisdom  in  exercising  the 
prerogative.  I  do  not  recollect  any  other  instance  in  which 
the  Lords  have  expressed  themselves  in  a  similar  manner. 
But  there  are  several  cases  in  which,  after  the  Lords  had , 
disapproved  of  some  part  of  the  policy  of  the  Government, 
the  House  of  Commons  adopted  votes  expressive  of  its  con- 
fidence in  Ministers.  In  such  circumstances  indeed  a 
counter-vote  in  the  Commons  must  be  obtained,  if  the 
Ministry  desire  to  remain  in  office.  But  the  principles  which 
govern  this  case  and  the  precedents  by  which  they  are  con- 
firmed require  separate  discussion. 

Connected  with  this  subject,  and  yet  I  think  dis- 
tinguishable fi'om  it,  are  the  votes  of  confidence  ptissed 
by  the  House  of  Commons  in  Lord  Grey's  Ministry  when 
the  second  Reform  Bill  was  lost  in  the  House  of  Lords ; 
and  again  when  the  passing  of  the  third  Bill  was 
endangered.  On  those  occasions  the  House  of  Lords  did 
not  find  fault  with  His  Majesty's  servants  or  any  part 
of  their  conduct.  They  merely  refused  to  consent  to  a 
certain  legislative  measure,  or  at  least  to  consent  to  it  in  the 
form  in  which  it  was  submitted  to  them.  Such  however 
was  at  that  time  the  state  of  public  feeling  that  the  Ministry 
declined  the  responsibility  of  continuing  to  administer 
public  affairs.  The  House  of  Commons,  which  entirely 
sympathized    with     the     Ministerial     project,     sought    to 
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strengthen  Earl  Grey's  hands  and  prevent  the  formation  of 
an  Anti-Reform  Ministry.  It  adopted  vigorous  resolutions 
expressive  of  its  regret  at  the  change  in  His  Majesty's 
Councils  and  its  unaltered  confidence  in  his  late  advisers. 
The  Ministry  accordingly  on  the  first  occasion  remained 
firm  ;  and  on  the  second  after  their  resignations  had  been 
accepted  were  recalled. 


§  6.  Since  Parliament  thus  acts  as  a  council  of  advice 
to  the  Crown  on  all  questions  of  general  policy,  and  since  the 
adoption  of  its  advice  is  secured  by  the  appointment  to  the 
high  offices  of  State  of  persons  in  whose  political  principles 
it  sympathizes  and  in  whose  judgment  and  integrity  it  has 
confidence,  it  follows  that  Parliament  may  express  its  dis- 
approbation of  any  Ministry  without  any  special  cause  of 
complaint.  The  mere  distrust  of  the  servants  of  the  Crown, 
,fon  whatever  grounds  that  distrust  is  felt,  is  sufficient  to 
jj  entitle  Parliament  to  ask  for  a  Ministry  on  which  it  can 
rely.  The  fact  that  a  Ministry  is  unable  to  secure  the  con- 
fidence of  Parliament,  and  that  its  continuance  in  office  is 
likely  to  disturb  the  harmony  that  should  exist  between  the 
King  and  his  Supreme  Council,  is  sufficient  to  justify  the 
Crown  in  a  change  of  its  advisers.  This  principle,  which 
had  previously  been  vehemently  denounced  by  Sir  Robert 
Walpole,*  was  called  in  question  in  the  contest  of  1784. 
The  King,  in  answer  to  one  of  the  addresses  of  the 
House  of  Commons  complaining  of  his  new  Ministry  and 
praying  for  a  change,  assigned  as  a  ground  of  his  refusal 
to  grant  the  request  that  "  no  charge  or  complaint  had 
been  suggested  against  his  present  Ministers."  In  the 
debates  of  the  time  Mr.  Pitt  contended  that  tlie  indepen- 
dence of  the  Crown  and  even  its  existence  were  endangered, 

*  See  Lord  Mahon's  Hist,  of  Entj.  iii.  75. 
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if  its  prerogative  of  naming  Ministers  were  usurped  by  the 
Commons  "  or  if  (which  is  precisely  the  same  thing)  its 
nomination  of  men  is  to  be  negatived  by  us,  without  stating 
any  one  ground  of  distrust  in  the  men,  and  without  suffering 
ourselves  to  have  any  experience  of  their  measures."  We 
have  ah-eady  seen  that  the  nomination  of  Ministers  by  the 
Commons  is  not  precisely  the  same  thing  with  its  objection 
to  any  ministerial  appointment.  But  there  can  be  little 
doubt  that  Mr.  Pitt's  doctrine  is  untenable.  Parliament  has  a 
preventive  as  well  as  a  vindictive  power.  If  it  perceive  thei 
King  in  danger  of  being  misled  by  weak  or  by  wicked' 
counsellors,  it  is  bound  to  interpose  its  advice  without 
waiting  for  the  actual  occurrence  of  the  mischief  that  it  has, 
or  thinks  that  it  has,  cause  to  anticipate.  It  votes  large' 
sums  for  the  public  service  and  duly  secures  their  appro- 
priation :  but  it  may  reasonably  require  to  be  satisfied  that 
the  agents  by  whom  these  moneys  will  be  expended  are  men 
not  merely  of  character  but  of  capacity  and  skiU.  Thej 
question  of  capacity  or  of  incapacity  is  one  of  opinion,  and! 
admits  also  of  various  degrees.  Parliament  would  therefore 
be  excluded  from  tendering  any  advice  upon  such  questions, 
if  it  were  required  to  prove  the  absolute  inefficiency  of  one 
Ministry  or  tlie  relative  superiority  of  another.  If  Parlia- 
ment, when  it  advised  a  change  of  Ministry,  were  bound  to 
accompany  such  advice  with  a  stated  charge,  the  King  would 
be  obliged  to  hear  and  determine  the  sufficiency  of  the  charge. 
Such  an  obligation  is  contrary  to  the  principles  of  modern 
administration.  The  fundamental  principle  of  that  policy  is| 
that  the  discretion  of  the  Crown  shall  always  be  exercised  inl 
conformity  with  the  wishes  of  the  nation.  This  power  of  thel 
King  to  change  his  servants  who  hold  their  offices  during 
pleasure  is  un  iisputed.  The  question  therefore  is  whether 
His  Majesty  will  exercise  his  power  in  conformity  with  his 
own  personal  opinion  or  with  the  advice  of  his  Parliament, 
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Modern  practice  has  placed  the  matter  beyond  dispute.  The 
King  of  England  must  often  say  what  the  sorrowing  King  of 
Gath  said  to  the  departing  David,*  "  I  have  not  found  evil 
in  thee  since  the  day  of  thy  coming  unto  me  unto  this  day  : 
nevertheless  the  lords  favour  thee  not."-f- 

•  1  Sam.  xxix.  6. 

t  For  the  subject  discussed  in  this  section,  see  the  following  authorities  : 
Burke's  Worhs,  iii.  134 ;  Hallam's  Middle  Ages,  iii.  71  ;  Massey'a  Hiit.  of 
Eng.  ii.  236  ;  Lord  Russell's  Life  of  Fox,  ii.  54—89. 


CHAPTER    VII. 


THE  HARMONY  OF  THE  SEVERAL  POWERS    IN  THE   STATE. 

§  1.  We  have  seen  that  the  prerogatives  of  the  Crown 
are  administered  through  certain  great  officers  of  State  ;  and 
we  have  ascertained  the  respective  rights  in  relation  to  these 
officers  of  the  Crown  and  of  Parliament.  The  King  has  the 
undoubted  right  to  appoint  and  to  retain  in  his  service  any 
ministers  that  he  thinks  fit.  His  Parliament  has  a  right 
equally  indisputable  to  advise  him  to  dismiss  the  ministers  thus 
appointed.  But  if  the  King  decline  to  accept  that  advice,  the 
harmony  between  the  Crown  and  the  Parliament,  between  the 
Executive  and  the  Legislature,  is  at  an  end.  In  such  a  case  the 
King  has  no  other  course  than  to  dismiss  the  Parliament 
whose  advice  he  no  longer  finds  suitable  to  his  requirements. 
But  even  in  former  times  the  Government  of  the  country 
could  not  be  conducted  for  any  considerable  time  without  a 
Parliament ;  and  under  our  present  aiTangements  an  annual 
session  is  absolutely  necessary.  Experience  has  fully  shown 
that  penal  dissolutions,  when  the  public  mind  is  bent  upon 
any  object,  only  serve  to  exasperate  the  quarrel.  It  is  there- 
fore understood  that  if  the  constituent  body  support  the 
representative  body,  if  the  new  House  of  Commons  remain  j 
of  the  same  opinion  as  its  predecessor,  that  opinion  shall  1 
prevail.     Ministers  must  yield  to  Parliament,  and  Parliament  I 
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is  not  to  be  new-modelled  until  it  is  fitted  to  the  purposes 
of  ministers.  The  opini'^"  '^^  th"  TT'-'"t.p  nf  rnirnnmis  as 
existing  atnny  pnrtinnlnr  fimo  may  Kp  fljci-^gf^^rlpf]  ^_Vmii.^^ 

^J^  opinion     nf  t^^-^^     TTnngP     gg     a    l-.mr.nh     nf  f]iP  rnngfifnf.inn   is 

conrlnsive.*  But  although  provision  is  thus  made  for  the 
final  adjustment  of  differences  between  the  Crown  and  the 
Parliament,  such  differences  are  in  themselves  a  disturbance 
of  the  Constitution.  The  normal  action  of  the  political 
system  is  during  their  continuance  suspended.  Thus  the 
speedy  settlement  of  such  differences  is  hardly  less  important 
than  their  satisfactory  settlement.  When  therefore  an 
appeal  to  the  country  is  about  to  take  place,  both  the  exist- 
ing Parliament  should  be  dissolved  and  the  new  Parliament 
should  be  convened  with  as  little  delay  as  possible.  The 
Ministry  should  not  after  a  hostile  vote  bring  before  Parlia- 
ment any  important  business,  and  supplies  should  be  g)-anted 
not  for  the  whole  year  but  for  six  months,  or  some  shorter 
period.-f' 

All  these  subjects  were  discussed  in,  and  are  sup- 
posed to  have  been  settled  b}-,  the  great  controversy  of 
1784.  The  King  had  quarrelled  with  and  dismissed  the 
Coalition  Ministry  of  Mr,  Fox  and  Lord  North,  and  had 
formed  a  new  administration  under  the  leadership  of  Mr. 
Pitt.  The  House  of  Commons,  in  which  the  dismissed 
ministry  commanded  a  large  majority,  condemned  in  no 
measured  terms  the  whole  transaction  ;  repeatedly  declared 
its  want  of  confidence  in  the  new  ministers,  and  requested 
the  King  to  remove  them.  The  King  replied,  as  we  have 
already  seen,  that  no  charge  had  been  made  against  his 
Ministers  ;  and  intimated  his  belief  that  the  sentiments  of 
the  House  were  not  shared  by  the  country.     The  House 


*  Lord  Russell's  Life  of  Fox,  ii.  95. 

t  See  Sir  Robert  Peel's  Speeches,  iii.  7T8,  780. 
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angrily  protested  against  the  dissolution  which  the  latter 
remark  suggested,  and  had  previously  endeavoured  to  secure 
itself  against  such  an  event.  Mr.  Fox  contended  that  the 
Crown  had  no  power  of  dissolution  during  a  session.  It 
was  indeed  true  that  no  Parliament  of  Great  Britain  had 
ever  been  thus  dissolved.  The  preceding  Kings  of  the 
House  of  Hanover  had  never  exercised  such  a  power.  For 
eighty  years  Parliaments  had  died  a  natural  death.  They 
had  terminated  either  by  effluxion  of  time  or  by  the  demise 
of  the  Crown.  The  last  occasion  on  which  a  premature 
dissolution  had  taken  place  was  the  dispute  of  the  two 
Houses  in  the  reign  of  Queen  Anne  about  the  Aylesbury 
men.  Even  on  that  occasion  the  Royal  interference 
only  anticipated  by  a  very  brief  space  the  natural 
close  of  the  Parliament's  existence.  The  result  there- 
fore of  this  contest,  the  dissolution  of  the  Parliament 
even  before  the  Appropriation  Act  was  passed,  and  the  tri- 
umphant majority  of  Mr.  Pitt  in  the  new  House  of  Commons, 
established  beyond  a  doubt  the  right  of  the  King  to  decline! 
the  advice  of  the  existing  House  of  Commons  and  to  send 
back  its  members  to  their  respective  constituents.  But 
although  the  other  subjects  were  then  more  largely  dis- 
cussed than  at  any  subsequent  occasion,  it  seems  somewhat 
too  much  to  say*  that  the  precedent  of  1784  was  conclu- 
sive beyond  the  extent  I  have  mentioned.  It  is  indeed  pro- 
bable that  if  the  elections  had  given  a  different  result  Mr. 
Pitt  would  not  have  retained  his  office.  But  no  case  of  such 
a  resignation  occurred  before  1835.  In  the  autumn  of  the 
preceding  year  King  William  the  Fourth  summarily  dis- 
missed his  Ministers,  and  formed  a  new  administration  of 
which  Sir  Robert  Peel  was  the  chief.  The  new  Ministry 
did  not  meet  the  existing  Parliament,  but  advised  an  imme- 

*  See  Lord  Bussell's  Memorials  of  Fox,  ii.  2-16. 
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diate  dissolution.  It  was  not  denied  that  in  the  former 
Parliament  the  Ministry  would  have  been  in  a  considerable 
minority;  and.the  dissolution  must  therefore  be  taken  as 
if  a  hostile  vote  had  actually  been  passed  and  an  appeal 
therefrom  made,  according  to  the  precedent  of  1784, 
to  the  constituent  bodies.  But  on  the  meeting  of  the 
new  Parliament  Sir  Robert  Peel  found  himself  still  in 
a  minority,  and  after  a  gallant  but  unavailing  struggle 
resigned.  It  is  therefore  now  definitely  settled  that  the 
Royal  prerogatives  are  exercised  in  conformity  with  the 
advice  of  Ministers ;  that  no  Ministry  can  satisfactorily 
serve  the  Crown  unless  it  also  possess  the  confidence  of 
Parliament :  that  if  the  King  continue  his  confidence  in  his 
servants,  although  no  such  confidence  be  felt  by  the  House  of 
Commons,  the  propermodeof  terminating  the  difference  is  by 
an  immediate  dissolution  of  that  House  ;  and  that  the 
Ministry  must  abide  by  the  results  of  the  general  election. 

§  2.  "The  power  of  dissolution,"  says  Burke,*  "is  of  all 
the  trusts  vested  in  his  Majesty  the  most  critical  and  deli- 
cate." "  It  is,"  says  another  eminent  statesman.j-  "  a  great 
instrument  in  the  hands  of  the  Crown  ;  and  it  would  have 
a  tendency  to  blunt  the  instrument,  if  it  were  employed 
without  grave  necessity."  The  popular  impression  on  this 
subject  however  is  very  different.  It  seems  to  be  generally 
supposed  that  a  defeated  Minister  is  entitled,  if  he  think 
fit,  at  once  to  "  appeal  to  the  country."  The  concurrence 
of  the  Crown  is  assumed  as  a  matter  of  course.  But  althouerh 
Ministers  may  advise  a  dissolution,  the  King  is  by  no  means 
bound  to  follow  that  advice.  The  refusal  to  jjrant  the 
dissolution  would  indeed  be  a  sufficient  ground  for  the  resig- 
nation of  Ministers  ;  but  on  the  other  hand  compliance  with 

•  Works,  iii.  525.  t  Sir  Robert  Peel's  Speechft,  iv.  710. 
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the  request  can  only  be  meant  to  assist  them  against  the 
hostility  of  Parliament.  Such  assistance  the  King  cannot 
and  ought  not  indiscriminately  to  give.  The  question  there- 
fore arises  in  what  cii'cumstances  according  to  modem  consti- 
tutional usage  ought  the  prerogative  of  dissolving  Parliament 
to  be  exercised. 

*'  It  is  observed,"  says  Lord  Coke,*  "  by  ancient 
Parliament  men  out  of  records  that  Parliaments  have  not 
succeeded  well  in  five  cases.  Ekst  when  the  King  hath 
been  in  displeasure  with  his  Lords  or  with  his  Commons. 
2.  When  any  of  the  great  Jj»i-ds  were  at  variance  between 
themselves.  3.  When  there  was  no  good  correspondence 
between  the  Lords  and  the  Commons.  4.  When  there  was 
no  unity  between  the  (^omrnons  themselves.  5.  When  there 
was  no  preparation  for  the  Parliament  before  it  began."  If 
we  omit  the  quarrels  between  the  great  Lords  which  belong 
to  a  social  state  different  from  that  in  which  we  live,  and  the 
want  of  preparation  for  the  meeting  of  Parliament  for  which 
our  present  ministerial  system  provides  a  sufficient  remedy, 
the  above  passage  contains  all  the  causes  which  have  led  or 
which  can  lead  to  a  dissolution.  Except  where  some  organic 
change  has  been  effected  in  the  construction  of  Parlia- 
ment, the  only  reason  which  can  induce  the  King  pre- 
maturely to  dismiss  his  Great  Council  must  be  either  that  the 
advice  that  he  obtains  from  it  is  unacceptable  to  him,  or 
that  he  can  obtain  no  definite  and  decided  advice,  or  that  the 
two  portions  of  his  Council  are  discordant.  In  other  words 
either  there  is  a  difference  of  opinion  between  the  Gcagn  and 


the  House  of  Commons  on  the  subject  of  some  Ministry  ;  or  I 
the  different  parties  in  the_Commons  are  so  equally  divided 
thatJsusiness  is  obstructed  ;  or  the  two  Houses  cannot  on 
snmp  maf^iial  gnftafjon  come  to  an  agreement.  ~h 


•  4  In$t.  35. 
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I  have  already  sufficiently  indicated  the  course  of  proceed- 
ing when  the  King  is  unwilling  to  accept  the  advice  of  his  Par- 
liament. He  can,  if  he  think  tit,  seek  for  advice  in  a  new 
House  of  Commons  ;  and  he  ought  to  follow  the  advice  which 
the  new  House  tenders.  But  when  the  question  arises,  as  in 
modern  times  it  usually  arises,  upon  the  retention  of  a 
favoured  Minister  and  the  dissolution  of  Parliament,  the 
King  is  required  to  exercise  a  personal  discretion  of  the 
gravest  kind.  Two  bodies,  each  recognised  by  the  Constitu- 
tion as  the  advisers  of  the  Crown,  tender  conflicting  advice. 
The  House  of  Commons  desires  the  removal  of  a  Ministry. 
The  Ministry  advises  the  dissolution  of  the  House  of 
Commons.  It  is  plain  that  where  as  in  1835  and  as  in  18G6 
a  dissolution  has  recently  taken  place,  there  is  no  reason 
for  doubting  that  the  representative  body  correctly  repre- 
sents the  views  of  the  constituent  body.  In  such  circum- 
stances therefore  a  second  dissolution  is  improper.  Again 
where  no  political  question  is  at  issue,  but  the  object  is 
merely  the  advantage  of  a  particular  party,  there  is  no 
proper  case  for  a  dissolution.  Even  where  the  circum- 
stances would  otherwise  warrant  such  advice,  no  Minister 
should  advise  a  dissolution  unless  he  has  a  reasonable  pros- 
pect of  obtaining  a  majority  in  the  new  Parliament.  On  thei 
other  hand  when  the  House  of  Commons  differs  from  the! 
Ministry  upon  a  question  of  public  policy,  if  the  question  be 
so  pressing  and  so  important  that  the  Ministry  feels  that  if 
it  accepted  the  views  of  the  Commons  it  could  not  under- 
take the  responsibility  of  conducting  public  afFau's,  and  if 
there  appear  to  be  from  the  ordinary  indications  of  public 
opinion  a  strong  probability  that  the  views  of  the  Ministry 
are  shared  by  the  constituent  body,  and  if  the  Ministers 
i  still  enjoy  the  Royal  confidence,  a  dissolution  is  proper,!/ 
Thus  in  1835  although  rumours  of  a  dissolution  of  the 
newly-elected  Parliament  were  rife,  and  had  assumed  such  a 
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degree  of  consistency  that  the  leader  of  the  opposition 
thought  them  deserving  of  being  made  the  subject  of  Par- 
liamentary interrogation,  Sir  Eobert  Peel  never  attempted 
to  advise  a  second  dissolution.  So  in  1846  the  same  states- 
man declared  that  if  the  Corn  Law  Repeal  Bill  had  been 
lost,  he  would  certainly  have  advised  Her  Majesty  to  dis- 
solve Parliament.  But  after  the  great  question  of  commer- 
cial policy  was  settled,  the  minor  and  merely  party  question 
whether  the  existing  Ministry  were  or  were  not  the  proper 
persons  to  have  introduced  such  a  measure  did  not  seem  a 
jfit  issue  to  send  to  the  country.  Partly  for  this  reason, 
partly  because  he  was  not  satisfied  with  his  prospects  in  the 
new  elections,  and  partly  because  after  the  recent  excitement 
and  the  stagnation  of  trade  consequent  upon  the  revision 
of  the  tariff  the  country  required  some  repose,  Sir  Robert 
Peel  tendered  his  resignation  to  Her  Majesty,  and  did  not  ask 
for  a  dissolution.*  When  therefore  the  House  of  Commons 
has  rejected  any  measure  or  disapproved  of  any  policy  which 
the  Ministry  regards  as  essential  to  the  public  welfare,  if 
there  be  reasonable  grounds  for  supposing  that  the  House 
does  not  truly  express  the  views  of  the  constituent  body, 
and  if  the  Ministry  have  "  a  strong  moral  conviction  that 
after  dissolution  they  would  be  enabled  to  administer  the'j 
affairs  of  the  country  through  the  support  of  a  party  suffi-f 
cicntly  powerful  to  carry  their  measures,"  and  if  there  be  I 
nothing  in  the  state  of  the  country  to  render  a  dissolution  at 
tliat  particular  time  prejudicial  to  the  public  interest,  the 
Ministers  may  reasonably  ask  for  a  dissolution  ;  and  if  they 
retain  the  confidence  of  their  Sovereign,  their  request  will 
probably  not  be  unsuccessful. 

It  sometimes  happens  that  in  reply  to  the  request  of  the 
King  for  advice    the  House   of   Commons   utters   an  un-     iy 
■- __^^^_^__^_^_^_^_^^_^^_^_^_ 

*  Sir  Robert  Peel's  Sp«(?c/iM,  iv.  710. 
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certain  sound.  Sometimes  too  it  is  captious  and  hard  to 
please,  and  is  unwilling  to  give  its  confidence  and  support 
to  any  Ministry  that  the  Crown  can  form.  The  former  of 
these  difficulties  was  remarkably  illustrated  in  1831,  when 
the  great  and  at  that  time  absorbing  question  of  Parlia- 
mentary Reform  was  carried  by  a  single  vote.  With  a 
House  so  equally  divided  there  was  no  reasonable  prospect 
of  successfully  settling  the  question.  Recourse  was  there- 
fore had  to  a  dissolution,  and  a  decisive  majority  was 
obtained. 

Of  late  years  the  most  frequent  cause  of  dissolution  has 
been  the  peculiar  condition  of  the  House  of  Commons. 
After  the  death  of  Sir  Robert  Peel  that  House  was  divided 
into  several  sections  enlisted  under  separate  leaders  and 
following  different  guides.  None  of  these  sections  was  of 
itself  able  to  undertake  the  Government,  while  their  mututd 
differences  and  mutual  jealousies  prevented  their  combina- 
tion in  support  of  any  administration.*  But  although  they 
were  thus  incapable  either  of  separately  forming  a  Ministry 
or  of  concurring  in  support  of  any  Ministry  that  may  have 
otherwise  been  formed,  their  opposition  to  the  existing 
administration  always  furnished  a  common  ground  of  action. 
Though  destitute  of  constructive  power,  they  were  abun- 
dantly powerful  for  the  purposes  of  destruction.  They  could 
collectively  thwart  the  measures  and  impede  the  business 
which  any  one  of  them  might  propose.  This  disjointed 
condition  of  the  House  was  caused  partly  by  the  disruption 
of  old  political  connections,  partly  by  the  settlement  of  those 
great  questions  for  which  men  whose  opinions  were  in  other 
respects  conflicting  had  agreed  to  co-operate,  and  partly  by 
the  unexampled  prosperity  of  the  nation  and  the  absence  of 
any  pressing  domestic  grievance  or  foreign  danger.      But 

•  Per  Earl  of  Derby,  3  Hant.  cliii.  1269. 
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whatever  may  have  been  its  cause,  to  this  state  of  the  House 
of  Commons  may  be  ascribed,  whatever  may  have  been  their 
immediate  and  ostensible  pretexts,  the  dissolutions  of  1852 
and  1857,  and,  if  it  admit  of  any  justification,  the  dissolution 
of  1^59. 

The  last  of  these  events  indeed  is  a  conspicuous 
example  of  the  violation  of  these  principles  which  usually 
regulate  the  exercise  of  this  prerogative.  Its  immediate 
cause  was  a  vote  of  the  House  of  Commons  adverse  to  the 
Reform  Bill  which  Lord  Derby's  Ministry  had  introduced. 
But  there  was  nothing  in  the  state  of  the  country  at  that 
time  to  render  the  rejected  measure  essential  to  the  proper 
administration  of  public  affairs.  There  was  no  such  agita- 
tion as  that  which  in  1832  had  threatened  civil  war.  Both 
before  this  Bill  and  after  it  other  Reform  Bills  were  laid 
aside  without  any  material  disturbance  of  the  public 
equanimity.  The  Parliament  too  was  only  in  its  second 
year,  and  nothing  since  its  election  had  occurred  to  excite 
a  suspicion  that  the  existing  House  of  Commons  did  not 
fairly  represent  the  sense  of  the  nation.  The  Ministers 
declared*  that  they  expected  to  have  about  three  hundred 
supporters  in  the  new  Parliament.  They  could  not  there- 
fore have  felt  "  a  strong  moral  conviction  "  that  they  would 
have  a  majority  sufficient  to  enable  them  to  cany  on  the 
Government.  At  the  time  of  the  dissolution  the  state  of 
public  affairs  was  very  alarming.  War  between  two  great 
European  powers  was  imminent.  It  was  hardly  possible 
to  tell  at  what  hour  Her  Majesty  might  require  on  the  sub- 
ject of  peace  or  war  the  advice  of  her  Parliament.  So  urgent 
indeed  was  the  necessity  that,  before  the  new  Parliament 
could  assemble,  the  Executive  was  obliged  to  incur  the 
responsibility  of  increasing  the  naval  force  and  of  offering  a 

*  3  Hansard,  cliv.  160. 
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bounty  by  Royal  Proclamation  without  the  advice  of  Par- 
liament.* This  dissolution  then  must  be  regarded  as  a  mere 
party  measure,  and  as  such  comes  within  the  express  con- 
demnation of  Sir  Robert  Peel. 

§  3.  If  therefore  the  King  disapprove  of  the  advice  ten- 
dered to  him  by  the  House  of  Commons  in  respect  to  the 
exercise  of  any  branch  of  the  Prerogative,  whether  in  the 
appointment  of  his  servants  or  in  the  performance  of  their 
duties,  his  proper  course  is  to  summon  a  new  House  and  to 
be  guided  by  its  opinion.  But  the  House  of  Lords  has  a 
right  of  advice  co-extensiv^e  with  that  of  the  Commons  ; 
and  to  the  House  of  Lords  the  remedy  of  a  dis- 
solution cannot  be  applied.  It  is  necessary  therefore 
to  determine  what  course  should  be  pursued  when 
the  Peers  tender  to  their  Sovereign  advice  which,  after  due 
consultation  with  his  principal  servants,  he  determines  not 
to  accept.  The  rule  which  the  present  practice  of  our 
political  system  seems  in  such  cases  to  establish  is  that  in 
all  questions  of  administration  the  King  ought  to  accept 
the  advice  of  his  Peer-s,  unless  a  contrary  opinion  be  dis- 
tinctly expressed  by  the  House  of  Commons :  but  that  if 
such  an  opinion  be  expressed,  it  should  prevail.  When 
therefore  a  hostile  vote  has  been  passed  against  any 
Ministry  in  the  House  of  Lords,  if  the  Ministry  do  not 
resign,  it  ought  to  obtain  from  the  House  of  Commons  a 
vote  of  a  directly  opposite  character.  The  principle  on 
,  which  this  rule  depends  may  be  thus  stated.  A  Ministry 
i  requires  for  the  efficient  discharge  of  its  duties  the  support 
/of  Parliament.  Since  Parliament  consists  of  two  parts,  and 
!  ^ince  questions  of  administration  do  not,  like  questions  of 
{  legislation,   admit  of  compromise  or  delay,  if  there  be  a 

•  Ih.  379. 
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difference  between  these  parts  respecting  the  conduct  of  any 

Ministry,  some  means  of  speedily  deciding  that  difference 

must  be  found.     Accordingly,   the  rule  is  that  when  the 

opinions  of  the  two  Houses  are  divided,  the  opinion  of  the 

House  of  Commons  prevails.     But  as  the  existence  of  such  a 

I  difference  is  not  to  be  presumed,  an  adverse  vote  of  the 

yHouse  of  Loids  must  so  weaken  a  Ministry,  both  at  home 

/mnd  in  the  estimation  of  foreign  powers,  that  nothing  but 

I  the  unequivocal  expression  of  the  continued  confidence  of 

the  House  of  Commons  can  restore  it  to  its  position.* 

It  is  remarkable  how  seldom  an  avowed  difierence 
on  the  conduct  of  the  Executive  Government  has 
arisen  between  the  two  Houses.  Two  instances,  neither 
of  them  much  in  point,  have  in  the  com'se  of  debate-j* 
been  cited  from  the  reign  of  Queen  Anne.  The  first  of  these 
cases  was  an  unjust  attempt  of  the  House  of  Commons  to 
interfere  with  the  right  of  the  Peers  to  inquire  into  certain 
dangerous  plots  alleged  to  exist  between  persons  in  Scotland 
and  the  Courts  of  France  and  St.  Germains.  The  other  case 
was  the  disregard  shown  by  the  Executive  to  a  resolution  of 
the  House  of  Lords  in  the  year  1710  declaring  certain  terms 
which  that  House  deemed  essential  to  an  honourable  peace. 
This  resolution  however  was,  as  it  were,  directory  only.  It 
related  to  a  matter  still  incomplete  ;  and  it  was  quite 
possible  that  a  peace  which  in  1710  seemed  objectionable 
might  two  years  afterwards  have  become  very  desirable. 
But  no  instance,  so  far  as  I  am  aware,  occurs  in  any  un- 
reformed  Parliament  of  a  censure  by  the  Peers  upon  a 
completed  act  of  administration  or  upon  a  course  of 
administrative  policy  which  was  supported  by  the  Com- 
mons. Since  the  Reform  Act  there  have  been  three  cases 
which  establish  the  doctrines  that  I  have  above  stated. 

♦  3  JIans.  xlvii.  12,  cxii.  239.  ]  See  3  Hans.  cxii.  545. 
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In  1833  there  was  a  civil  war  in  Portugal  between  Don 
Pedro  and  his  brother  Don  Miguel.  A  considerable  military 
force  was  raised  in  England  in  behalf  of  Don  Pedro,  and  pro- 
ceeded to  his  assistance.  The  Duke  of  Wellington  moved  in 
the  House  of  Lords  an  address  to  the  King,  praying  that  His 
Majesty  would  give  such  directions  as  were  necessaiy  to 
enforce  the  observance  by  his  subjects  of  His  Majesty's 
declared  neutrality  in  the  Portuguese  contest.  Lord  Grey, 
who  was  then  Prime  Minister,  accepted  this,  motion  as  a 
censure  upon  the  Government  for  a  neglect  of  their  public 
duty.  On  a  division  there  was  a  majority  of  twelve  against 
Ministers.  On  the  following  day,  in  reply  to  a  question  in 
the  House  of  Commons,  the  Ministers  declared  their 
intention,  notwithstanding  this  vote,  to  adhere  to  their 
former  policy  ;  and  a  motion  wiis  immediately  submitted  to 
the  Commons  by  one  of  their  supporters,  expressing  grateful 
acknowledgment  of  the  judicious  policy  wliich  His 
Majesty  had  pursued  with  reference  to  the  affairs  of  Portugal. 
This  motion  was  carried  by  a  great  majority,  and  Lord 
r|,-oy'c^  M;T|j^yY_-vva^_j^mjigturbcd. 

The  next  case  occurred  in  1839.  The  House  of  Lords 
resolved  to  appoint  a  Committee  to  inquire  into  the  Marquis 
of  Normanby's  administration  as  Lord  Lieutenant  of  Ireland. 
From  the  circumstances  in  which  this  .vote  was  passed,  the 
Ministers  considered  it  as  equivalent  to  a  direct  censure  upon 
their  Irish  policy.  On  the  day  following  the  debate  in  the 
House  of  Lords,  Lord  John  Russell,  the  then  leader  of  the 
Government  in  the  House  of  Commons,  announced  his  inten- 
tion to  take  on  an  early  day  the  opinion  of  the  House  as  to 
the  Irish  Administration ;  and  intimated  that  upon  the  result 
of  that  discussion  the  existence  of  the  Ministry  must  depend. 
He  accordingly  moved  a  resolution  approving  in  strong  terms 
the  principles  which  guided  the  Executive  Government  of 
Ireland    and   declaring   the   expedience  of  an  adhesion  to 
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them.  It  was  contended  by  the  Opposition  that  the  vote  of 
the  House  of  Lords  was  not  such  as  to  warrant  this  resolution. 
But  it  does  not  seem  to  have  been  denied  that,  if  the  hostility 
of  the  Peers  had  been  more  directly  expressed,  the  course 
adopted  by  the  Government  would  have  been  proper.  Lord 
John  Russell's  resolution  however  was  carried  by  a  majority 
of  twenty-two  ;  and  the  Ministry  were  thus  enabled  to  dis- 
regard both  the  vote  of  the  Lords  for  the  inquiry,  and  a 
scarcely  less  hostile  vote  by  which  some  months  afterwards 
the  Report  of  the  Committee  was  followed. 

In  the  year  1850  serious  differences  with  Foreign  Powers 
arose  in  consequence  of  certain  claims  by  two  British  sub- 
jects against  the  Government  of  Greece,  which  claims  the 
English  Government  enforced  by  blockade  and  other  violent 
measures.  The  House  of  Lords,  upon  the  motion  of  the  Earl 
of  Derby,  adopted  a  resolution  which  both  affirmed  a  general 
principle  of  international  law  and  conveyed  a  censure  upon 
the  Government  for  then-  conduct  in  the  affairs  of  Greece. 
Lord  John  Russell*  who  was  then  Prime  Minister  refused 
to  accept  the  resignation  of  Lord  Palmerston  then  Foreign 
Secretary,  and  announced  that  the  Government  dissented 
from  the  general  rule  of  the  law  of  nations  thus  laid  down 
by  the  House  of  Lords  and  refused  to  conduct  itself  accord- 
ing to  that  rule,  and  that  it  would  adhere  to  its  former 
policy.  But  although  he  offered  facilities  for  a  motion  on 
the  subject,  the  Premier  did  not  himself  seek  the  inter- 
ference of  the  House  of  Commons.  A  motion  strongly 
approving  of  the  principles  which  regulated  the  foreign 
policy  of  Her  Majesty's  Government  was  moved  by  Mr. 
Roebuck,  by  no  means  an  habitual  supporter  of  the  Ministry, 
and  was  carried  by  a  majority  of  forty-six.  This  victory 
effectually  secured  for  the  time  the  Ministry,  wliose  existence 
had  previously  been  very  precarious. 

*  See  Ann.  Reg.  1850,  p.  72  ;   Alison's  Hist,  of  Europe,  viii.  820. 
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The  point  in  the  last  case  which  for  our  present 
purpose  deserves  notice  is  that  Lord  John  Russell  re- 
fused himself  to  propose  in  the  House  of  Commons  any 
counter  resolution  to  that  of  the  House  of  Lords,  and  did 
not  cause  any  such  motion  to  be  made  by  his  supporters. 
He  sought  to  throw  the  burden  of  further  proceedings  on 
the  Opposition.  He  seemed  strangely  to  forget  the  pre- 
cedent which  he  himself  had  established  in  1839  ;  and  it  is 
remarkable  that,  although  the  precedents  of  1710  and  of 
1833  were  freely  cited,  no  speaker  in  the  debate  of  1850 
before  Mr.  Disraeli  who  closed  the  debate  refeiTed  to  that 
great  discussion  which  was  so  directly  in  point,  which 
was  so  recent,  which  had  continued  for  five  whole  nights, 
and  which  had  at  the  time  Warmly  excited  public  interest. 
But  Lord  John  Russell  distinctly  admitted  the  importance 
of  the  resolution  of  tlie  House  of  Lords,  and  showed  that  it 
affected  the  conduct  of  Foreign  Powei-s  in  relation  to  the 
Government  of  England.  Mr.  Roebuck,  who  moved  the 
counter  resolution,  and  several  speakers  in  the  course 
of  the  debate,  urged  the  necessity  of  either  maintaining  the 
harmony,  or  at  least  of  defining  the  disagreement,  between 
the  Houses  ;  and  pointed  out  that  the  Opposition,  who  were 
quite  satisfied  with  the  vote  of  the  House  of  Loi-ds,  had  no 
occasion  "to  Interfere  with  that  vote.  It  seems  therefore  to 
me  that  the  precedent  of  1839  is  binding.  Aiiogtile  resolution 
of  the  House  of  T^rds  is  not  indeed  sufficient  to  produce  a 
change  of  Ministry  ;  but  it  is  sufficient  to  render  necessary 
the  distinct  expression  of  an  opposite  opinion  from  the  House 
jof  Commons.  It  is  a  ground  not  for  resignation  but  for 
appeal.  But  it  is  an  event  which  requires  some  kind  of 
action.  It  raises  a  presumption  against  Ministers,  which  if  it 
continue  is  fatal,  but  which  they  if  they  can  may  rebut. 
The  burthen  of  disproof  rests  in  such  circumstances  with 
them ;  and  there  is  no  need  for  their  opponents  to  initiate 
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iu  the  House  of  Commons  any  further  proceedings.  It  was 
said  by  Lord  John  Russell  himself  that  if  Ministers  were  con- 
demned by  one  portion  of  the  Legislature,  and  the  matter  were 
left  unexplained,  uninquired  into,  with  no  questions  asked 
and  no  opinion  expressed,  to  foreign  nations  they  would  not 
appear  a  Government.  In  these  circumstances  a  Ministry 
ought  not  to  affect  to  ignore  the  censure  of  the  House  of  Lords, 
or  to  wait  either  for  any  further  attack  or  for  the  casual 
interference  of  some  independent  member  to  elicit  the 
opinion  of  the  House  of  Commons.  In  the  words  of  Mr. 
Roebuck*  "  Any  administration  which  is  thus  censured  by 
the  House  of  Lords  is  bound  not  to  shrink  from  an  appeal 
to  the  House  of  Commons  ;  and  if  that  appeal  when  made  is 
not  successful,  then  their  path  is  clear." 

§  4.  The  two  Houses  of  Parliament  may  differ  not  only 
in  the  exercise  of  their  function  of  controlling  the  Executive, 
but  also  in  the  exercise  of  their  function  of  legislation.  In 
each  of  these  two  cases  there  is  a  distinct  remedy.     If  the 

House  of  Lords  rojf^r:t,  nny  bin  sinbmiffnd  hn  flinm^  ihe-  King's 

Government,  which  had  been  carried  on  previous  to  the 
introduction  of  that  bill,  can  still  be  carried  on  after  its  loss. 
But  if  the  House  of  Lords  disapprove  of  any  a^aiuiistxajtive 
proceeding,  the  business  of  administration  is  at  once  impeded. 
It  is  in  this  case  that  the  need  for  some  power  equivalent  to 
a  dissolution  is  felt.  If  the  House  of  Commons  were  to 
censure  the  existing  Administration,  the  King  would  have 
the  power  of  testing  the  extent  to  which  the  nation  agreed 
with  the  opinion  of  its  representatives.  But  since  the  House 
of  Lords  cannot  be  altered  by  a  dissolution,  it  would,  unless 
some  other  check  were  provided,  have  the  power  of  obstruct- 
ing the  Executive  with  absolute  impunity.     In  these  circum- 

*  Ann.  Reg.  1850.  p.  74. 
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stances  the  remedy  which  the  Constitution  provides  is  tliat 
whif.li  T  hq.ve  already  endeavourp^  ^^n  pvplgin  It  permits 
^  the  censure  of  the  House  of  Lords  to  be  oventiled  fey  the 
express  ajproy^l  of  the  Hnusp-of— CnTnmons  ; — aad-thus 
enables  the  qu£stioBr-4f  the  case  sheuid-so  I'equire,  to  be  by 
means  of  a  dissohition  ultimately  submitted  to  the  decision 
of  tlie_constituent  bodies.  But  where  a  difference  exists 
between  the  two  Houses  on  a  measure  of  legisiajiipn,  that 
difference  may  possibly  continue  for  years  without  peril  or 
inconvenience  ;  and  the  Constitution  therefore  provides  no 
summary  method  of  reconcilement.  It  trusts  to  the  goodj 
sense  and  moderation  of  both  parties.  Full  discretion  is' 
given  to  each  House,  and  the  Constitution  assumes  that  the 
exercise  of  that  discretion  will  be  sound  and  well  regulated. 
If  any  measure  be  an  object  of  strong  public  feeling  and  be 
passed  by  successive  Houses  of  Commons  and  by  large 
majorities,  the  Lords,  however  distasteful  to  them  the 
measure  may  be,  will  generally  give  way.  If  the  Lords  be 
determined  in  their  resistance,  the  Commons  are  seldom  un- 
willing to  moderate  their  demands.  The  healing  influence 
of  the  Crown  is  always  present  to  soften  any  asperity.  The  J^ 
still  more  potent  force  of  public  opinion  restrains  withirr 

jpnsnnnhlft    limU.a    flip     nrHnnr    nf    fli^ — Refbrm^I^- and-    the 

inactivity  of  the  Conservative.    ^,   >^w-^'  * 

Our  whole  Pailiamentary  history  since  the  Reform 
Act  abounds  with  illustrations  of  these  principles.  No 
greater  error  was  ever  made  in  political  prophecy  than 
the  prediction  in  1832  of  the  virtual  annihilation  of 
the  House  of  Lords  by  the  events  of  that  year.  The 
true  position  of  the  House  of  Lords  was  no  more 
weakened  by  the  acceptance  of  the  Reform  Bill  in  the 
time  of  William  IV.  under  the  pressuie  of  the  Prerogative, 
than  it  was  weakened  by  the  acceptance  of  the  Irish 
Forfeitures  Bill  in  the  time  of  William  III.  under  the  more 
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degrading  pressure  of  attack.  The  influence  of  the  Peers  in 
legislation  was  speedil}'  felt  in  the  Reformed  Parliament. 
Lord  Melbourne's  Administration  came  into  office  on  the  ex- 
press vote  of  the  House  of  Commons  that  the  appropriation  to 
educational  purposes  of  the  surplus  revenues  of  the  Irish 
church  was  essential  to  the  settlement  of  the  question  of 
Irish  tithes.  Yet  the  Lords  compelled  the  settlement 
of  the  tithe  question  without  the  aid  of  these  principles 
thus  deemed  to  be  essential.  They  succeeded  in  carrying 
the  amendments  which  they  desired  in  the  English  Municipal 
Keform  Bill.*  For  four  successive  years  they  virtually! 
rejected  the  bills  for  the  reform  of  Irish  corporations  ;  and 
at  length  the  Commons  were  obliged  to  accept  amendments] 
quite  inconsistent  with  the  principles  of  legislation  whichj 
they  had  asserted.  The  Irish  Electoral  Act,  although  after 
a  less  severe  struggle,  experienced  a  similar  fate.  Still  more 
remarkable  was  the  contest  respecting  the  admission  of  the 
Je\ys  to  Parliament.  Seven  times  successively  the  Commons 
sent  to  the  Lords  a  bill  enabling  Jews  to  sit  in  Parliament, 
and  seven  times  the  Lords  rejected  the  proposal.  At  length 
a  compromise  was  adopted.  The  Jewish  members  were 
enabled  to  take  their  seats  ;  and  the  Lords  were  not  required 
to  recognize  the  Jewish  claim  to  equal  rights  with  their 
fellow  subjects.  On  the  question  of  Church  Rates,  the 
opposition  of  the  Lords  has  hitherto  proved  successful.  A 
still  greater  number  of  attempts  at  legislation  have  failed  in 
this  case  than  in  the  case  of  the  Jews.  Nor  is  it  likely  that 
the  views  of  the  House  of  Commons  will  be  carried  into  eff'ect 

mless  either  public  opinion  become  more  pronounced  on  the 
itter  than  it  now  is,  or  unless  the  terms  of  a  compromise  1 

3an  be  arranged. 

•  May,  Const.  Hist.  i.  26i. 
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i        §  5.  There  is  however  another  method  by  which  it  is 

Isaid  that  a  refractory  House  of  Lords  may  be  brought  to 
reason.  When  that  House  persists  in  its  opposition  to  any 
important  measure,  a  sufficient  number  of  Peers  may  be 

I  created  to  secure  a  majority  for  the  favoured  project.  For 
some  time  this  method  of  solution  has  been  usually  recog- 
nized as  the  proper  mode  of  dealing  with  the  problem.  It 
has  become  a  sort  of  tradition  among  what  is  called  the 
Liberal  party.  The  "  swamping  of  the  Peers  "  is  a  process 
ofwhichthethoughtlessand  the  ignorant  speakand  write  with 
great  complacency.  Wiser  men  regard  it  as  a  very  dangerous 
but  very  useful  instrument.  No  one  however  now  seems  to 
dispute  the  existence  of  the  power.  Mr.  May*  asserts  that  "  a 
creation  of  Peers  by  the  Crown  on  extraordinary  occjxsions  is 
the  only  equivalent  which  the  Constitution  has  provided  for 
the  change  and  renovation  of  the  House  of  Commons  by  a 
dissolution  ;  "  and,  after  observing  that  this  power  should 
1(  be  used  only  in  cjises  of  "  grave  and  perilous  necessity,"  he 

•  adds  that  such  a  measure  "  should  the  emergency  be  such  as 
to  demand  it  cannot  be  pronounced  unconstitutional."  I 
may  perhaps  appear  to  many  persons  to  support  an  idle 
paradox,  and  to  deny  a  fundamental  principle  of  our  Con- 
stitution ;  but  even  with  this  risk  I  venture  entirely  to 
dissent  from  Mr.  May's  proposition.  So  far  from  thinking 
that  the  sudden  creation  of  Peers  for  a  special  emergency  is 
the  only  equivalent  in  the  House  of  Lords  for  a  dissolution, 
or  in  other  words  that  it  is  the  only  legitimate  means  of 
securing  harmony  between  the  different  parts  of  our  Govern- 
ment, I  think  tliat  our  Constitution  does  not  afford  this 
.assumed  means  for  obtaining  the  desired  object,  and  that 
•  it  does  afford  different  means. 

In     discussing    this     question     it    must    be    observed 

*  Const.  Hist.  i.  2f)2. 
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that  the  material  point  is  the  oljeet  with  which  the 
Peers  are  created,  and  not  their  number  or  the  simul- 
taneity of  their  creation.  Mr.  Pitt  created  a  very- 
large  number  of  Peers.  Sometimes  these  creations  were  in 
batches.  Sometimes  they  were  separate.  Other  Ministers 
have  followed  his  example.  Sometimes  ten,  sometimes  six- 
teen peerages,  sometimes  even  a  greater  number  have  been 
conferred  at  the  same  time.  But  although  important 
political  consequences  have  followed  from  these  creations, 
and  although  it  may  have  been  thought  that  there  was 
occasionally  an  improvident  exercise  of  the  Prerogative,  no 
person  ever  questioned  their  legality  or  considered  them  as 
dangerous  to  the  independence  of  the  House  of  Lords.  But 
that  exercise  of  the  Prerogative  which  is  reserved  for  "  cases 
of  grave  and  perilous  necessity  "  is  obviously  a  very  different 
thing.  It  is  one  thing  to  extend  the  influence  of  the  Crown 
and  to  strengthen  the  general  position  of  a  Ministry  ;  and  it 
is  quite  another  thing,  when  one  branch  of  the  Legislature 
^  has  pronounced  its  deliberate  opinion,  \d]fn11)r  tn  fnlsify  thnt 
Qmmm;i.  The  objections  to  the  creations  of  the  twelve 
Peers  to  vote  for  the  Peace  of  Utrecht  by  the  advice  of  Lord 
Oxford  and  Lord  Bolingbroke  rested  upon  grounds  entirely 
distinct  from  the  objections,  if  any  had  been  taken,  to  the 
creation  or  promotion  of  three  times  that  number  under  the 
advice  of  Mr.  Pitt  within  the  years  J  795  and  1796. 

There  are,  so  far  as  I  am  aware,  three  occasions  only  in 
our  history  on  which  the  creation  of  Peprs,  for  the  purpose  of 
securing  a  majority  in  the  House  of  Peers  on  a  question  on 
which  the  Peers  had  already  expressed  their  opinion,  was 
seriously  contemplated.  The  first  was  the  proposed  repeal 
of  the  Test  Act  in  Ijjfi^Jby  James  the  Second :  the  second 
was  the  Pc^fiiiiiL Utrecht  in  1711 :  the  third  was  the  Reform 
R[|l  of  iK.lg     As  to  the  first  of  these  cases  *  little  needs  be 

•  Hullam,  Const.  Hist.  iii.  73. 
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said.  The  proclamation  for  the  Parliament  in  which  it  was 
intended  to  propose  the  repeal  of  the  obnoxious  Act  *  was 
revoked  a  few  days  after  it  had  been  issued,  and  James  the 
Second  and  his  Parliament  never  again  met.  But  if  the 
King  had  carried  out  his  project,  if  before  the  Revolution 
the  Peers  had  been  created  and  the  Test  Act  repealed,  it  is 
not  unreasonable  to  suppose  that  this  exercise  of  the  preroga- 
tive would  have  found  its  place  in  the  black  catalogue  of  Royal 
enormities  contained  in  the  Declaration  of  Rights  ;  and  that 
its  abolition  would  have  been  one  of  ^^ ^"^0^^ ^rTyf  ^yv i gi "in 
just  as  its  revival  has  in  our  own  days  been  so  regarded. 

In  the  session  of  Parliament  held  in  December,  1711, 
Queen  Anne  announced  that  arrangements  were  made  for 
the  negotiation  of  a  Treaty  of  Peace.  In  the  House  of 
Lords  an  amendment  to  the  Address  was  carried,  repre- 
senting to  Her  Majesty  the  opinion  and  advice  of  their 
Lordships  that  no  peace  could  be  safe  or  honourable  to 
Great  Britain  or  Europe,  if  Spain  and  the  West  Indies  were 
allotted  to  any  branch  of  the  House  of  Bourbon.  Some 
days  afterwards  their  Lordships  passed  other  resolutions  on 
the  same  subject,  which  were  hostile  to  the  policy  of  the 
Government,  and  adjourned  for  the  Christmas  rccess  to  an 
unusual  day  the  second  of  January.  On  the  last  day  of 
the  year  twelve  Peers  were  created  ;  and  no  secret  was 
made  of  the  intention,  if  it  were  required,  to  double  the 
number.  Subsequently  Her  Majesty  communicated  to  both 
Houses  the  terms  of  the  proposed  treaty,  which  were  not 
in  accordance  with  the  previous  advice  of  the  Lords.  Both 
Houses  approved  of  the  terms ;  and  the  treaty  was  in  due 
course  concluded  accordingly.  But  on  the  accession  of 
George  the  First  the  leaders  of  the  Tory  party,  the  Duke 
of  Ormond,    Lord    Bolingbroke,  and   the   Earl  of  Oxford, 

*  Macauluy,  Hist,  nf  Ktiij.  ii.  314. 
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were  impeached.  The  two  former  noblemen  escaped  to  France, 
Lord  Oxford  awaited  his  trial.  One  of  the  charges* 
against  him  was,  that  he,  "  contrary  to  his  duty  and  his 
oath,  and  in  violation  of  the  gi*eat  trust  reposed  in  him,  and 
with  the  immediate  purpose  to  render  ineffectual  the  many 
earnest  representations  of  Her  Majesty's  allies  against  the 
said  negotiations  of  peace,  as  well  as  to  prevent  the  good 
effects  of  the  said  advice  of  the  House  of  Lords,  and  in  order 
to  obtain  such  further  resolutions  of  that  House  of  Parlia- 
ment on  the  important  subject  of  the  said  negotiations  of 
peace  as  might  shelter  and  promote  his  secret  and  unwar- 
rantable proceedings,  together  with  other  false  and  evil 
counsellors,    did   advise  Her  Majesty  to  make  and   create 

twelve  Peers  of  this  realm  and  Lords  of  Parliament 

By  which  desperate  advice  he  did  not  only 

as  far  as  in  Iwm  lay  deprive  Her  Majesty  of  the  continuance 
of  those  seasonable  and  wholesome  counsels  in  that  critical 
juncture,  but  wickedly  perverted  the  true  and  only  end  of 
that  great  and  useful  prerogative  t6  the  dishonour  of  the 
Crown  and  the  irreparable  mischief  to  the  Constitution  of 
Parliaments."  To  this  Article  Lord  Oxford  answered  "  that 
gi-ants  of  peerage  are  the  spontaneous  acts  of  the  Royal 
bounty,  without  any  advice  from  the  Privy  Council  or 
reports  from  the  Attorney-General  or  other  officers  ;  that 
from  the  usual  mode  of  making  such  gi-ants  he,  either  as 
Lord  Treasurer  or  Privy  Councillor,  could  have  no  know- 
ledge of  them  ;  but  that  if  Her  Majesty  had  asked  his 
opinion  whether  the  persons  she  intended  to  create  were 
suitable  persons,  he  should  have  highly  approved  of  Her 
Majesty's  choice  ;  that  they  were  all  persons  of  honour  and 
distinguished  merit ;  that  as  several  of  them  were  the 
eldest  sons  of  Peers  the  number  of  the  peerage  would  not 

*  15  State  Triah,  1083. 


1 


172  THE  HARMONY  OF   THE 

be  much  increased ;  and  that  on  former  occasions  the  pre- 
rogative had  been  exercised  in  a  manner  not  less  extensive."* 
Owing  to  a  dispute  between  the  two  Houses  respecting  the 
conduct  of  the  trial,  the  Commons  refused  to  appear  ;  and 
the  impeachment  was  therefore  dismissed.  But  although  a 
question  was  raised  in  the  House  of  Lords  whether  the 
facts  stated  in  certain  of  the  Articles  which  charged  Lord 
Oxford  with  treason  amounted  to  that  crime,  it  does  not 
appear  that  any  similar  question  was  raised  respecting  the 
Article  fi'om  which  I  have  quoted.  It  is  obvious  too  that 
the  Earl's  answer,  except  so  far  as  it  denied  that  he  gave 
advice,  was  irrelevant.  The  charge  was  not  that  improper 
persons  were  appointed ;  or  that  the  peerage  was  unduly 
increased ;  or  that  the  simultaneous  creation  of  so  large  a 
number  was  objectionable.  The  offeijce  alleged  was  that 
the  Earl  wilfully  advised  a  measure  which  deprived  Her  ^ 
Majesty  of  a  continuance  of  the  wholesome  advice  of  the 
House  of  Lords,  and  that  he  iuduced  Her  Majesty  to  exer- 
cise her  prerogative  in  a  manner  calculated  to  injure  the 
constitution  of  Parliaments.  The  case  does  not  warrant  us 
in  saying  that  such  advice,  if  it  were  given,  would  amount 
to  a  high  crime  and  misdemeanour.  All  that  it  establishes 
is  that  the  House  of  Commons  voted  the  charges  to  be  such  -/^f, 
and  that  the  House  of  Lords  did  not  express  any  dissent 
from  that  opinion,  and  was  prepared  to  try  them  accordingly. 
In  1832  during  the  great  conflict  respecting  Parliamentary 
Reform,  when  the  danger  of  civil  war  was  imminent,  and 
when  every  attempt  to  form  a  new  Administration  had 
failed,  King  William  the  Fourth  reluctantly  consented  to 
the  creation  of  a  sufficient  number  of  Peers  to  secure  a 
majority  in  favour  of  the  Reform  Bill.  Owing,  as  I  have 
already  remarked,  to  the  private  exercise  of  His  Majesty's 

•  For  the  simultauoous  creation  of  ten  pooruges  a  few  years  before,  see 
Luttrd's  Diary,  vi.  113. 
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personal  influence  and  to  the  discretion  of  some  of  the  Con- 
servative leaders,  the  Bill  passed  without  the  necessity  for 
recourse  to  any  unusual  measure.  But  Lord  Brougham  has 
since  declared  his  belief  that,  if  the  secession  of  the  Conserva- 
tives had  not  taken  place,  and  the  Bill  had  been  rejected  or 
materially  altered,  neither  he  nor  Earl  Grey,  the  two  persons 
to  whom  the  Royal  authority  was  given,  would  have 
ventured  to  avail  themselves  of  that  authority.  "  Such,"  he 
says,*  "  was  my  deep  sense  of  the  dreadful  consequences  of 
the  act  that  I  much  question  whether  I  should  not  have 
preferred  running  the  risk  of  confusion  that  attended  the 
loss  of  the  Bill  as  it  then  stood  rather  than  expose  the  Con- 
stitution to  so  imminent  a  hazard  of  subversion.  Had  we 
taken  this  course,  I  feel  quite  assured  of  the  patriotism  that 
would  have  helped  us  from  the  most  distinguished  of  our 
political  antagonists,  and  I  have  a  firm  belief  that  a  large 
measure  of  reform  would  have  been  obtained  by  com- 
promise." 

It  thus  appears  that  the  original  conception  of  this  use 
of  the  prerogative  belongs  to  what  is  now  universally 
acknowledged  to  be  the  worst  period  of  our  Constitutional 
History  :  that  on  the  only  occasion  on  which  the  design  was  ' 
actually  carried  into  effect,  although  its  execution  was  on  a 
small  scale  and  was  perhaps  not  without  some  extenuating  cir- 
cumstances,-f  the  Minister  who  advised  or  was  supposed  to 
have  advised  it  had  to  answer  before  his  Peers  for  a  criminal 
violation  of  his  duty  :  and  that  in  modern  times  when  the 

*  British  Constitution,  270. 

t  "  I  asked  Lord  Oxford  afterwards  what  was  the  real  inducement  for  taking 
BO  odious  a  course  when  there  were  less  shocking  means  to  have  acquired 
the  same  end.  He  said  the  Scotch  Lords  were  grown  so  extravagant  in  their 
demands  that  it  was  high  time  to  let  them  see  they  were  not  so  much  wanted 
as  they  imagined ;  for  they  were  now  come  to  expect  a  reward  for  every  vote 
they  gave." — Lord  Dartmouth's  Note  in  Burnet's  Hist,  of  His  Own  Times, 
vi.  94. 
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expedient  has  been  revived,  the  very  persons  who  obtained 
the  Royal  consent  for  this  purpose  declare  that  they  would 
have  faced  any  risk  rather  than  have  had  recoui'se  to  a 
measure  so  full  of  peril.     This  constitutional  equiv^alent  for 

a  <^iR«n1iTfj.7n    fhpreforP     rinon   -n,,{.    ,^lM^]yn   ii|i|j'h   fc1)pjW.rfr-frnm 

^^^p;^  precedents.  Still  less  can  it  be  justified  on  general  prin- 
ciples. It  is  the  function  of  the  House  of  Lords  to  advise 
,  the  Crown  in  all  affairs  of  State.  It  is  in  times  of  fjrave  and 
perilous  necessity  that  the  "  wholesome  councils  "  of  the 
Peers  are  most  needed.  Yet  it  is  in  these  very  times  that, 
according  to  its  supporters,  this  extraordinary  creation  of 
Peers  may  be  made.  If  the  Crown  could  in  this  way  silence 
or  pervei-t  the  House  of  Lords,  it  would  remove  at  the  very 
moment  when  the  restraint  was  required  one  of  the  checks 
which  the  Constitution  has  provided  against  the  rash  or 
improvident  action  of  the  Crown  or  of  the  Commons.  The 
King  would  no  longer  act  by  the  advice  and  with  the  con- 
sent of  the  Lords,  but  with  his  own  advice  and  his  own 
consent,  or  at  least  with  an  advice  and  consent  which  the 
law  deems  for  the  purpose  insufficient.  And  this  irrespons- 
ible action  would  be  aU  the  more  dangerous,  because  it 
(retained  the  pretence  of  responsibility.  In  sliort,  if  it  be 
wrong  to  pack  a  House  of  Conmions,  it  cannot  be  right  to 
swamp  a  House  of  Lords.  ^ 

It  is  probable  that  the  general  belief  in  this  supposed 
constitutional  remedy  has  to  some  extent  arisen  from  a 
failure  to  perceive  the  true  remedies  which  the  Constitution 
lias  provided  for  any  disagreement  between  the  Peers  and 
the  other  authorities  of  the  state.  These  remedies  I  have 
already  endeavoured  to  indicate.  Where  the  two  Houses 
are  at  variance  respecting  the  advice  they  should  offer  to  the 
King,  the  Constitution  affords  according  to  the  nature  of  the 
case  a  two-fold  solution  of  the  difficulty.  Where  the  subject 
of  difference  is  the  practical  administration  of  existing  laws 
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and  requires  an  immediate  decision,  the  remedy  is  the  pre- 
^,  ference  given  to  the  advice  of  the  Commons.  Where  the 
subject  of  difference  is  a  novelty  and  consists  of  some  pro- 
posed alteration  of  the  law,  the  remedy  is  fuller  considera- 
tion, and,  if  need  be,  compromise.  But  in  no  case  does' 
(our  Constitution  recognize  the  deliberate  stifling  of  one 
part  of  the  legislature  or  the  perversion  of  its  utterances. 
We  may  indeed  draw  a  lesson  from  the  events  of  1832  ;  but 
,,  it  is  a,  wamincr  aorainst  fliP  obstinnpy  tbaf.  yiAlrla  fnn  lafp^ 
^ 'a.iirl  thft  i-ar-V1ogai>o>:=g  r>f  ogifo f ir^r.  -»rTiip]i  vArnrps  npon  trf^asoTi  * 
Perhaps  not  the  least  injury  which  that  rash  excitement  has 
caused  is  the  habit  which  it  has  generated  of  thinking 
and  speaking  lightly  of  organic  changes  and  of  desperate 
remedies.  The  free  use  of  such  political  stimulants  is  ill 
suited  to  sobriety  of  political  thought  and  action.  At  the 
.best  it  converts  the  medicine  of  the  Constitution  into  its 
daily  food.  But  the  evil  is  still  worse  when  the  stimulant 
proves  to  be  not  really  medicinal,  but  in  all  cases  unsuited 
to  the  system  and  merely  deleteriousJf  • 


I 


§  6.  There  have  sometimes  arisen  between  the  two  Houses 
disputes  of  what  perhaps  may  be  termed  a  personal  charac- 
ter. Some  matter  of  privilege,  or  some  fancied  want  of  due 
respect,  has  often  given  rise  to  very  bitter  animosities.  The 
good  sense  and  moderation  which  are  characteristic  of 
Englishmen,  and  the  salutary  control  of  public  opinion,  have 
usually  been  sufficient  to  prevent  any  serious  results  from  such 
misunderstanding.  But  there  have  been  occasions  on  which 
some  more  active  influence  was  required.  This  influence  is 
found  in  the  interposition  of  the  Crown.  When  the  dissen- 
sions of  the  two  Houses  have  reached  such  a  height  as  to 
interrupt  the  progress  of  public  business,  the  excitement  has 

*  See  Roebuck's  History  of  the  Whig  Ministry,  ii.  311. 
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generally  been  allayed  by  a  prorogatioii.  In  the  great  con- 
test during  the  reign  of  Charles  the  Second  respecting  the 
civil  jurisdiction  of  the  House  of  Lords,  and  subsequently 
in  the  angry  discussions  that  arose  out  of  the  impeach- 
ment of  Lord  Danby,  this  remedy  was  advantageously 
applied.  After  the  Revolution  a  similar  course  was  adopted 
on  the  dispute  concerning  the  trial  of  Lord  Somers,  and 
again  in  the  still  more  violent  dispute  respecting  the 
Aylesbury  men. 

There  have  also  been  cases  in  which  the  King, 
although  he  is  not  supposed  to  take  any  official  notice  of 
anything  that  occurs  in  Parliament  until  a  formal  communi- 
cation is  made  to  him,  has,  either  officially  or  in  an  informal 
'  manner,  interposed  between  the  disputants  his  personal  good 
1  offices.  In  1669,  in  the  great  dispute  concerning  judicature  to 
which  I  have  referred,  the  King  prorogued  the  Parliament, 
although  no  Bill  had  been  passed  and  he  consequently  lost  a 
supply  of  four  hundred  thousand  pounds  which  the  Commons 
had  voted.  But  when  the  prorogation  had  expired,  notwith- 
standing the  anxious  warnings  of  the  Royal  speech  against 
a  renewal  of  these  hostilities,  the  House  of  Commons  lost  no 
time  in  reviving  the  subject.  The  King  then  offered  his 
mediation  between  the  Houses  ;  and  proposed  that  all 
records  and  entries  of  this  matter,  whether  in  the  Council 
books  and  Exchequer  or  in  the  journals  of  both  the  Houses, 
should  be  erased  ;  and  that  proposal  was  gladly  accepted.* 
In  the  year  1700  a  dangerous  dispute  arose  between  the 
Houses  in  consequence  of  the  Commons  having  tacked  to  a 
bill  of  supply  the  bill  for  the  resumption  of  Irish  forfeited 
estates,  a  measure  to  which  the  greatest  objections  existed.  In 
these  circumstance^_Willi_am  the  Third,-)-  although  he  did  not 


•  Sir  M.  Hale's  Jurisdiction  of  the  House  of  Lords,  123. 
t  Macaulay'8  Uist.  of  Eng.  v.  281. 
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actively  interfere,  allowed  it  to  be  understood  that  he  con- 
sidered the  passing  of  the  bill  as  on  the  whole  the  less  of 
two  great  evils.  The  effect  of  this  intimation  was  that  many- 
Lords  abstained  from  voting,  and  the  bill  was  passed.  A 
still  more  memorable  case  occurred  in  connection  with  the 
passing  of  the  Reform  Bill  in  1 832.  On  that  occasion  when 
both  Houses  seemed  equally  determined,  and  when  there 
appeared  no  alternative  between  some  terrible  outbreak 
and  the  simultaneous  creation  of  eighty  peers  who  were 
favourable  to  the  bill.  King  William  the  Fourth  induced  thai 
most  violent  opponents  of  the  bill  not  to  push  matters  to  an  i 
extremity  ;  and  caused  his  Private  Secretary  to  write  a  cir- 
cular letter  to  the  opposition  Peers  announcing  in  effect  that 
the  secession  of  a  sufficient  number  of  Peers  to  insure  the 
passage  of  the  bill  had  been  arranged.* 

Mr.  Mayf-  expresses  his  opinion  that  in  this  case  the 
interference  of  the  King  with  a  bill  stilF  pending  was  more 
unconstitutional  than  the  proposed  creation  of  Peers  would 
have  been.  Such  a  proposition  sounds  somewhat  like  a 
reductio  ad  ctbsurdum  of  Mr.  May's  views.  I  have  suffi- 
ciently stated  my  reasons  for  dissenting  from  both  the 
doctrines  thus  expressed.  I  have  attempted  to  show  that 
such  a  creation  of  Peers  is  not  only  unconstitutional  but  is 
absolutely  unlawful,  and  that  in  certain  cases  the  other 
course  has  weighty  precedents  in  its  favour.  But  since  the 
interference  of  the  Crown  is  certainly  unusual,  we  may 
inquire  what  are  the  conditions  which  determine  the  pro- 
priety or  the  impropriety  of  the  Royal  interference  with 
matters  still  before  Parliament.  I  think  that  the  cases 
establish  the  following  points.  Tn  the  first  plngo  fl<o  nl^jor^f 
of  the  interforenrp  slioji^d   l^p  t^  pw><^iin:i.^  fiw:.  f^^^q  ]-||||j|^|^cj  « 


*  Roebuck's  ffist.  of  the  Whig  Ministry,  ii.  834. 
t  Const.  Hist.  i.  120. 
N 
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not  to  create  a  difference  between  them.  Secondly,  this 
interposition  relates  to  the  Lords  rather  than  to  the  Commons. 
^  Thirdly,  the  remedy  aught  not  tojbe  applied  until  all  others 
have  failed,  and  consequently  the  occasions  for  its  use 
are  rare.  In  cases  of  dispute  between  the  two  Houses 
respecting  their  privileges  the  Crown  cannot  be  supposed  to 
have,  and  in  fact  never  has  had,  any  motive  for  interference 
other  than  the  desire  to  restore  their  friendly  relations.  It 
is  only  in  mattei-s  of  legislation  that  any  difficulty  arises. 
It  must  always  be  the  interest  of  the  King  that  the  action 
of  the  other  powers  of  the  State  should  be  harmonious.  To 
secure  this  harmony  the  Royal  opinions  and  feelings  are 
frequently  and  freely  sacrificed.  We  might  thus  expect  the 
result  which  the  cases  suggest.  The  King  may  induce  one 
House  to  sanctJQii  a  bill  which  the  j)ther  House  hasj)assed  : 

Yl^\,  Tip  r>n(jr]if  nnt,  fn^ipflniiA-^»r44^»^^yJHrmBft  <^^r^j^>^r  a.  proposal 

of  4he-©th«r.  Conciliation  not  strife  is  the  gracious  mission 
of  the  Crown.  We  can  thus  see  the  distinction  between  the 
conduct  of  William  IV.  on  the  Reform  Bill,  and  that  of  his 
father  on  the  India  Bill  of  1783.  King  William  interposed 
to  allay  a  difference  which  threatened  either  the  peace  or 
the  Constitution  of  the  country.  Nor  did  he  act  until 
every  other  lawful  expedient  had  been  tried  without  8uccess.v 
But  the  course  pursued  by  George  III,,  notwithstanding  the 
opinion  of  Lord  Campbell  in  its  favour,*  was  not  the  proper 
remedy  for  the  occasion.  He  might  have  changed  his 
Ministers  or  dissolved  Parliament  or  rejected  the  Bill. 
But  instead  of  taking  any  of  these  courses,  he  exerted  his 
personal  influence  with  the  Peers  to  procure  the  rejection  of 
this  Bill  which  his  Ministers  with  his  concurrence  had 
proposed  and  which  the  House  of  Commons  had  passed. 
It  is  scarcely  worthy  of  a  King  to  shrink  from  the  exercise 

*  Lire*  of  the  Chancellors,  c.  xcix.  ;  Life  of  Lord  Thurlou\ 
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of  his  own  lawful  power  of  rejection,  and  secretly  to  excite  \ 
others  to  engage  in  the  quarrel  which  he  himself  dared  not  I 
provoke. 

It  appears  also  that  the  Royal  interference  is  directed  to 
the  Peers  and  not  to  the  Commons.  The  reason  why  in 
fact  the  precedents  have  hitherto  pointed  in  this  direction  is 
because  the  movement  for  change  has  always  originated 
with  the  Commons,  and  the  resistance  of  the  Lords  to  that 
change  was  the  force  to  be  overcome.  But  the  principle  of 
the  rule  is  found  in  the  different  authority  of  the  Crown 
over  the  two  bodies.  The  King  can  dissolve  the  House  of 
Commons,  but  he  has  neither  th?vt  nor  any  similar  powpr  in 
the  case  of  thR  Peers.  There  is  no  need  therefore  for  any 
effort  to  influence  the  Commons,  because  in  that  case  a 
difierent  and  more  efficient  remedy  is  provided.  But  the 
Crown  has  no  direct  means  other  than  that  of  conference  by 
which  it  can  communicate  its  wishes  to  the  Peers  or  influence 
their  proceedings.  Yet  events  have  often  showed  the  need 
for  such  communications.  Thus  the  power  of  conference  is 
given  when  it  is  needed,  and  is  not  found  where  a  substi- 
tute exists.  The  effect  of  such  an  interference  depends  in 
a  great  degree  upon  the  discretion  with  which  it  is  employed. 
The  political  knot,  like  the  dramatic  knot,  should  be  worthy 
of  the  power  that  unloosens  it.  Sometimes  other  remedies 
are  sufficient  to  meet  the  case  :  sometimes  the  difficulty  may 
not  be  so  grave  as  to  require  any  interposition.  But  if 
unhappily  other  expedients  fail,  and  if  the  exercise  of 
Government  be  impeded,  it  seems  to  be  both  reasonable 
and  consonant  with  usage  that  the  King  should  take  notice 
of  the  obstruction  to  the  public  business,  and  should  use  all 
his  influence  to  remove  it. 
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§1.1  have  said  that  under  our  present  system  the  powers 
of  the  Crown  are  exercised  by  the  agency  and  under  the 
advice  of  certain  officers  of  State,  and  that  the  conduct  of  these 
officers  is  criticized  in  Parliament.  But'  apart  from  their 
relations  either  to  the  Crown  or  to  Parliament,  a  remark- 
able relation  has  grown  up  between  those  officers  themselves, 
which  forms  the  very  corner  stone  of  our  modern  system  of 
Government.  Few  writers  have  cared  to  treat  of  this  sub- 
ject, and  still  fewerhave  fully  discussed  it.*  Our  present  fami-k 
liarity  with  its  working  is  easily  mistaken  for  a  knowledge! 
of  its  theory  ;  and  the  system,  the  gradual  and  undesigned! 
and  sometimes  interrupted  growth  of  many  years,  does  not 
readily  admit  of  a  clear  and  unembarrassed  description.  It 
is  not  therefore  without  hesitation  that  I  attempt  to  trace 
in  the  present  chapter  the  rise  and  progress  of  the 
Cabinet. 

I  The  Cabinet  of  the  present  day  may  be  described  as  a 
'Political  Committee  of  the  Privy  Councilf  As  the  judicial 
functions  of  that  ancient  board   are   now  exercised   by  a 

•  See  for  much  valuable  information  on  this  subject  Earl  Grey's 
Parliamentary  Government,  and  Mr.  Cox's  Inst,  of  the  Eng.  Govt.  b.  i.  c.  x. 

t  See  The  Grenville  Papers,  ii.  515,  3  lb.  15,  and  6  Hans.  300 ;  Macqueen's 
Appellate  Juritdiction. 
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committee  specially  organised  for  the  purpose,  and  as  other 
committees  hav^e  been  in  like  manner  formed  from  it  for  the 
exercise  of  other  parts  of  the  prerogative,  so  the  general 
direction  of  all  public  departments  and  the  decision  upon  all 
important  questions  of  administration  are  now  vested  in  a 
similar  committee.     There  is  indeed  a  difference,  although 
not  a  very  material  one,  between  the  Cabinet  and  the  other 
committees  to  which  I  have  referred.      The  latter  have  a 
known  right  and  a  statutable  jurisdiction.      The  growth  of; 
the  Cabinet  has  been  spontaneous,  and  its  powers  and  duties! 
are  fixed  by  custom.      This  committee  is  nominated,  like  allf 
other  parts  of  our  Executive  system,  by  the  Crown,  and  com-; 
prises  the  chief  officers  of  all  the  great  departments  of  State  | 
These  officers  are  members  of  either  House  of  Parliament  ;' 
and  their  opinions  on  the  pressing  questions  of  the  time 
agree   generally   with    the    opinion    of    Parliament,  or  at 
least  of  the    House   of  Commons.     When   this  agi-eemenb' 
ceases,    they    make   way    for    others   who   can   fulfil   this 
essential     condition.      In     accordance     with     the     advice 
of  this    body,    however   it  be   for    the    time    constituted, 
the    King,    while   he  retains    their   services,    always   acts. 
This  advice,  at  least  on  all  importcint  occasions,  is  the  result 
of  joint  deliberation,  is  communicated  to  the  King  in  a  joint 
form  or  through  their  Chief,  and  is  taken  to  be  the  advice, 
of  the  collective  body.     Each  member  of  the  Ministry  there-, 
fore  is  responsible  for  all  the  proceedings  of  the   Ministry  ; 
and  in  like  manner  the  collective  Ministry  is  bound  by  the 
acts  of  each  of  its  members.     If  any  minister  is  overruled  on  j 
a  point  on  which  he  feels  that  he  cannot  submit  to  the! 
opinion  of  the  majority,  he  must  resign.     If  the  Ministry 
feel   that  it  is  compromised  by  the  misconduct   of  a  col- ' 
league,  that  colleague  must  be  immediately  removed.      **  It  ' 
is,"  says  Lord  Macaulay,*  "  by  means  of  Ministries  thus  con- 

*  Iliat.  of  Kng.  iv.  i'Sii. 
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stituted  and  thus  changed  that  the  Enprlish  Government  has 
long  been  conducted  in  general  conformity  with  the  delibe- 
rate sense  of  the  House  of  Commons,  and  yet  has  been 
wonderfully  free  from  the  vices  which  are  characteristic  of 
Governments  which  are  administered  by  large  tumultuous 
and  divided  assemblies.  A  few  distinguished  persons 
agreeing  in  their  general  opinions  are  the  confidential 
advisers  at  once  of  the  Sovereign  and  of  the  Estates  of  the 
realm.  In  the  closet  they  speak  with  the  authority  of  men 
who  stand  high  in  the  estimation  of  the  representatives  of 
the  people.  In  Parliament  they  speak  with  the  authority 
of  men  versed  in  great  affairs  and  acquainted  with  all  the 
secrets  of  the  State.  Thus  the  Cabinet  has  something  of 
the  popular  character  of  the  representative  body ;  and  the 
representative  body  has  something  of  the  gravity  of  a 
Cabinet." 

§  2.  In  the  earlier  period  of  our  history  all  administra- 
tive business  was  transacted  in  the  Privy  Council.  This 
body,  which  at  different  times  is  mentioned  by  various 
names,  is  that  Council,  assigned  by  the  law  to  the  King  for 
affairs  of  State.  In  it  all  questions  of  public  policy  were 
debated  and  the  Royal  resolutions  concerning  them  wei'e 
adopted.  But  there  was  no  concerted  action  between  its 
members,  and  no  prearranged  policy.  There  was  no  dis- 
position on  the  part  either  of  individual  members  or  of  the 
whole  body  to  cease  to  oflfer  any  further  advice  if  they 
found  that  their  advice  was  disregarded.  Their  duty  was 
to  advise  the  King.  If  he  adopted  their  counsel,  it  was 
well.  If  he  disregarded  it,  they  could  only  in  their  respective 
offices  carry  out  his  views  as  well  as  the  nature  of  the 
case  admitted.  If  they  gave  improper  advice,  or  if  the}--  in 
submission  to  the  Royal  directions  transgressed  the  limits 
of  the  law,   they  were  criminally  liable.     But  it  was  the 
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duty  of  each  councillor  merely  to  give  his  advice  ;  and  it 
was  the  duty  of  each  minister  to  execute  within  the  limits 
of  his  office  all  lawful  commands  that  the  King  might  issue. 
There  was  therefore  no  unity  of  sentiment  among  members  1 
of  the  Council.    They  were  indeed  employed  in  the  service  of  I 
a  common  master  ;  but  in  private  and  even  in  public  they 
made  little  attempt  to  conceal  their  differences,  and  were  ' 
frequently  engaged  in  mutual  and  deadly  hostility.*    When 
they  were  in  Parliament,  they  were  indeed  expected  to  pro- 
cure the  desired  subsidies  with  as  much  expedition  as  they 
could ;  but  any  attacks  upon  each  other  and  occasionally 
even  votes  against  favourite  projects  of  the  Crown  were 
regarded  as,  at  the  worst,  venial  offences.    If  a  servant  were 
in  other  respects  meritorious,  the  King  did  not  think  of  dis- 
missing him  because  he  opposed  in  Parliament  what  he  had 
previously  opposed    in   Council.      On   some   occasions   the 
authority  of  the  Crown  was  vigorously  exerted,  but  these 
displays  of  vigour  were  exceptional.      The  strict  discipline 
of  later  times  was  characteristic  of  a  very  different  system. 
In  many  respects  indeed  the  relation  that  then  subsisted 
between  the  Crown  and  its  advisers  was  in  reality  what  it 
professed  to  be  in  words,  the  relatjjon  nf  m?ic.|p|.  pr^/\  cjo^.t^t^i 
The  official  counsellor  such  as  Cecil  or  Hyde  often  deplored, 
like  some  faithful  steward,  the  extravagance  of  his  master  ; , 
and  grieved  at  the  infatuation  that  rejected  all  advice,  and 
was  deaf  to  every  entreaty.      But  he  would  have  thought  i' 
himself  grossly  failing  in  his  duty  if  on  that  account  hej 
deserted  his  post ;  and  his  dismission  pained  him  not  as  a 
mere  pecuniary  loss  but  as  a  slur  upon  his  fidelity.f 

§  3.  Although  some  traces  of  the  practice  are  found  in 
the  times  of  Charles  the  First,J  the  first  separation  of  the 

*  See  Macaulay's  Hist,  of  Eng.  iii.  13. 

t  Lister's  Life  of  Clarendon,  ii.  51fi. 

{  See  Cox's  Iimtittitions  of  the  F.nfilinh  (lormimcnt,  210. 
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\  Political  Committee  from  the  Privy  Council  dates  from  the 

/  Restoration.     At   all   times   indeed   the    King   must    have 

frequently  transacted  business  with   some  small  number  of 

his  more  trusted  counsellors ;  and  Clarendon  speaks  of  the 

formation  of  Committees  of    "  dexterous   men "    from   the 

Council  table  for  the  despatch  of  business.     About  the  time 

1  of  Charles  the  First  the  rank  of  Privy  Councillor  seems  to 

I  have  been   gradually  becoming  a   mark   of  honorary  dis- 

1  tinction  ;    and  the   increa.se  of  such    Councillors    would  of 

I  course  diminish  the  utility  of  the  Council  as  an  administrative 

'  body.      At  the  Restoration  it   was   thought   expedient  to 

retain  the  surviving  members  of  Charles  the  First's  Privy 

Council.     These  persons  together  with  the  Ministers  of  the 

restored  King  amounted  to  thirty.     Some  of  these  former 

counsellors  had  sided  with  the  Parliament,  and  were  thus 

of  suspected  loyalty.*      Such  a  body  so  composed  seemed  to 

the  practical  and  zealous  Hyde  to  be  certainly  inefficient, 

and  probably  unsafe.     He  accordingly  procured,  perliaps  as 

part  of  a  general   scheme  of  Administrative  Reform,  the 

!  appointment  of  a  committee  of  six  persons  whose  ostensible 
duty  was  the  consideration  of  foreign  affairs,  but  .w)io  really 
'  deliberated  in  the  presence  of  the  King  upon  all  questions  of 
j  importance,  whether  domestic  or  foreign,  before  they  were 
submitted  to  the  Council  Board.     It  wjis  probably  to  this 
siime  committee,  it  certtiinly  wjis  to  one  of  which  Clarendon 
was    a    member,   that   the    King    intrusted    the    general 
management  of  his  Parliamentary  business.     On  Clarendon's 
fall  the  practice  was  continued  ;  and  an  accident  gave  to  it 
j  a  curious  prominence.     The  initijd  letters  of  the  names  of  its 
then  members  happened  to  form  the  Vord  "  Cabal,"  a  word 
previously   merely   equivalent  to   cabinet,    but   ever  since 
doomed  to  bear  an  odious  connotation. 

•  Listor'8  Life  of  Clanridoii,  ii.  6,  7. 
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The  deliberations  of  the  King  with  a  portion  only 
of  his  Council  had  long  been  a  matter  of  some  jealousy. 
Such  a  favoured  body  was  called  from  the  Spanish 
practice  a  junto,  and  from  French  and  Italian  analogies 
a  cabinet  or  cabal.  Lord  Bacon,*  after  noticing  the 
inconveniences  which  they  were  designed  to  cure, 
describes  cabinet  councils  as  a  remedy  worse  than 
the  disease.  Metis  the  wife  is  degraded  into  Metis  the 
mistress.  The  Councils  of  State  to  which  princes  are 
married  degenerate  into  councils  of  "  favoured  persons 
recommended  chiefly  by  flattery  and  afiection."  Thej 
Cabinet  of  the  Stuarts  was  indeed  equivalent  to  the  "  King'^ 
Friends  "  of  the  House  of  Hanover.  The  return  therefore  t(\ 
the  good  old  ways  of  dealing  with  the  Privy  Council  only 
was  a  favourite  project  of  Administrative  Reform.  In  1679 
Sir  William  Temple  organized  an  elaborate  but  short  lived 
Privy  Council.  Its  chief  recommendation  was  its  recog- 
nition of  the  principle  that  the  King  was  in  all  respects  to 
follow  his  Coimcil's  advice.  Its  principal  defect  was  its 
inability  to  prevail  upon  him  to  do  so.  At  length  in  the' 
Act  of  Settlement  a  provision  was  introduced  requiring  that 
after  the  Hanoverian  Succession  all  business  properly 
cognizable  in  the  Privy  Council  should  be  transacted  there, 
and  tliat  all  resolutions  taken  thereupon  should  be  signed 
by  the  Privy  Councillors  who  advised  them.  Before  itf 
came  into  force  this  clause,  which  merely  revived  an  ancieno 
practice,-|"  was  repealed.  No  explanation  of  the  reasons  oi 
the  repeal  are  recorded.     It  may  perhaps  have  been  that,  as 


*  Bacon's  Works,  vi.  425. 

t  "  In  the  reign  of  Henry  V.  every  Act  of  the  Council  of  which  there  axe 
many  still  extant  was  Written  on  a  separate  paper  and  signed  by  all  the 
members  present,  except  the  oilicers.  These  documents  were  afterwards 
copied  into  the  General  Register  or  Book  of  the  Council." — Proceedings  of 
Privy  Council,  ii.  xxvi. 
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Mr.  Hallam  suggests,  Ministers  shrunk  from  so  definite  a 
responsibility.  But  we  know  that  the  Tory  Party  wlio  did 
not  venture  openly  to  oppose  the  measure  used  every  effort 
to  discredit  it ;  *  and  accordingly  loaded  the  Bill  with 
clauses  to  which  they  thought  that  the  Lords  would  not 
agree,  and  on  the  loss  of  which  they  hoped  to  raise  disputes 
sufficient  to  procure  its  rejection.  The  Lords  perceived 
the  design,  and  passed  the  bill  without  amendment.  At  a 
later  period,  when  the  Whigs  were  in  power,  this  clause  and 
some  others  which  were  personally  offensive  to  the  future 
King,   were  repealed.     It  may   then  be  inferred  that  the 

\  restoration  of  the  former  mode  of  transacting  business  was 
\felt  to  be  inconvenient ;  and  a  sort  of  implied  sanction  seems 
to  be  given  to  the  new  method,  partly  by  the  postponement 
of  the  clauses  in  the  Act  of  Settlement  during  the  existing 
and  the  succeeding  reigns,  and  partly  by  the  deliberate 
repeal  of  these  provisions.     Soon  after  this  repeal,   in  the 

I  beginning  of  the  year  1711,  we  find  in  an  address  of  the 

I  House  of  Lords  to  the  Queen  a  distinct  recognition  of  the 

!  Cabinet  Council ;  f  and  on  the  same  occasion  there  arose  a 

curious  discussion   respecting  the    meaning  of  the   terms 

Cabinet  and  Ministers.    ^\ 

It   is   said  I   that   the   House   of  Commons    has   never 
T       in    any    of    its   authentic    acts    recognized    the    existence 

j  of  the  Cabinet.      But    ij^age    has    now   effectually  settled 

f  the    position     of    that     body.       It    either    exercises    or 
directs     the    exercise    of    all    the    powers    of  the    Privy/ 
Council.       In     some     matters      the      Minister      of      the 
department   alone    takes   the   Royal    pleasure.       In    other 
matters  which  are  of  a  more  formal  nature,  or  which  relate 

•  Lord  Cowper's  Impartial  History   of  Parties,  Appendix  to  Lord  Camp- 
bell's Life  of  Lord  Cowper. 
t  6  Pari.  Hift.  970. 
1  Per  Sir  G.  C.  Lewis,  3  Hans.  elv.  79. 
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more  directly  to  public  affairs,  the  King  in  Council 
has  to  deal.  But  the  chief  of  each  department  is  a  member 
of  the  Cabinet  and  acts  with  the  sanction  express  or  implied 
of  his  colleagues ;  and  thus  the  proceedings  of  the  several 
departments  are  under  the  direction  of  the  Cabinet.  No\ 
members  of  the  Privy  Council  attend  the  meetings  of  that 
body  unless  their  presence  is  specially  requested  ;  and  it  is 
under  the  advice  of  the  Cabinet  that  such  summonses  are 
issued.  The  Privy  <^^unHl  of  th"  prp^nnt  day  is  thus  in 
effect  the  Cabinet,  meeting  in  the  presence  of  thn  Quf;;en  for 

th e  purpOSPi  of  informing  TTpr   Mnjpgfy  nf  iha    rpqnlf    nf  fliPir 

previous  deliberntinns  gp  r.PT-fQir.  oIqoopq  rsf  public  si^l^^ecta. 
and  of  rpppiving  ¥ipr  ]\fflipst,v's  pipflsnrp  npnn  t.liP  ndvirft 
that  thev  thus  tender.     Tbe  dignity   therefore  of  a  Privy 

Councillor  is  now  mprply  t.i'fiikr       Tf.  onTifi^^y-g   a    f^Prfflin    rariW 

-\  and  position  :  but  does  not  necesjflrily  luring  with  it  any 
'  political,  ijifluejn  ce. 

§  4.  Lord  Macaulay*  observes  that  the  first  English 
Ministry  was  gradually  formed,  and  that  its  precise  date 
must  therefore  be  uncertain.  But  the  period  from  which  he 
is  inclined  to  reckon  the  era  of  Ministers  is  the  meeting  of 
Pai'liament  after  the  general  election  of  1695.  I  venture  to 
think  that  this  date  marks  a  very  early  stage  in  Ministerial 
development.  Still  it  is  in  this  point  of  view  a  remarkable 
period.  William  the  Third  had  commenced  his  reign  with 
the  desire  to  retain  in  his  service  the  ablest  men  of  every 
shade  of  political  opinion.  Administrative  ability  and  not 
political  sympathies  formed  in  his  judgment  the  proper 
qualification  for  office.  He,  himself  the  ablest  statesman 
of  his  day,  took  a  leading  part,  as  his  predecessors  had  done, 
in  the  business  of  administration.     He  commanded  his  own 


•  Hitt.  of  Eng.  v.  124. 
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army.  He  conducted  his  own  negotiations,  and  decided 
upon  his  own  foreign  policy.  But  in  the  House  of  Commonsl 
party  spirit  was  still  bitter ;  and  although  their  opponents 
were  a  formidable  minority,  the  Whigs  were  in  the  ascendant. 
One  after  another,  successful  attacks  were  made  upon  those 
parts  of  the  Government  which  were  administered  by  Tories. 
The  naval  administration  *  was  censured  ;  and  the  change 
which  ensued  necessitated  the  further  change  of  removing 
Lord  Nottingham,  the  great  Tory  leader,  from  the  office  of 
Secretary  of  State.  Shortly  afterwards  the  Duke  of  LeedSj-f- 
the  Lord  President,  was  for  the  second  time  in  his  eventful 
life  impeached  ;  and  although  the  Commons  did  not  continue 
their  proceedings,  and  he  was  allowed  nominally  to  retain 
his  office,  he  virtually  ceased  to  be  a  Minister.  Trevor,  who 
had  been  first  Commissioner  of  the  Great  Seal,  had  pre- 
viously given  way  to  the  able  legal  champion  of  the  Whigs, 
Lord  Somers  ;  and,  about  the  time  when  the  Duke  of  Leeds 
was  imi)eached,  was  obliged,  as  Speaker  of  the  House  of 
Commons,  to  put  to  the  vote  and  announce  the  adoption  of 
the  resolution  that  branded  himself  with  corruption.| 
Lastly,  although  not  for  some  time  afterwards,  Godolphin, 
the  sole  remaining  Tory  amongst  the  great  officers  of  State, 
was  induced  to  tender  his  resignation.  §  The  general 
election  of  1G95  had  been  highly  favourable  to  the  Whig 
party :  their  chiefs  were  intimately  connected  with  each 
other,  and  were  devotedly  supported  by  their  followers.  || 
Thus  the  Junto,  as  they  were  called,  possessing  the  con- 
fidence both  of  the  King  and  of  Parliament  foiined,  at  least 
so  far  as  domestic  affaire  were  concerned,  a  veritable  though 
undeveloped  Ministry. 

Thus  at  the  commencement  of  the  eighteenth  century 


*  Macaulay,  iv.  469,  470.  f  Ih.  561. 

\  lb.  550.  §  Ih.  734.  I)  lb.  446. 
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two  principles  may  be  regarded  as  almost,  if  not  thoroughly, 
established.  The  unwieldly  machinery  of  the  Privy  Council 
was  superseded  by  a  smaller  and  more  efficient  executive; 
and  this  new  body  was  composed  of  men  whose  opinions  on 
political  subjects  were  alike,  and  were  also  acceptable  to 
Parliament.  But  the  mode  in  which  the  Ministry  is  changed 
in  accoT-dance  with  the  fluctuations  of  opinions  and  feelings 
in  the  House  of  Commons  was  not  then  known.  The  states- 
men of  the  Revolution  were  not  conscious  of  the  great  politi- 
cal change  which  was  proceeding  among  them.  Not  even 
Lord  Somers,  "  the  foremost  man  of  his  age  in  civil  wisdom," 
thought  it  strange  that  one  party  should  be  in  possession  of 
the  Executive  Administration  while  the  other  predominated 
in  the  Legislature.*  Still  although  the  process  of  change 
was  both  tedious  and  painful,  its  principle  became  gradually 
fixed.  In  the  later  years  of  William  and  the  early  years  of 
Anne,  both  the  action  of  Parliament  and  the  condition  of 
the  Administration  were  highly  unsatisfactory.  At  length^ 
the  disposition  of  the  nation  and  the  partialities  of  the 
Crown  happened  for  some  time  to  coincide.  The  people 
were  gratified  with  the  successful  prosecution  of  the  war. 
The  Queen  was  anxious  to  promote  the  glory  of  the  husband 
of  Mrs.  Freeman.  But  Mrs.  Morley  and  Mrs.  Freeman 
quarrelled  ;  the  latter  was  discharged,  and  the  Tory  waiting 
woman  installed  in  her  place.  About  the  same  time  came 
the  great  storm  of  Sacheverell,  and  the  cry  that  the  Church 
was  in  danger.  The  "Whig  Government  failed  to  resist  the 
combined  influence  of  court  intrigue  and  popular  bigotry  ; 
and,  although  not  all  at  once,  a  Tory  administration  was 
formed.  On  the  death  of  Queen  Anne  a  reaction  took  place 
in  favour  of  Whig  principles  ;  and  the  new  King  from  the 
very  nature  of  his  position  selected  Whig  statesmen  as  his 

*  Macaulay,  v.  168. 
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advisers.  These  changes  however  were  for  the  most  part 
dependent  upon  court  favour.  When  the  credit  of  an  un- 
welcome minister  declined  in  Parliament,  the  opportunity 
was  usually  taken  to  dispense  with  his  services.  It 
\  was  not  until  the  fall  of  Sir  Robert  Walpole  that  a  minister, 
strong  in  official  experience  and  in  the  implicit  confidence  of 
the  King,  first  acknowledged  that  he  could  no  longer  usefully 
serve  the  Crown  when  he  no  longer  possessed  the  confidence 
of  the  House  of  Commons.  Even  then,  the  subordination  of 
jthe  Executive  to  the  Legislature  long  remained  incomplete. 
The  Ministry  had  not  yet  acquired  its  political  unity ;  and 
in  the  absence  of  such  unity  the  process  of  change  was 
tedious  and  difficult. 

§  5.  I  have  said  that  under  our  older  system  of 
Government  the  affairs  of  State  were  discussed  by  the  Privy 
Council  in  the  presence  of  and  in  conjunction  with  the 
King.  Even  at  the  present  day  when  a  Privy  Council  is  held 
Her  Majesty  is  personally  present  ;  and  the  proceedings  at 
such  meetings  are  the  acts  not  of  the  Privy  Council  but  of 
the  Queen  in  Council.  When  that  separation  of  the 
Political  Committee  of  the  Privy  Council  to  which  I  have 
referred  took  place  after  the  Restoration,  the  King 
continued  his  personal  attendance  at  the  Committee. 
In  the  succeeding  reigns  the  same  practice  was  observed. 
But  during  the  frequent  absence  of  William  III,  his 
servants  were  compelled  to  meet  without  him  for  the  discus- 
sion of  state  affairs.  It  is  hardly  possible  that  the  principal 
servants  of  the  Crown,  or  at  least  such  of  them  as  were  in- 
timately connected,  should  not  at  all  times  have  held  private 
deliberations  upon  the  state  of  public  affairs  and  their  par- 
liamentary and  political  prospects.  But  an  organized  and 
permanent  system  of  political  consultations  seems  to  have 
commenced  under  the  Tory  Ministry  of  Queen  Anne.    Dean 
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Swift  records  that  it  was  Mr.  Harley's  custom  every  Satur- 
day to  have  at  dinner  a  small  party  of  his  political  asso- 
ciates.    The  persons   who   were   usually  present   on   these 
occasions  were  the  Lord  Keeper  Harcourt,  Earl  Rivers,  the 
Earl  of  Peterborough,  St.  John,  and  Dean  Swift.*     At  these 
meetings  (the  Dean  relates)  "  after  dinner  they  used  to  dis- 
course and  settle  matters  of  great  importance."     But  on  the. 
accession  of  the  House  of  Hanover  these  precedents  of  occa- 
sional  absence    of  the   King  and  of  private   consultations 
of  the  ministers  acquired  a  new  importance.f     The  King 
did  not  know  English,  and  his   Ministers  did  not  know 
German.     George  the  First  neither  understood  nor  cared  to, 
understand  the  domestic  affairs  of  his  new  kingdom  ;  andi 
was  only  anxious  to  escape  from  it  as  often  and  for  as  long  aj 
time  as  he  safely  could.    His  son,  although  he  was  somewhat  • 
less  ignorant  of  our  language  and  our  circumstances,  was* 
almost  equally  attached  to  his  continental  dominions,  and 
was  conscious    of  his  inability  to    form   any   independent 
opinion  upon  British  affairs.    The  King  consequently  ceased  ' 
to  preside  at  Cabinet  meetings  ;  and  received  the  advice  of 
his  ministers  either  separately  according  to  their  respective 
departments   or   collectively   through   one   of    the   leading 
members  of  the  cabinet.     The  usage  of  forty-live  years,  and 
the  obvious  convenience  to  ministers  of  the  arrangement, 
and  the  circumstance  that  these  Cabinet  meetings  were  un- 
official and  unrecognized  by  law,  and  perhaps  a  belief  on  the 
part  of  the  King  that  he  would  attain  his  object  by  other 
means,  seems   to   have  caused  the  practice   to   remain  un- 
changed when  George  the  Third  ascended  the  throne. 

It  is  not  easy  to  understand  the  precise  character  of  the 
Cabinet  Council  a  century  ago.     Although   such  a  body  is 

•  See  Lord  CampbeU'B  Chancellors,  Life  of  Lord  Harcourt,  o.  118. 
t  See  Hallam's  Comt.   Hist.  iii.  290 ;  Buckle's  Hist,  of  Civiliz.  i.  402, 
note  ;  Lord  Waldegrave's  Memoirs,  66. 
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frequently  mentioned  at  an  earlier  period,  its  powers  must 
[have  been  very  different  from  those  which  it  now  possesses. 
Sir  Robert  Walpole  was  in  effect,*  as  he  was  often  described, 
sole  Minister.  Lord  Waldegrave  -f*  speaks  of  the  Duke  of 
Newcastle  as  sole  Minister.  Yet  Cabinets  certainly  existed 
under  each  of  these  statesmen  ;  but  no  such  expression  could 
be  applied  to  a  minister  of  the  present  day.  From  the 
manner  in  which  a  contemporary  politician  J  writes  of  the 
convention  of  a  Special  Council  to  which  every  member  was 
summoned  and  at  which  His  Majesty  announced  his  in- 
tended marriage,  it  seems  that  the  distinction  of  the  two 
bodies,  the  one  for  deliberative  purposes  and  the  other  for 
the  formal  statement  and  adoption  of  advice  was  fully 
known  in  the  commencement  of  the  reign  of  George  III.§ 
More  than  forty  years  afterwards  Mr.  Fox  ||  referred  to  it  as 
the  usual  and  well-known  mode  of  conducting  business.  On 
several  occasions  too  in  the  earlier  part  of  the  reign,^ 
references  are  made  to  appointments  to  the  Cabinet  Coun- 
cil. One  of  these  is  very  curious.  It  relates  to  the  year 
1761.  "  The  Duke  [of  Leeds]  is  forced  to  quit  the  Cof- 
ferer's place,  but  to  break  his  fall  is  made  a  Cabinet  Coun- 
cillor, a  rank  that  will  soon  become  indistinct  from  Privy 
Councillor  by  growing  as  numerous."**  It  is  said  too  that 
Lord  Bute's  appointment  to  the  Cabinet  and  not  to  the 
Privy  Council  was  much  censured  at  the  time.-f-f*  On  the 
Address  in  1761  Lord  Temple  moved  as  an  amendmenta  request 
for  the  appointment  of  a  First  Minister,JJ  a  motion,  which 
although  unsuccessful,  suggests   a  very   different   state  of 

•  See  Lord  Campbell's  Chancellors,  Life  of  Lord  King,  c.  126. 
t  Memoirs,  20.  *  Grenville  Papers,  i.  374. 

§  Bespocting  the  number  of  the  Cabinet,  and  the  grades  of  power  in  it 
in  1782,  see  Benthajn's  Works,  ix.  218,  note. 

II  6  Hansard,  312.  H  Bedford  Correspondence,  iii.  49,  134,  210. 

**  Walpole's  Letters,  iii.  384.  ft  Walpole's  Memoirs,  i.  8,  not^. 

\\  Walpole's  Letters,  iii.  459. 
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things  from  that  which  now  exists.  Under  the  admin-* 
istration  of  George  Grenville  *  the  want  of  proper 
communication  between  the  Ministers  seems  to  have  been 
felt,  and  an  attempt  was  made  to  supply  the  deficiency 
by  regular  Cabinet  dinners.  Again  in  the  negotiations  be- ' 
tween  Mr.  Fox  and  Lord  North  which  resulted  in  their 
coalition,-f-  the  departmental  character  of  the  Government 
not  only  during  but  before  Lord  North's  administration,  and 
the  want  of  concert  between  the  servants  of  the  Crown  were  \ 
brought  into  notice.    . 

This    method    of    Government    by    departments    was ' 
exactly  that  which    George  the   Third  laboured   to  estab- 
lish ;     and     was     sharply     opposed     to    the    method    of 
Government  by  a  Cabinet.     In  the  latter  method  the  inde- 
dependent  preliminary  consultation  is  essential.      It  tends 
not  only  to  effect  that  political  unity  to  which  I  shall  pre- 
sently refer,    and  to  compose  in    private  those  dissensions 
between  the  servants  of  the  Crown  which  formerly  were 
manifested  openly  ;  but  also  to  bring  the  Royal  will  directly  i 
under  the  influence  of  Ministers.     A  decided  course  of  action] 
complete    in  all  its    details  is   now   recommended   to   the' 
King.     He  has  merely  to  assent  to  it  or  reject  it.     If  he ' 
choose  the  latter  alternative,  his   Ministry  resigns,  and  he 
has   the  serious   task   of   forming   another   Administration 
which   is  likely  to  coincide  in  his  views.     Thus  in    1825 
when  the  recognition  of  the  Spanish  Colonies  was  under 
consideration,  George   IV.,  who    was  very  averse   to   this 
measure,  required   from  his  Cabinet  upon  a  question  which 
he    proposed  to  them  "  an  individual  (seriatim)   opinion." 
The  ministers  however  declined  to  give  such  an  opinion,  but 
after  consultation  sent  a  joint  reply  defending  their  policy. 
The  King  had  thus  no  option  except  to  dismiss  all  or  none, 

•  Qrenville  Papers,  ii.  256.  t  Fox'»  Memorialt,  ii.  38. 
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and  he  accordingly  acquiesced  in  their  proposals.*  The  effect 
of  this  change  in  Executive  affairs  is  analogous  to  the 
change  in  Legislation  that  marks  the  reign  of  Henry  the 
Sixth.  The  Parliament  presents  its  bill,  as  the  Ministry 
tenders  its  advice,  in  matured  and  suitable  form,  Pn/ 
matters  of  State  therefore,  as  in  matters  of  legislation,  the/ 
voice  of  the  King  is  no  longer  deliberative,  but  sanctioning] 
The  act  is  still  his  act,  and  he  may  either  accept  or  decline 
the  advice  which  his  Council  for  Legislation  or  his  Council 
for  affairs  of  State  tenders  :  but  if  he  decline,  he  cannot 
expect  to  continue  on  friendly  terms  with  the  Council  in 
which  he  thus  plainly  intimates  his  distrust. 

.  §  6.  We  have  thus  traced  several  steps  in  the  history  of 

'Cabinets.  They  began  by  the  separation  from  the  Privy 
Council  of  a  kind  of  committee  for  administrative  pur- 
poses. The  next_step^as  that  this  committee  was  selected 
'' '  from  the  political  party  at  the  time  predominant  in  Parlia- 
ment. In  the  third_j)lace  its  deliberations  were  conducted 
V  apart  from^the^ing,  and  its  advice  was  tendered  to  him  in 
a  definite^iid  tangible  form.  But  the  distinctive  characteristic 
of  the  Cabinet,  and  the  feature  which  is  essential  to  its 
successful  and  complete  operation,  is  its  political  _unity. 
The  Cabinet  is  not  an  ordinary  board.  It  is  literally 
a  partnership  of  Privy  Councillors  for  administering  the 
Government.  If Jtjail  or  if  it  succeed,_its  failure  or  its 
success  is  that  .Ql_the^^Ugfiti^ body.  Whatever  internal 
difficulties  it  may  have,  its  voice  and  its  action  are  single,  i 
If  one  of  its  members  should  commit  any  error  or  become 
involved  in  any  difficulty,  the  blame  attaches  not  to  him 
only  but  to  all  those  who  either  actually  concurred  in  his 
views  or  at  least  authorized  him  to  act  in  their  behalf     It 

•  Stapleton's  Canning  and  his  Timet,  418,  435. 
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is  needless  to  say  that  under  our  existing  system  a  retiring 
ministry  gives  way  at  once  and  in  a  body  to  its  successor. 
Except  in  the  case  of  a  mere  reconstruction  of  a  ministry, 
no  member  of  the  out-going  Ministry  is  now  asked  or  would 
consent  to  remain  in  office  under  the  opponents  of  his  party. 
This  principle  is  of  very  recent  growth.  When  the 
Tories  came  into  office  in  1710,  the  displacement  of  a  few 
of  the  great  officers  of  state  was  spread  over  a  period  of  four 
months  ;  and  Burnet  denounces  as  wholly  unparalleled  so 
sudden  and  so  complete  a  change.  In  1742  on  the  fall  of  Sir 
Robert  Walpole  Mr.  Pulteney,  who  demanded,  but  with  little 
practical  success,  a  change  of  measures  as  well  as  of  men,* 
complained  of  his  inability •(•  to  do  more  than  make  a  very 
partial  alteration  in  the  Administration.  When  negotia- 
tions were  opened  with  the  elder  Pitt  in  1763  he  declares 
that  he  and  his  friends  must  "  come  in  as  a  party  ;  "  J  and 
insisted  upon  removing  all  those  who  had  supported  the 
peace  the  acceptance  of  which  was  the  cause  of  his  resig- 
nation, and  upon  supplying  their  places  with  members  of 
the  opposition.  §  But  these  demands  were  regarded  as  so 
extraordinary  and  so  violent,  that  although  the  urgency 
was  great  the  negotiations  were  broken  off.  In  1765 
when  the  first  Rockingham  Ministry  was  formed,  the  ex- 
tensive nature  of  the  changes  then  effected  was  regarded 
as  something  quite  unprecedented.  "  I  do  not  remember 
in  my  times,"  writes  Lord  Chestei-field,  ||  "  to  have  seen 
so  much  at  once  as  an  entire  new  Board  of  Treasury  and 
two  new  Secretaries  of  State  cutii  multis  aliis."  To  such 
expressions  of  contemporary  statesmen  must  be  added  the 
significant  silence  of  political  writers.  Neither  Blackstone 
nor  De  Lolme,  who  professedly  treated  of  our  institutions, 


*  Bedford  Cmres.  i.  12.  t  Lord  Mahon's  Hist,  of  Eng.  iii.  110. 

J  Grenville  Papers,  ii.  198.  §  lb.  105.  ||  Letters,  iv.  401. 
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in  any  way  notice  the  system  of  Cabinets.  Except  Edmund 
Burke,  none  of  the  historians  or  other  public  writers  who  up 
to  his  time  incidentally  discussed  our  institutions,  perceived 
the  change  that  was  in  course  of  accomplishment.  What  is 
perhaps  the  most  remarkable  of  all,  the  principle  seems  to 
have  been  altogether  unknown  in  America  at  the  time  of  the 
Revolution.  Neither  in  the  writings  of  Hamilton  or  of 
Jefferson  nor  in  the  debates  upon  the  organization  of  their 
new  Government  can  we  discover  any  indication  that  the 
statesmen  who  framed  the  Constitution  of  the  United  States 
had  the  least  acquaintance  with  that  form  of  Parliamentary 
Government  which  now  prevails  in  England. 
/  I  think  that  the  second  R^^gfeijigham  Ministry,  that  of 
12^,  was  the  first  of  the  modern  ministries.  It  arose 
from  the  hostility  of  the  House  of  Commons  to  the  previous 
administration,  It  involved  an  almost  complete  and  simul- 
taneous change  of  the  Royal  servants.  It  was  founded  on« 
the  distinct  understanding*  that  measures  were  to  be 
changed  as  well  as  men  ;  and  that  the  measures  for  which ! 
the  new  Ministry  required  the  Royal  consent  were  the' 
measures  whicli  they  while  in  opposition  had  advocated.' 
It  was  a  decisive  victory  over  the  personal  inclinations  ot 
the  King.  During  twelve  years  George  the  Third  had 
actually  conducted  the  administration  in  accordance  with 
his  own  views  but  with  lamentable  results ;  and  now,  in  his 
anger  at  his  defeat  and  at  the  hard  necessity  of  altering  his 
policy  and  submitting  himself  to  the  direction  of  new  and 
less  compliant  servants,  he  is  said  to  have  seriously  contem- 
plated a  retreat  to  Hanover.  Yet  even  this  Ministry  had 
little  cohesion.  It  retained  as  its  Chancellor  Lord  Thurlow, 
who  remained  in  office  at  the  express  desire  of  the  King, 
and  steadily  opposed  in  the  House  of  Lords  all  the  measures 

•  Massey's  Mist,  of  Eng.  iii.  79. 
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of  his  colleagues.  But  short-lived  as  it  actually  was  and 
destined  from  its  constitution  to  no  lengthened  existence,  ih 
was  the  nearest  approach  to  a  Ministry  that  the  country 
had  yet  seen.  Thirty  ^''ears  afterwards  we  find  a  remarkablA 
advance  upon  the  views  as  to  changes  both  of  measures  and 
of  men.  In  LSLL2  Lords  Grey  and  Grenville  declined  to 
enter  upon  negotiations  for  a  comprehensive  administration. 
It  was  proposed  to  form  a  coalition  Ministry  in  which  the 
Whig  party  should  have  a  majority  of  one.  The  offer  was 
declined*  on  the  ground  that  to  construct  a  Cabinet  on  a 
system  of  counteraction  was  inconsistent  with  the  prosecu- 
tion of  any  uniform  and  beneficial  course  of  policy.  In  the 
same  year  other  negotiations  with  the  same  Lords  were 
broken  off"  on  the  refusal  of  the  Regent  to  extend  the  pro- 
posed political  changes'  to  his  household.  These  principles 
have  with  scarcely  any  exception  been  since  that  time 
carried  steadily  into  effect.  The  Executive  Government  is 
carried  on  not  by  unconnected  departments,  but  under  the 
general  superintendence  of  a  supreme  board.  That  board 
has  a  quasi  corporate  existence.  Each  part  is  sensitive  to 
the  success  or  the  failure  of  every  other  part ;  and  the  whole 
includes  within  its  vitality  the  political  existence  of  each 
member. 

§  7.  It  is  a  consequence  of  this  corporate  character  of 
the  Ministry  that  the  opinion  of  the  majority  should  bind 
the  minority.  The  Ministr}'-  is  one  body,  and  can  have  but] 
one  voice.  On  questions  with  which  the  Ministry  as  such 
does  not  undertake  to  deal,  unanimity  is  needless.  But  on 
every  ministerial  question,  on  every  matter  relating  to  the 
Executive  Government  and  on  every  bill  which  the  Govern- 
ment considers  important  for  the  business  of  administration, 

*  Stapleton's  Canning,  201. 
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]  all  members  of  the  Government  must  act  as  one  man.  This 
rule  is  obviously  incidental  to  the  formation  of  a  perfect 
Cabinet.  It  applies  to  a  Ministry  and  not  to  Ministers.  It 
I  is  therefore  of  recent  origin.  In  former  times  the  servants 
1  of  the  Crown  made  no  secret  of  their  likings  and  their  aver- 
I  eions.  Even  since  the  Restoration  there  are  abundant 
instances  of  their  conflicts.*  Sir  Thomas  Coventry  a  Lord 
of  the  Treasury  was  the  principal  accuser  of  Lord  Chancellor 
Clarendon.  The  Lord  Treasurer  Danby  found  his  most 
bitter  enemy  in  Winnington  the  Solicitor-General.  Partly 
from  his  own  energy  and  partly  from  his  favour  at  Court, 
Walpole  was  able  to  maintain  a  rigorous  discipline  :  but  his 
rigid  rule  was  quickly  relaxed  in  the  feeble  grasp  of  his  suc- 
cessors. When  Sir  Thomas  Robinson  led  the  Hoiise  of 
Commons  in  1756,  his  principal  opponents  were  the  Pay- 
master of  the  Forces  and  the  Secretary  at  War.  The  elder 
Fox  when  Secretary  at  War  was  the  most  violent  opponent 
of  his  colleague  Lord  Hardwicke's  Marriage  Act.-f"  The 
elder  Pitt  threatened  with  impeachment  the  Duke  of  New- 
castle and  the  officers  of  the  Treasury  if  anything  were 
wanting  for  the  war.;}:  Under  George  the  Third  the  King's 
friends  always  voted  against  an  unwelcome  Ministry.  The 
King  was  prompt  to  deal  with  any  insubordination  when 
his  own  views  were  opposed  ;  but  was  deaf  to  every  sugges- 
tion of  enforcing  discipline  in  favour  of  ministers  whom  he 
disliked. 

Although  the  rules  which  require  for  the  Administration 
the  support  not  only  of  its  own  members  but  of  all  sub- 
ordinate political  officers  were  understood  and  enforced  by 
Sir  Robert  Walpole,  his  own  predominance  was  too  marked 
to  admit  of  any  difference  existing  between  the  members  of 


*  Macaulay's  Hist  of  Eng.  iii.  13.         t  Lord  Mahou's  Hist,  iv  28. 
J  W^lpole's  Memoirs  of  Geo.  III.  i.  80. 
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his  Cabinet.  The  first  occasion  on  which  the  alternative  of  I 
submission  to  the  majority  or  resignation  was  distinctly- 
brought  into  view  occurred  in  the  contest  shortly  after 
Walpole's  retirement  between  the  Pelhams  and  Lord  Car- 
teret afterwards  Earl  Granville.  The  foi'mer  were  strong  in' 
political  connections  ;  the  latter  relied  upon  his  unbounded 
influence  with  the  King.  The  differences  between  these 
ministers  were  not  only  personal  but  political.  On  the 
question  of  foreign  policy  and  of  peace  and  war  there  were 
serious  disagreements.*  Lord  Carteret  at  length  declared  to 
the  Pelhams  that  things  could  not  go  on  as  they  were  ;  that 
he  would  not  submit  to  be  oveiTuled  and  outvoted  on  every 
point  by  four  to  one  ;  that  if  they  would,  they  might  take 
the  Grovernraent ;  but  that  if  they  did  not,  there  must  be 
some  direction,  and  he  would  do  it.  At  length  after  much 
negotiation  the  Parliamentary  influence  prevailed.  The 
forces  which  the  Pelhams  mustered  were  overwhelming  ; 
and  the  King,  under  the  advice  of  his  old  minister  now 
Lord  Orford,  but  sorely  against  his  will,  gave  his  decision 
in  favour  of  the  majority  of  the  Cabinet,  and  accepted  Lord 
Carteret's  resignation. 

The  next  case  that  bears  on  this  subject  is  the  resignation] 
of  the  elder  Pitt  and  the  close  of  his  splendid  administration.! 
On  the  accession  of  George  the  Third   new   counsels  pre- 
vailed ;  and  Lord  Bute  was  in  the  ascendant.     The  intro- 
duction into  the  Cabinet  of  a  new  Secretary  of  State  and  of 
a  new  Chancellor  of  the  Exchequer  without  reference  to  the 
opinions  of  the  existing  members  does  not  appear  to  have 
occasioned  any  remonstnince.     But  on  the  gieat  question  of 
peace  or  war  Mr.  Pitt  was  left  with  a  solitary  supporter  in  | 
the  Council.     The  Great  Commoner  declared  f  that  he  would  j 
not  be  responsible  for  measures  which  he  could  not  control.  I 

*  1  Bedford  Correspondence,  iii.  11.  f  Ih.  48. 
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He  accordingly  tendered  his  resignation  to  the  King  ;  and 
stated  that  he  was  obliged  to  take  that  step  from  his 
differences  in  opinion  from  all  the  rest  of  the  Cabinet,  and 
that  he  thought  his  remaining  in  office  would  only  create 
difficulties  and  altercations  in  His  Majesty's  Councils.  The 
King  expressed  his  sorrow  at  parting  with  Mr.  Pitt  ;  but 
observed  that  on  the  point  in  question  he  agreed  so  much 
with  the  majority  of  the  Council  that,  although  he  would 
have  yielded  to  their  opinion  if  they  had  supported  Mr. 
Pitt,  it  would  have  been  with  difficulty  that  he  could  bring 
himself  to  do  so.  Mr.  Pitt's  resignation  was  therefore 
acccepted  ;  and  he  at  the  same  time  received,  in  recognition 
of  his  distinguished  services,  various  marks  of  Royal  favour. 
The  principle  on  which  his  father  had  thus  acted  was 
some  thirty  years  afterwards  vigorously  carried  out  by  the 
jyounger  Pitt.  I  have  already  mentioned  that  Lord  Thur- 
low,  while  Lord  Chancellor  in  the  second  Rockingham 
Administration,  had  been  practically  the  leader  of  the 
Opposition  in  the  House  of  Lords.  He  continued  the  same 
practice  when  Mr.  Pitt  was  Prime  Minister.  But  he  mis- 
calculated both  his  own  influence  and  that  of  his  chief  For 
some  time  the  perversities  of  the  wayward  Chancellor  were 
unnoticed,  or  attracted  at  most  a  good  humoured  remon- 
strance. At  length  Lord  Thurlow  opposed  in  the  House  of 
Lords  an  important  portion  of  Mr.  Pitt's  financial  policy,  the 
',  Bill  for  establishing  the  Sinking  Fund.  The  Premier's 
1  patience  had  reached  its  limits.  The  next  day  he  wrote  to 
the  King,  stating  that  either  Lord  Tliurlow  or  he  must 
retire  from  His  Majesty's  service.  The  King  did  not  hesitate ; 
and,  much  to  his  surprise  and  vexation,  tlie  Great  Seal  was 
,  withdrawn  from  the  refractory  Chancellor.  At  the  present 
'  time  the  principle  is  well  established,  and  is  constantly 
observed  in  practice.  When  a  difference  exists  upon  any 
subject  of  Ministerial  policy  between  any  Minister  and  his 
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I  colleagues,  if  no  compromise  can  be  effected,  and  if  the  (ijs- 
aejjtient  Minister  wish  to  avoid  the  responsibility  of  the 
course  sanctioned  by  the  majority  of  the  Cabinet,  he  must 
resign.  If  he  remain  in  oiRce,  he  cannot  complain  that  he 
is  included  in  any  censure  attaching  to  acts  of 
which  he  privately  disapproved  but  which  by  his  presence 
in  the  Cabinet  he  continued  publicly  to  sanction. 

§  8.  It  is  a  further  consequence  of  this  corporate  character 
of  the  Cabinet  that  the  responsibility  which  attaches  to  the  j 
acts  of  any  one  member  extends  to  the  whole  body.     As  the ' 
individual   member  by  his   silence   in  public   ratifies   and 
adopts    the    measures    which    although    against  his    wish 
have    been   adopted   by   the    whole  Cabinet,    so   the    coI-( 
lective    Cabinet    is    responsible    for    the    official    acts    of| 
its    separate    members.       Each    Minister    is    as    it    were! 
the  agent  of   his   partners  for   the  execution   of  his  par- 
ticular duties.     In  the  political  partnership  as  well  as  in  , 
the  commercial  partnership,  and  in  each  case  on  the  same  ! 
principles,  the  act  of  the  partner  binds  the  firm.     The  first ! 
occasion  on  which  this  collective  responsibility  was  brought 
into  notice  was  the  attack  made  by  Mr.  Fox  in  1779  upon 
Lord  Sandridge's  administration  of  the  Admiralty.     On  that 
occasion  Lord  North  caused  it  to  be  undei'stood  that  the 
vote  of  censure,  if  it  were  carried,  would  be  taken  to  affect 
the  whole  Administration.    But  Lord  North's  Administration 
can  scarcely  be  called  a  Ministry,  as  we  now  understand 
the  term.     It  was,  as  he  himself  admitted,  a  mere  collection 
of  departments  under   the  personal  control   of  the   King. 
This  precedent  therefore,  if  it  stood  alone,    would  not  be 
entitled  to  much  weight.     But  in  1838  a  vote  of  censure  upon 
the  Colonial  administration  of  Lord  Glenelg  was  proposed  ; 
and  the  Government  insisted*  that  it  should  be  considered 

•  3  Hmt.  xli.  476. 
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1  as  extending  to  the  whole  Ministiy.  This  case  was  after- 
wards noticed  by  Sir  Robert  Peelf  as  establishing  the 
principle  that  the  act  of  one  part  of  the  Government  is 
shared  by  all.  Accordingly  on  a  recent  occasion  when  a 
personal  attack  was  made  upon  Lord  John  Russell  for  his 
conduct  in  relation  to  the  negotiations  at  Vienna,  in  1 856, 
Lord  Palmerston  declared  that  the  Ministry  were  prepared, 
if  Lord.  John.  Ruaaell  had  not  insisted  upon  resigning,  to 
support  their  colleague  and  to  abide  by  the  decision  of  the 
House  of  Commons  upon  his  conduct.  There  are  indeed 
cases  in  which  an  adverse  vote  in  Parliament  ma}-^  induce  or 
I  may  compel  the  resignation  of  an  individual  Minister. 
Parliament  may  refuse  to  sanction  a  policy  which  one  of  the 
j  Ministry  considers  essential,  but  on  which  his  colleagues, 
although  they  may  have  acquiesced  in  his  views,  do  not 
entertain  equally  strong  opinions.  Thus  in  1791  Mr.  Pitt 
contemplated  a  war  with  Russia  in  consequence  of  the 
occupation  by  that  power  of  the  fortress  of  Oczakow  which 
commanded  the  road  to  Constantinople.  The  proposition 
was  strongly  opposed  in  Parliament,  and  received  little 
support  in  the  country.  At  length  the  Ministry,*  finding 
that  its  policy  was  not  understood  and  that  there  was  no 
probability  of  their  obtaining  the  sup|X)rt  which  an  enter- 
prise of  such  magnitude  required,  abandoned  the  project, 
I  The  Duke  of  Leeds,  who  was  then  Secretary  of  State  for 
Foreign  Affairs,  did  not  choose  to  alter  a  policy  which  his 
department  had  recommended,  and  resigned  :  but  no  further 
Ministerial  changes  took  place.  There  have  been  several 
similar  instances  of  a  later  date  ;  but  they  have  all  arisen 
either  from  a  reluctance  on  the  part  of  the  retiring  Ministers 
to  acquiesce  in  some  decision  of  Parliament  which  their 
colleagues  had  accepted,  as  when  a  portion  of  Lord  Palmer- 

•  SpeecheM,  iii.  607.  f  Massey's  Hi$t.  of  England,  iii.  442. 
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ston's  first  Ministry  retired  because  they  objected  to  the 
inquiry  into  the  Crimean  war  that  was  instituted  by  the 
House  of  Commons,  or  from  some  want  of  cordial  support 
from  their  own  party,  as  in  the  case  of  Lord  John  Russell  to 
which  I  have  already  referred  and  of  Lord  EUenborough  in 
1858. 

But  if  a  Minister  of  the  Crown  were  to  commit 
in  his  partinnlar  dppflrtTnftTiti  of  finvnrnmnnt  tuny  nrt  nf  grn"" 
ne^yject  or  malversation*  or  any  act  for  which  he  was  singly 
responsible,  Parliament  might  reasonably  ask  for  the  removal 
of  such  a  minister  from  the  Royal  Councils  without  any 
hostility  to  the  Ministry  of  which  he  was  a  member.  Such 
was  the  case  of  Viscount  Melville.  Mr.  Pitt,  grieved  though 
he  was,  and  vigorously  as  he  had  defended  his  friend,  did 
not  think  that  the  condemnatory  vote  upon  Lord  Melville 
required  or  was  intended  by  the  supporters  of  that  vote  to 
require  the  resignation  of  his  Ministry.  In  1809  the  second 
Earl  of  Chatham, -f-  who  was  also  Master-General  of  the  Ord- 
nance with  a  seat  in  the  Cabinet,  was  sent  in  command  of 
that  disastrous  expedition  to  the  Scheldt  which  still  renders 
hateful  to  British  ears  the  name  of  Walcheren.  On  his  return 
Lord  Chatham  delivered  to  his  Majestypersonally  a  confidential 
narrative  of  this  expedition.  For  this  direct  presentation  of 
a  public  document  to  His  Majesty  with  a  request  of  secrecy 
and  without  the  intervention  of  a  Secretary  of  State,  the 
House  of  Commons  passed  a  vote  of  censure  on  Lord 
Chatham.  Lord  Chatham  immediately  resigned  his  office  ; 
b\it  his  coheagues  did  not  retire,  and  their  resignation  does 
not  seem  to  have  been  expected.  Some  days  afterwards 
indeed  they  succeeded  in  defeating  a  general  vote  of  censure 
upon  the  conduct  of  the  expedition.     They  were  responsible 


*  Sir  Robert  Peel's  S})rechi's,  iii.  908. 

t  Sir  G.  C.  Lewis's  Administrations  of  Great  Britain,  321. 
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for  the  general  policy  of  the  enterprise  and  for  the  conduct 
of  the  officer  whose  appointment  they  had  or  were  supposed 
to  have  advised ;  and  the  fact  that  the  commanding  officer 
was  also  one  of  their  own  body  drew  the  ties  of  responsibility 
stiU  closer.  But  for  his  irregular  mode  of  communicating 
,  with  the  King,  that  colleague  was  alone  responsible.  So 
too  on  a  recent  occasion  the  House  of  Commons  expressed 
its  disapproval  of  certain  irregularities  of  Lord  Chancellor 
Westbury.  The  matters  to  which  this  censure  applied  were 
not  political,  but  related  to  the  personal  conduct  of  the  Lord 
Chancellor  in  the  administration  of  his  office.  The  result 
was  that  the  Lord  Chancellor  resigned  ;  but  that  no  further"^ 
change  then  took  place  in  the  Ministry  of  which  he  was 
member. 

The     principles       which      govern     these     cases      are' 
sufficiently   apparent.      In   the    former   class   the    retiring 
ministers  disagreed  with  the  majority  of  their  colleagues. 
They  had  previously  concuired  in  the  propriety  of  a  certain 
course.    When  Parliament  disapproved  of  their  policy,  a  new 
element  was  introduced.     The  one  portion  wished  to  adhere 
to  their  former  views.      The  other  portion  was  content  to 
accept  the  views  indicated  by  Parliament.     In  these  cir- 
cumstances the  minority  retired,  just  as  they  would  have 
retired  upon  any  other  subject  of  disagreement.      In  the 
other  class  of  cases,  there  is  either  no  agency  at  all  or  the 
agent  has  acted  outside  his  proper  powers.      The  responsi-j 
bility  for  the  acts  of  partners  relates  to  their  lawful  acts  i 
only,  and  cannot  be  extended  to  their  offences.      But  it  is ; 
not  unreasonable  that  in    ordinary  mattei's  of  policy  the 
conduct  of  each  minister  should  bind  his  colleagues.     For 
the  ordinary  details  of  the  business  of  each  department  the 
other  ministers  rely  upon  the  discretion  of  its  chief      They 
have  deliberately  associated  themselves  with   him  ;  and  if 
they  doubted  his  competence,  they  could  have  declined  his 
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alliance.  In  most  cases  when  men  agree  generally  in  the 
ends  which  they  wish  to  obtain,  they  will  also  agree  at  least 
in  a  general  way  in  the  means  by  which  those  ends  should 
be  accomplished.  They  will  also  be  ready  in  matters  of 
detail  to  make  large  concessions  for  the  sake  of  carrying  on 
the  Government.  Each  minister  therefore  acts  in  his  own 
department  as  the  recognised  agent  of  his  colleagues  in  that 
particular  department,  subject  however  to  inquiry  and  con- 
trol by  the  whole  body.  But  in  all  cases  on  which  any 
difficulty  is  likely  to  arise,  each  minister,  from  motives  not 
merely  of  prudence  but  of  honour,  takes  the  opinion  of  the 
Cabinet.  When  this  precaution  is  taken,  the  measure 
becomes  of  course  the  common  act  of  the  Ministry.  All  its 
members  have  either  expressly  approved  of  it,  or  have  at 
least  sanctioned  it  by  their  acquiescence.  On  no  question 
therefore  of  general  policy  can  one  minister  be  dealt  with 
apart  from  his  colleagues.  They  must  either  have  positively 
approved  of  his  conduct  or  have  neglected  to  prevent  it. 
In  the  one  case  the  act  complained  of  is  their  act.  In  the 
other  case  they  are  guilty  of  culpable  neglect. 

§  9.  It  thus  appears  that  the  Cabinet,  in  the  sense  of  a  . 
political  committee  of  the  Privy  Council  acting  together  as 
one  body  and  on  the  principle  of  mutual  responsibility  and 
as  such  subject  to  a  simultaneous  and  general  change,  is  of 
very  recent  origin.  Perhaps  if  we  desired  to  obtain  for  its 
establishment  a  well  marked  though  approximate  date,  we 
might  say  that  this  system  was  unknown  in  tllfi  <^r>vPT-nTr»pr.f. 
oL-tjigJand  :  that  its  [;-ra(lu;il  formtifion  inny  ^"°  *^^ff^^d  in 
t^p,  CinvftrnTnont  of  Great  Britain  :  and  that  it  has  been 
fully  adopted  in  the  Government  of  the  United  Kingdom. 
It  is  usual  to  consider  the  Revolution  as  the  great  landmark 
in  our  modern  political  history.  But  although  that  event 
forms  an  essential  link  in  the  chain  of  historical  succession, 
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we  should  regard  it  rather  as  a  preparation  for  a  later  develop- 
ment than  as  the  actual  commencement  of  a  new  political 
era.    It  is  to  the  long  administration  of  Sir  Robert  Walpole,^" 
and  not  to  any  earlier  period,  that  we  are  to  look  for  the 
tfirst  distinct  outline  of  our  modern  Constitution.     Tt  \yn.'=i 

Walpole  V^hn  firsf,  n.rl m i n i '^f.pvr>r1  f]iP,  finvprnmpnf  in  -AonnrA. 
ance  with  his  own  vipws  of  om-  pnlU.ionl  rpf^nii-f^mmits.  It 
was  Walpole  who  first  conducted  the  business  of  the  country 
in  the  House  of  Commons.  It  was  Walpole  who  in  the 
conduct  of  that  business  first  insisted  upon  the  support  for 
his  measures  of  all  servants  of  the  Crown  who  had  seats  in 
Parliament.  It  was  under  Walpole  that  the  House  of  Com- 
mons became  the  dominant  power  in  the  state,  and  rose  in 
ability  and  influence  as  well  as  in  actual  power  above  the 
House  of  Lords.*  And  it  was  Walpole,  as  we  have  seen, 
who  set  the  example  of  quitting  his  office,  while  he  still 
retained  the  undiminished  affection  of  his  King,  for  the 
avowed  reason  that  he  had  ceased  to  possess  the  confidence 
of  the  House  of  Commons.  Even  in  minor  points  we  may 
trace  during  this  period  the  commencement  of  many  modern 
usages.  It  is  from  that  time  that  the  First  Lord  of  the 
Treasury  has  been  regarded  as  the  Head  of  the  Ministry.-f- 
It  is  from  that  time  that  the  practice  of  asking  questions 
of  ministers  in  open  Parliament  regarding  public  affairs  has 
prevailed.^  It  is  from  that  time  that  the  courtly  Lords  and 
the  faithful  Commons  began  to  echo  in  their  replies  the  sen- 
timents of  the  Royal  speech  with  which  the  session  of 
Parliament  is  opened.  §  And  it  was  in  the  case  of  Walpole 
that  the  hist  attempt  was  made  to  proceed  by  impeachment 
against  a   minister  on   the  grounds  not  of  malversation  in 


\ 


*  See  Buckle's  Hist,  of  Civ.  i.  409. 
t  Lord  Mahon's  Hist  of  Eng.  iii.  158. 
\  Lord  Campbell's  CkancelIor.i,  c.  117. 
§  lb.  c.  125. 
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office,  but  of  his  general  policy.  Since  the  failure  of  that 
vindictive  attempt,  political  impeachments  have  been  un- 
known. 

If  again  it  were  required  to  indicate  the  period  at  which 
our  modern  system  of  Ministries  may  be  regarded  as  per- 
manently and  completely  established,  it  seems  to  me  that 
we  must  look  to  Lord  Grenville's  Administration  in  1806. 
The  quarter  of  a  century  that  had  intervened  since  Lord 
Rockingham's  second  ministry  had  done  much  to  confirm 
the  principles  of  Constitutional  Government.  But  although 
Mr.  Pitt  well  understood  and  carried  out  constitutional  prin- 
ciples, his  position  during  his  long  administration  more 
closely  resembled  that  of  Walpole  than  that  of  any  modern 
premier.  His  great  ability,  his  popularity,  and  above  all 
the  appreciation  of  his  services  by  the  King,  overshadowed 
the  remainder  of  the  Cabinet.  Even  on  questions  of  vital 
importance  he  did  not  take  the  opinion  of  his  colleagues. 
Thus  the  resolution  to  proceed  with  the  Roman  Catholic 
'Relief  Bill,  a  measure  which  led  to  Mr.  Pitt's  resignation, 
was  adopted  without  any  communication  on  the  subject 
'■with  the  Lord  Chancellor.-f-  Such  an  authority  was  excep- 
tional, and  could  scarcely  exist  at  the  present  day.  If  we 
must  have  a  precise  date,  we  can  select  none  so  close 
us  that  of  the  Ministry  of  All  the  Talents.  That  ministiy 
was  formed  on  the  express  understanding  that  the  personal 
antipathies  of  the  King  were  to  give  way  to  the  exigencies 
of  the  public  service. J  It  was  then  established  that  the 
Army,  which  had  always  been  regarded,  and  has  even  since 
been  by  eminent  authorities  regarded,  as  in  a  special  manner 
pertaining  to  the  Crown,  should  cease   to  be  subject  to  the 


*  See   Massey's   Hist  of  Eng.  iv.  505,  545  ;    Lord  Stanhope's  Life  of 
Pitt,  iii.  242. 

t  Sir  O.  C.  Lewis,  Administrations  of  Great  Britain,  287. 
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Idirect  control  of  the  King  through  the  Commander  in  Chief. 

Distinct  stipulations  were  made  at  the  formation  of  that 

(ministry  to  ensure  on  certain  specified  questions  uniformity 

'of  ministerial  action.     In  connection  too  with  one  of  its 

appointments,  that  of  the   Chief  Justice  to  a    seat  in  the 

Cabinet,  there  was  a  remarkable  debate  in  both  Houses  in 

which  the  nature  of  the  Cabinet  was  largely  discussed,  and 

which    is  said,*  although   perhaps  too    strongly,    to   have 

'uffirmed  the  doctrine  that  the  Cabinet  is  not  a  body  recog- 

/  nised   by  the  Constitution,  and  that  the  responsibility  of 

^  each  minister  for  the  acts  of  his  colleagues  is  only  a  moral 

•and  not  a  legal  responsibility. 

The  result  then  of  our  inquiries  may  thus  be  stated. 
About  the  period  of  the  Restoration  we  can  distinguish  the 
development  of  a  special  organ  for  the  exercise  of  the  poli- 
tical functions  of  the  Privy  Council.  During  the  reign  of 
William  the  Third  this  Committee  of  Council  for  matters 
of  State  was  usually  selected  with  reference  to  the  influence 
of  its  members  in  both  Houses  of  Parliament.  But  prior 
to  the  accession  of  the  House  of  Brunswick  there  was  no 
system  of  concerted  action  and  no  mutual  responsibility  be- 
tween the  servants  of  the  Crown  ;  there  was  no  means  of 
determining  the  policy  of  the  Crown  by  presenting  the 
alternative  of  a  general  resignation,  and  there  was  no  ready 
means  of  changing  the  Ministry  in  accordance  with  the  views 
of  Parliament.  Under  Sir  Robert  Walpole  the  modern 
system,  in  most  at  least  of  its  features,  was  established.  It 
was  to  a  gi'eat  extent  discontinued  under  his  successors  ; 
but  was  revived  at  various  intervals  and  with  varying  success 
^  duHncr  the  reiyn  of  George  the  Third.  Towards  the  close  of 
that  long  reign,  or  rather  of  that  part  of  it  in  which  the 
King    himself   exercised    the    functions   of   Royalty,    the 

•  76.  290. 


THE   CABINET.  209 

principles  and  the  practice  of  what  is  now  called  Parliamen- 
tary Government  were  firmly  established.  The  policy  of  the 
Crown  has  since  that  time  been  determined  on  the  whole  by 
the  advice  of  its  ministers  ;  and  the  Ministry  is  changed  at 
the  time  of  the  changes  of  feeling  in  public  opinion  and  in 
conformity  with  those  changes. 


CHAPTER  IX 


THE  RELATION    OF    MINISTERS    TO    PARLIAMENT. 

§  1.  Although  it  be  at  the  risk  not  only  of  stating  but  of 
reiterating  a  truism,   I  must  again  observe  that  the  great 
officers  of  State  usually  known  as  Ministers  are  the  servants  I 
of  the   Crown.- --The   first  duty  of  such   a  Minister   is  to' 
protect  and   maintain  the  interests  of  his  Sovereign.     Oni 
some  occasions  he  will  best  promote  that  interest  by  retiring! 
from  the  Royal  service.     He  may  feel  bound  to  decline  to ' 
assist  in  a  policy  which  he  disapproves  ;  or  he  may  seek  by 
a  sacrifice  of  himself  to  silence  those  envious  tongues  that 
might  else  assail  his  Master.     But  there  are  other  occasions 
on  which  an   equal  devotion  is  shown  by  his  retention  of 
office.     A  servant  of  the  Crown  must  control  the  impulses 
of  wounded  self-love  and  offended  dignity.     He  must  notj 
hastily  abandon  the  duty  he  has  undertaken  because  his 
counsels   may   not   always   be    acceptable   to   Royalty,    or 
because  in   Pai'liament  his  projects  of  law  sometimes  mis- 
carry, or  because  out  of  doors  some  senseless  cry  is  raised 
ao^cainst  him.     The  vassal  was  bound  to  aid  his  lord  as  well 
by  his  counsel  as  by  attendance  in  his  courts  and  service  in 
the  field.     The  same  obligation  has  descended  to  us.     The, 
law  imposes  upon  every  man  the  duty  of  responding  to  his 
Sovereign's    demand   for  advice  and  assistance  :    and  the  I 
loyalty  and  devotion  which  the  tie  of  fealty  once  engendered 
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still  finds  a  response  in  the  hearts  of  British  statesmen. 
The  error  indeed  has  hitherto  been  that  from  a  chivalrous 
though  erring  devotion  our  statesmen  have  sometimes  lent 
themselves  to  support  contrary  to  their  better  judgment  the 
personal  wishes  of  the  King.  So  Lord  Waldegrave  was 
willing  in  a  great  emergency  to  endeavour  to  carry  on  the 
Government  of  George  the  Second.  So  Lord  North  in  an 
evil  hour  submitted  himself  to  the  will  of  George  the  Third, 
and  for  twelve  disastrous  years  bore  the  obloquy  of  a  policy 
which  he  condemned.  Nor  does  history  present  a  more 
striking  picture  than  the  courageous  loyalty  of  the  Duke  of 
Wellington,  prepared  to  undertake  as  often  as  he  was 
rec^uired  the  Government  of  the  country  with  the  same 
prompt  obedience  as  he  would  have  taken  the  command  of 
a  brigade,  and  ready  without  any  question  of  its  prudence 
or  any  regard  to  the  consequences  to  himself  alike  to  assume 
office  or  to  leave  it  at  the  word  of  command. 

A  better  appreciation  of  constitutional  principles  has  to  a 
great  extent  taken  away  the  occasion  for  such  appeals  and  the 
necessity  for  such  sacrifices.  It  is  now  necessary  rather  to 
enforce  the  claims  of  the  Crown  than  to  insist  upon  the  need 
of  controlling  it.  In  our  days  of  political  combinations  and 
ministerial  crises,  men  are  too  ready  to  forget  their  duty  to 
their  Sovereign  and  their  obligations  to  the  public.  In 
the  Colonies,  if  not  in  England,  office  is  sometimes 
heedlessly  accepted,  and  as  heedlessly  abandoned. 
But  it  was  urged  by  Sir  Kobert  Peel*  that,  "  when 
a  public  man  at  a  crisis  of  great  importance  undertakes  the 
public  trust  of  administering  the  affairs  of  this  country,  he 
incurs  an  obligation  to  persevere  in  the  administration  of 
these  affairs  as  long  as  it  is  possible  for  him  to  do  so  con- 
sistently with  his  honour.     No  indifference  to  public  life,  no 


*  Speeches,  iii.  116. 
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disgust  with  the  labours  which  it  imposes,  no  personal 
mortifications,  no  deference  to  private  feeling  could  sanction 
a  public  man  in  withdrawing  on  light  grounds  from  the 
post  in  which  the  confidence  of  his  Sovereign  had  placed 
him."  Acting  upon  the  views  he  thus  expressed.  Sir  Robert 
Peel,  who  had  in  his  absence  and  against  his  better  judg- 
ment been  by  the  special  act  of  the  King  called  to  office, 
maintained  for  some  time  a  hopeless  contest ;  and  relinquished 
I  it  then  and  not  until  then,  when  it  became  apparent  that  his 
lefForts  were  fruitless,  and  that  a  continuance  of  his  ad- 
aninistration  would  only  involve  both  his  Royal  Master  and 
the  country  in  further  embarrassment.  The  precedent  of 
]  835  proves  indeed  that  Ministers  are  bound  to  give  way  to 
an  adverse  House  of  Commons  even  though  no  direct  vote 
of  censure  or  want  of  confidence  has  been  passed  against 
them  ;  but  it  also  proves  something  more.  It  shows  that  a 
1  public  man,  when  his  Sovereign  calls  upon  him  to  take  office, 
is  not  at  liberty  on  any  other  than  public  grounds  to  refuse 
the  call  ;  and  that  when  such  a  person  has  accepted  the 
duty,  he  is  bound  to  continue  at  his  post  as  long  as  he  has 
any  reason  to  think  that  his  services  are  useful.  If  he  can 
^rry  on  the  Queen's  Government  with  advantage  to  her  and 
(j  without  discredit  to  himself,  he  is  to  remain  \  when  he  finds 
that  from  whatever  cause  he  can  no  longer  do  so,  it  is  time 
for  him  to  retire. 


§  2.  There  seem  to  be  three  sets  of  circumstances  in 
which  the  relation  of  the  King  to  his  Ministers  has  been 
such  that  their  continuance  in  office  could  not  be  expected. 
These  circumstances  may  be  deduced  from  the  very  nature 
of  the  Ministerial  relation.  It  is  the  duty  of  the  Ministry 
to  advise  the  King  upon  the  exercise  of  his  various  pre- 
rogatives, and  to  carry  into  effect  the  policy  which  in 
accordance  with   their  advice  he  ha.s  determined  to  adopt. 
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Ministers  then  ought  to  be  free  to  offer  any  advice  that  the 
circumstances  of  the  time  may  in  their  judgment  require. 
They  may  reasonably  expect  that,  in  all  matters  at  least! 
of  national  importance,  the  advice  which  they  tender  shall  j 
be  followed.  They  are  also  entitled,  while  they  remain  the 
recognized  chief  servants  of  the  Crown,  to  receive  in  the 
performance  of  their  duty  the  full  confidence  of  their  Royal 
Master.  We  have  accordingl}'-  in  our  modern  political 
history  examples  where  on  the  failure  of  each  of  these  con- 
ditions Ministers  have  felt  themselves  unable  to  continue  in 
the  service  of  the  Crown. 

Ministers  are  bound  by  their  oaths  as  Piivy  Coun- 
cillors and  by  the  manifest  duty  of  their  office  to  give  I 
the  King  true  counsel  to  the  best  of  their  judgment.! 
It  would  therefore  be  inconsistent  with  their  oath  and 
duty  if  they  were  bound  not  to  give  on  any  par- 
ticular subject,  whatever  might  be  the  exigency  of  the  peril, 
such  advice  as  they  considered  best  suited  to  the  nature  of 
the  case.  Such  a  pledge  George  the  Third,  more  mindful  of 
the  supposed  obligation  of  his  own  oath  than  of  that  of  other 
men,*  desired  on  more  than  one  occasion  to  obtain  from  his 
Ministers,  During  the  American  War  His  Majesty  declared-^ 
that  he  expected  to  receive  from  any  new  Administration 
which  he  might  form  a  specific  promise  in  writing 
that  they  would  in  no  circumstances  consent  to  the  dis- 
memberment of  the  Empire.  In  1807  he  required  from 
Lord  Grenville's  Ministry  a  similar  pledge  that  they  would 
never  propose  to  him  any  measures  connected  with  Catholic 
Emancipation.  Lord  Grenville  and  his  colleagues  refused 
to  make  any  such  engagement ;  and  their  Government  was 
accordingly  dissolved.     The  subject  was  discussed  in  both 


•  See  Court  and  Cabinets  of  Geo.  III.  iv.  143. 
t  Mfty's  Const.  Hist.  i.  42. 


214  THE  RELATION   OF  MINISTERS 

Houses  of  Parliament ;  and,  although  Parliament  refused  to 
enter  upon  an  inquiiy  in  which  the  personal  conduct  of  the 
[  King  was  involved,  it  was  agreed  on  all  sides*  that  Ministers 
ought  not  to  be  required  to  give  any  pledges  to  abstain 
I  from  advice  of  any  sort. 

The  first  occasion  on  which  a  Ministry  resigned 
because  the  King  declined  to  adopt  its  advice  was  the 
resignation  of  Mr.  Pitt  in  1801.  Some  measure  of 
relief  to  tlie  Roman  Catholics  formed  a  part  of  Mr. 
Pitt's  scheme  of  Irish  policy ;  and  he  and  his  colleagues 
were  pledged  to  the  Irish  Catholics  to  support  some  such 
(measure.  On  this  subject  however  the  King  was  inflexible: 
He  positively  refused  his  consent  to  the  introduction  of  the 
proposed  measure  ;  and  upon  this  refusal  Mr.  Pitt  and 
several  of  his  principle  colleagues  tendered  their  resignation. 
Nearly  thirty  years  afterwards  the  same  subject  had  almost 
proved  fatal  to  a  third  Administration.  When  the  Duke  of 
Wellington  and  Sir  Robert  Peel  in  1 829  had  become  satisfied 
that  the  time  had  arrived  at  which  the  concession  of  the 
Roman  Catholic  claims  could  no  longer  be  delayed,  they 
proposed  to  King  George  the  Fourth  the  introduction  of  the 
Roman  Catholic  Relief  Act.  The  King  refused  his  consent. 
The  Ministers  tendered  their  resignation ;  and  underwent 
in  token  of  its  acceptance  the  Royal  Kiss  of  Peace.  On 
further  consideration  however  His  Majesty  desired  them  to 
withdraw  their  resignation,  and  consented  to  the  introduc- 
tion of  the  measure,  to  which  in  due  course  he  gave  his 
Royal  iissent. 

It  might  be  supposed  that  when  the  King  accepted  any 
persons  as  his  recognised  advisei-s,  and  consented  to  adopt 
any  policy  which  they  had  proposed,  he  should  give  them 
in  the  execution  of  that  policy  all  the  assistance  which  the 

♦  Lord  Colchester's  Diary,  ii.  119. 
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lawful  authority  of  the  Crown  could  afford.  But,  as  we\ 
have  already  seen,  former  Princes  did  not  always  take  this/ 
view  of  their  duty.  When  George  the  Second  found  that^ 
he  was  obliged  to  accept  the  united  Administration  of  the 
Duke  of  Newcastle  and  Mr.  Pitt,  he  reluctantly  released 
from  the  impracticable  task  his  faithful  adherent  Lord 
Waldegrave,  upon  whom  he  had  imposed  the  unwelcome 
duty  of  attempting  to  carry  on  the  Government.  The 
parting  interview  of  the  King  and  his  favourite  servant  was 
of  the  tenderest  character.  After  many  assurances  of  his 
devotion,  Lord  Waldegrave  comforted  the  desponding 
monarch  by  pledging  himself  to  be  ready  on  all  proper 
occasions  to  oppose  His  Majesty's  ministers  and  His 
Majesty's  son.*  It  is  needless  to  repeat  how  the  King's! 
Friends  in  the  reign  of  George  the  Third  never  voted  with 
the  King's  ministers,  merely  as  such.  George  Grenville  in 
his  bitterness  of  spirit  declared -f-  that  he  would  never  again 
hold  power  at  the  will  of  a  set  of  janizaries  who  were  at 
any  moment  ready  on  the  word  of  command  to  tighten  the 
bow-string  round  his  neck.  In  the  Regency ;{:  Lord  Gren- 
ville showed  a  strong  reluctance  to  take  office  from  a  rooted 
distrust  of  the  sincerity  of  the  Regent,  and  the  conviction 
that  with  the  son  as  with  the  father  a  strong'court  influence 
would  be  actively  exercised  to  undermine  him.  The  last 
occasion  on  which  a  difficulty  of  the  kind  was  apprehended 
or  at  least  led  to  any  practical  consequence  was  the  Bed- 
chamber question  of  1839.  Probably  that  case  may  be 
regarded  as  the  final  acknowledgment  of  Constitutional 
principles.  It  was  certainly  somewhat  hard  to  insist  upon 
the  inclusion  among  political  functionaries  of  a  young 
Queen's  favourite  companions.      It  wjis  however  right  to 

•  Lord  Waldegrave's  Memoirs,  137. 

t  Bedford  Correfpondence,  iii.  28. 
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show  in  the  fullest  and  most  complete  manner  that  Her 
Majesty,  although  she  made  no  secret  of  her  personal  wishes, 
gave  to  the  ministers  whom  she  appointed  her  unreserved 
confidence  ;  and  that  no  distinction  now  existed  between 
the  official  will  of  the  Crown  and  its  secret  inclination. 
Although  on  that  particular  occasion  the  former  ministers 
were  enabled  to  continue  the  Government,  the  point  in 
dispute  was  two  years  afterwards  silently  conceded  ;  and 
all  Her  Majesty's  ministers  have  been  unanimous  in  attest- 
ing the  thorough  good  faith  and  fair  treatment  that  in 
their  dealings  with  this  Royal  Lady  they  have  invariably 
experienced. 

§  3.  There  are  few  instances  of  the  resignation  of  a 
Ministry  in  consequence  of  any  impediment  presented  by 
the  action  of  the  House  of  Lords.  The  explanation  of  this 
fact  is  found  in  that  relation  of  our  double-chambered, 
system  which  in  a  previous  chapter  I  attempted  to  indi- 
cate. Ministers  have,  in  the  case  of  a  hostile  vote 
iin  the  House  of  Lords,  the  opportunity  of  obtaining  a  con- 
jtrary  vote  in  the  House  of  Commons  ;  and  although  the 
Lords  may  always  reject  a  Ministerial  Bill,  it  is  seldom  that 
jthe  proposed  legislative  change  is  so  important  as  to  require 
such  an  extreme  course  as  resignation.  On  one  memorable 
occasion  indeed  Ministers  did  resign  on  a  defeat  in  the  Lords 
of  a  Bill  on  which  they  had  staked  their  official  existence. 
Lord  Grey  and  his  colleagues  were  prepared  to  resign  on 
the  loss  of  the  second  Reform  Bill  in  1831.*  But  both  the 
wish  of  the  King,  and  a  vote  of  confidence  earned  by  a  large 
majority  in  the  House  of  Commons,  induced  them  to  make 
a  further  trial.  In  the  following  session  the  ministers  again 
sustained  in  the  House  of  Lords  a  defeat  which  they  re- 

•  Roebuck,  Ilist.  of  the  Whio  .If/i.j.t/n/.  ii.  217. 
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garded  as  fatal.  They  asked  the  King  for  permission  to 
create  a  sufficient  number  of  Peers ;  and  upon  his  refusal 
tendered  their  resignation.  Subsequently  however  they  were 
recalled  ;  the  required  authority  was  given,  and  as  we  have 
already  seen  the  Bill  was  carried  without  fortunately  the 
exercise  of  the  power. 

It  may  indeed  be  said  that  even  this  case  does 
not  come  within  the  rule  ;  and  that  the  impediment 
was  created  by  the  refusal  of  the  King,  and  not  by  the 
vote  of  the  Lords.  I  have  already  stated  the  grounds  on 
which  I  think  that  the  proposed  creation  of  peers  was  inde- 
fensible. It  is  indeed  true  that  the  state  of  excitement  to 
which  the  public  mind  was  worked  in  the  year  1832  renders 
difficult  the  application  to  that  period  of  the  principles  which 
would  prevail  in  less  troubled  times.  Yet  even  then  these  prin- 
ciples must  have  speedily  asserted  their  force.  When  the 
Opposition  found  the  impossibility  of  forming  an  Adminis- 
tration and  the  necessity  which  existed  for  some  prompt 
decision  of  the  question,  the  natural  solution  of  the  difficulty 
could  have  hardly  failed  to  arrive.  The  King's  Government 
must  be  carried  on.  The  Opposition  were  not  able  to  carry 
on  that  Government,  and  at  the  same  time  maintain  the 
existing  law.  They  were  therefore  bound  not  to  prevent 
that  change  in  the  law  without  which  their  adversaries  were 
not  prepai-ed  to  incur  the  responsibility  of  office.  This  view 
seems  to  have  been  in  effect  adopted  in  the  great  Commer- 
cial Reform  of  184G.  In  November  1845  the  Administration 
of  which  Sir  Robert  Peel  was  the  Chief  differed  upon  the 
proposed  Repeal  of  the  Corn  Laws.  The  number  of  the  dis- 
sentients was  so  great,  and  the  differences  seemed  so  irrecon- 
cileable,  that  the  Ministry  resigned.  The  Protectionist 
section  of  the  retiring  Ministry  professed  its  inability  to 
form  an  Administration  ;  and  Lord  John  Russell  who  un- 
dertook the  tjisk  was  after  several  ineffectual  efforts  com- 
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pelled  to  abandon  it.  Her  Majesty  had  thus  no  other 
resource  than  to  recall  her  former  ministers.  They  all, 
except  Lord  Derby,  returned.  The  dissentients,  most  of 
whom  were  Peers,  withdrew  their  opposition  and  supported 
the  Bill.  In  the  House  of  Lords,  although  it  was  believed 
that  landed  proprietors  would  incur  from  the  operation  of 
the  change  a  severe  pecuniary  loss,  the  measure  was  carried 
b}'  a  large  majority.  AIJ  other  means  of  conducting  the 
Government  of  the  country  had  been  tried  and  had  failed. 
In  these  circumstances  there  was  surely  much  force  in  the 
Duke  of  Wellington's  remark  that  "the  formation  of  a 
Government  in  which  Her  Majesty  would  have  confidence 
was  of  much  greater  importance  than  the  opinions  of  any  in- 
dividual on  the  Com  Laws  or  on  any  other  laws."* 

/§  4.  The  impediments  to  administration  which  the  House 
of  Commons  may  offer  are  either  direct  or  indirect.  They 
I  may  exist  in  the  form  either  of  a  vote  of  censure  upon  some 
particular  part  of  the  Administration,  or  of  general  want  of 
T  >  confidence,  or  of  the  rejection  of  some  measure  proposed  for 
^  i  its  approval  and  regarded  by  the  Ministry  as  essential  to  the 
!  successful  performance  of  its  duties.  Of  the  direct  interference 
of  the  House  of  Commons  examples  are  almost  superfluous. 
Through  all  periods  of  our  history  addresses  have  been 
presented  to  the  Crown  for  the  removal  of  some  obnoxious 
Minister.  Such  was  the  mode  of  attack  upon  Sir  Robert  Wal- 
pole  which  though  unsuccessful  heralded  his  fall.  In  later 
times  since  the  more  complete  establishment  of  the  Ministry, 
the  address  for  the  removal  of  an  individual  minister  has 
been  gradually  changed  into  a  vote  of  censure  upon  some  part 
of  the  policy  of  the  Administration  or  into  a  vote  of  general 
want  of  confidence.      Some  examples  of  votes  of  censure  I 

*  3  Hansard,  xxvi.  146. 
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have  been  already  cited.  The  two  most  recent  cases  are  the 
censure  upon  the  Chinese  war  in  1857,  and  the  censure  upon 
the  negotiations  with  the  French  Court  in  the  matter  of 
Orsini's  conspiracy  in  1859.  The  vote  of  want  of  confidence! 
is  of  recent  origin.  The  earUest  motion  of  the  kind,  so  far 
as  I  am  aware,  was  made  though  unsuccessfully  in  1782 
against  Lord  North's  Administration.-f*  Since  that  time  it 
has  become  a  favourite  weapon  of  parliamentary  warfare. 
It  was  fulminated  more  than  once  in  the  contest  of  1784. 
It  was  revived  by  Sir  Robert  Peel  against  the  second  Mel- 
bourne Ministry ;  and  it  has  been  freely  used  in  recent  | 
contests.  ' 

There  can  be  no  doubt  of  the  right  of  the  House  of 
Commons  to  express  either  its  partial  disapproval  of  the 
Administration,  or  its  general  dissatisfaction  with  its  for- 
mation or  with  its  policy.  But  there  can  be  also  no  doubt  thai 
this  right  is  one  which  ought  to  be  exercised  sparingly  an 
only  on  important  occasions.  It  is  a  great  power  placed  in 
the  hands  of  the  Commons  not  for  mere  party  purposes  but 
for  the  public  benefit.  Its  misapplication  only  serves  to 
blunt  it  when  it  is  applied  to  its  proper  use.  Besides,  thej 
House  of  Commons  acts  in  this  matter  as  the  adviser  of  the 
Crown.  It  may  disapprove  of  the  existing  Administration! 
or  any  of  its  acts  ;  but  it  ought  not  to  be  so  hard  to  please  as' 
to  render  all  Government  impossible.  Those  persons  who 
overthrow  any  Administration  may  expect  to  be  required  by 
the  King  to  assist  him  in  the  room  of  those  officers  whom  in 
consequence  of  their  proceedings  he  had  displaced.  Nor  is  a 
statesman  who  is  so  summoned  at  liberty  to  refuse.  He  has 
taken  upon  himself  the  responsibility  of  obstructing  the 
Government  of  the  country.  If  he  desire  to  save  himself 
from  the  imputation  of  mere  faction,  he  must  endeavour  to 

t  Massey'B  Hist,  of  Enrj.  iii.  70. 
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[set  up  in  its  place  a  better  Government.     The  King  may 
'fairly  address  his  Commons  in  the  language  of  the  philo- 
sophic poet  to  his  friend,   "Si  quid  noviMi  redius  istis, 
Candidus  imperii ;  si  non,  his  utere  mecuTn." 

§  5.  When  Parliament  directly  and  in  express  terms 
censures  the  conduct  of  ministers,  or  declares  its  general 
mistrust  towards  them,  no  difficulty  respecting  the  course 
which  that  Ministry  should  pui'sue  can  arise.  But  the  with- 
drawal of  parliamentary  confidence  may  be  also  expressed 
indirectly  ;  and  it  is  not  always  easy  to  ascei'tain  those  in- 
direct indications  of  mistrust  which  justify  the  resignation 
of  a  ministry.  On  this  subject  two  theories,  supported  each 
by  distinguished  names,  have  been  proposed.  According  to 
one  view,  the  confidence  which  Parliament  is  asked  to  give 
is  a  confidence  in  the  Ministry  as  administrators.  According 
to  the  other  view,  it  is  a  confidence  in  the  Ministry  as  legis- 
lators. The  former  opinion  is  maintained  by  Lord  Mac- 
aulay :  the  latter  by  Sir  Robert  Peel.  In  the  debate  which 
led  to  the  dissolution  of  Parliament  in  1841,  Lord  Macaulay,* 
then  a  Cabinet  Minister,  contended  that  "  it  was  the  first 
duty  of  the  Ministers  of  the  Crown  to  administer  the  exist- 
ing law.  If  the  House  of  Commons  did  not  place  suflUcient 
confidence  in  the  Government  for  this  purpose,  it  might 
express  its  opinion  either  directly  or  indirectly : "  and  he 
denied  that  it  could  be  called  a  want  of  confidence  if  the 
House  withheld  its  assent  from  any  new  legislative  measure 
or  refused  to  sanction  the  alteration  of  an  old  law.  Sir 
Robert  Peel,-f-  on  the  other  hand  denounced  this  doctrine 
as  "  unconstitutional  and  dangerous,  discouraging  to  public 
men  and  fatal  to  the  energies  of  a  Government."  He  denied 
the  possibility  of  drawing  a  line  between  acts   of   legis- 

*  Speeches,  i.  342.  "f  Sjyeechet,  iii.  775. 
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lation  and  acts  of  administration  ;  censured  in  strong  terms 
the  system  of  "  open  questions  ; "  and  declared  his  opinion 
that  "  the  character  of  an  Administration,  their  claim  to 
public  confidence,  is  infinitely  stronger  on  account  of  their 
legislative  measures  than  on  account  of  their  Administrative 
acts."  At  a  later  period,  when  the  angry  disputes  connected 
with  the  Melbourne  Ministry  had  been  forgotten  in  still 
more  angry  disputes  and  still  more  exciting  events,  the  gi-ave 
historian  deliberately  repeats  the  doctrine  which  in  his 
struggle  for  office  the  brilliant  partizan  had  so  warmly  advo- 
cated. In  that  passage  of  his  great  work  in  which  he 
describes  the  institution  by  which  the  House  of  Commons  is 
enabled  effectually  to  control  the  Executive  Adminis- 
tration, Lord  Macaulay*  declares  that  in  Parliament  the 
Ministers  are  bound  to  act  as  one  man  upon  all  questions 
relating  to  the  Executive  Government;  and  the  illustrations 
with  which  he  supports  his  position  and  which  I  have  cited 
in  a  preceding  chapter  are  all  selected  according  to  this 
view. 

§  6.  It  seldom  happens  that  when  two  eminent  men 
advance  opposite  opinions  the  one  is  wholly  right  or  the 
other  wholly  wrong.  Tlie.nnr  fflnarally  ftrri  hjr  fr>'^*^'^''j  ^b^-JW- 
V/nfj^pp  hy  (\(^tio\M\ny  j  and  cacli  serves  to  correct  or  to  limit  the  T 
other.  Sir  Robert  Peel  never  denied  that  Ministers  were 
responsible  for  their  administrative  as  well  as  for  their 
legislative  conduct.  Lord  Macaulay  expressly  admits  that 
an  Administration  is  bound  to  resign,  if  it  be  impressed  with 
the  conviction  that  the  legislative  change  which  it  unsuc- 
cessfully proposed  is  of  such  a  nature  that  without  that 
change  it  cannot  carry  on  the  public  service.  In  these 
mutual  concessions  then  we  may  perceive  the  true  principle. 
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Ministers  must  possess  the  full  confidence  of  Parliament  in 
their  administrative  integrity  and  skill  ;  and  that  confidence 
must  be  shown  not  only  by  a  refusal  to  censure  their  pro- 
ceedings, but  by  a  readiness  to  enact  such  measures  as  the 
Ministers  may  declare  to  be  in  their  opinion  essential  to  the 
proper  administration  of  the  existing  laws.  But  it  is  not 
requisite  that  Parliament,  if  it  have  confidence  in  a  Minister 
as  the  administrator  of  the  law  as  it  is,  should  have  equal 
confidence  in  the  same  person  as  an  adviser  respecting  the 
law  as  it  ought  to  be.  On  questions  with  which  he  is 
specially  conversant  the  Minister  in  his  place  in  Parliament 
speaks  with  authority.  But  on  questions  which  do  not 
afiect,  or  only  indirectly  affect,  the  actual  administration  of 
public  affairs,  the  opinion  of  a  Minister  should  merely  go  for 
what  it  is  worth.  He  is  an  administrator,  not  a  jurist.  He 
exercises  indeed  a  double  function.  He  is  the  servant  of 
the  Crown,  and  he  is  a  member  of  the  Lecnslature.  But  in 
criticizing  the  conduct  of  the  Minister,  we  are  not  to  take 
into  account  the  failures  of  the  member.  Success  in  the  one 
'B  phere  doubtless  contributes  materially  to  success  in  the 
lother.  But  the  two  functions  are  distinct,  and  should  be 
I  separately  judged.  The  test  then  of  the  influence  of  any 
legislative  measure  upon  the  fate  of  any  Ministry,  whether 
its  own  proposal  be  rejected  or  a  Bill  to  which  it  was  hostile 
be  passed,  is  the  same  as  that  which  in  ordinary  circum- 
stances determines  their  retention  or  their  abandonment  of 
office.  There  is  one  question  which  must  always  be  upper- 
most in  the  mind  of  every  servant  of  the  Crown  :  "  How  is 
the  Queen's  Government  to  be  carried  on  ? "  If  the  measure 
or  the  loss  of  the  measure  do  not  affect,  or  affect  in  but  a 
slight  degi'ee,  the  administration  of  the  existing  law, 
Ministers  are  bound,  however  much  they  may  disapprove  of 
of  the  innovation  or  however  much  they  may  regret  the  loss 
of  their  proposal,  to  continue  in  office.     If  on  the  contraiy 
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a  serious  and  immediate  change  in  the  practical  working  of 
Government  be  introduced,  Ministers  cannot  be  required  to 
incur  a  responsibility  against  which  they  protested.  When 
such  an  obstacle  occurs,  it  is  immaterial  from  which  branch 
of  the  Legislature  it  proceeds.  If  there  be  any  measurej 
without  which  the  Ministers  consider  that  they  cannot  con- 
duct the  public  service,  and  if  that  measure  be  rejected! 
either  by  the  Crown  or  by  the  House  of  Lords  or  by  the 
House  of  Commons,  the  Ministers  are  not  bound  to  perform 
a  duty  for  which  in  their  estimation  their  powers  are 
inadequate. 

The  principle  which  I  have  thus  attempted  to  state  may 
perhaps  be  considered  vague.  Even  if  it  were  so,  it  would 
be  better  than  the  absence  of  any  principle  and  a  resignation 
at  the  discretion  of  the  Premier  upon  every  casual  defeat  in 
Parliament.  But  in  truth  the  apparent  vagueness  of  the 
principle  is  merely  the  ordinary  difficulty  in  the  application 
of  a  general  rule.  With  whatever  precision  a  principle  may 
be  defined,  the  question  must  always  remain  whether  any 
given  state  of  facts  is  or  is  not  included  in  it.  In  the  pre- 
sent instance  the  decision  must  rest  with  the  Ministei*s 
themselves.  It  is  for  them  to  determine  whether  any  par- 
ticular proceeding  of  the  Legislature  will  prevent  them  from 
efficiently  conducting  the  public  service.  But  they  make 
their  decision  under  a  heavy  responsibility.  Their  character 
as  public  men  is  at  stake.  If  from  moral  cowardice  QT,jTom 
petulance  they  wantonly  forsake  their  trust,  their  Sovereign 
may  well  decline  again  to  receive  as  advisers  men  who  have 
abandoned  their  posts  in  the  hour  of  need.  Public  opinion 
too,  and  the  representatives  in  Parliament  of  that  opinion, 
will  not  fail  to  visit  with  severe  and  deserved  punishment 
the  recreant  Minister  who  preferred  his  own  ease  or  the 
gratification  of  his  petty  resentment  to  his  duty  towards  his 
King  and  his  country. 
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§  7.  It  is  not  however  upon  any  general  reasoning  of 
upon  the  dicta  of  any  men  however  eminent  that  the  deter- 
mination of  such  a  question  must  depend.  We  must  deal 
with  it  as  with  any  other  ease  of  customary  law.  We  must 
examine  the  precedents,  and  endeavour  from  them  to 
deduce  some  general  rule.  If  the  generalization  thus 
obtained  concur  with  tlie  results  to  which  our  deductions 
from  the  nature  of  the  office  have  led  as,  the  proof  will  be 
complete.  I  propose  therefore  to  inquire  whether  there  be 
any  instances  in  which  Ministers,  notwithstanding  the 
rejection  of  important  measures  which  they  had  presented 
to  Parliament,  still  continued  in  office  ;  and  again  whether 
there  be  any  instances  in  which  Ministers  have  resigned  for 
any  other  cause  than  some  impediment  to  their  administra- 
tion of  public  affairs. 

The  precedents  of  the  last  century  are,  for  reasons 
which  I  have  already  stated,  not  very  valuable  in 
determining  our  modern  Constitutional  practice.  They 
have  however  some  weight.  We  find  then,  after  the 
accession  of  the  House  of  Hanover,  the  rejection  by  the 
House  of  Commons  of  the  Peerage  Bill  of  1719  :  but  Lord 
Sunderland  and  Lord  Stanhope  never  even  thought  on  that 
account  of  leaving  office.  Sir  Robert  Walpole  was  obliged 
to  abandon  his  project  of  Excise  Reform  :  but  he  continued 
as  Minister  for  some  years  after  his  defeat.  In  Lord 
Chatham's  Ministry  the  House  of  Commons  actually 
refused  a  part  of  the  Ways  and  Means  for  the  year,*  and 
would  not  sanction  the  proposed  increase  of  the  Land  Tax, 
Yet  so  serious  a  disaster  did  not  lead  to  the  displacement  of 
the  Ministry.  Even  in  the  triumphant  administration  of 
the  younger  Pitt  the  House  of  Commons  on  more  than  one 
occasion  rejected   his  proposals.     He  was  defeated  on  the 

•  Massey's  Hut.  of  Eng.  i.  307. 
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Westminster  Scrutiny.  He  failed  to  carry  in  the  Irish  ^ 
Parliament  his  commercial  policy  towards  Ireland.  His 
"Rfifiirua^Rill  was  lost  by  a  large  majority.  Even  his  plan  for 
the  defence  of  the  coast  and  for  the  fortification  of  Pojlgjutuith 
and  Plymouth  was  rejected.*  These  defeats,  and  especiallji 
the  loss  of  his  Irish  propositions  and  of  his  scheme  for  the 
fortifications  of  the  dockyards,  were  subjects  of  bitter  mortv 
fication  to  Mr.  Pitt ;  yet  neither  he  nor  his  opponents  i 
appear  to  have  thought  that  he  was  under  any  obligation  to 
resign.  These  precedents  of  Mr.  Pitt  have  a  double  interest. 
On  the  one  side  the  events  themselves  curiously  illustrate 
the  supposed  strength  of  the  "  strong  Governments  "  before 
the  Reform  Act.  On  the  other  side  the  course  which  Mr. 
Pitt  then  adopted  seems  conclusively  to  show  that  a  Minister, 
who  is  conscious  that  he  retains  the  general  confidence  both 
of  the  King  and  of  Parliament,  is  not  required  to  resign 
because  some  of  his  most  important  legislative  proposals 
have  not  been  accepted.  For  the  practice  in  later  times  I 
need  only  refer  to  that  long  list  of  measures  which,  as  I 
before  observed,  the  House  of  Lords,  sorely  against  the  will 
of  the  Ministers  of  the  day,  either  rejected  or  largely 
modified.  Very  recently  we  liave  seen  more  than  one 
Reform  Bill,  a  name  once  of  magic  potency,  quietly  set 
aside  without  any  detriment  to  the  Ministry  that  proposed 
it. 

1  It  thus  appears  that  Ministers,  even  when  defeated  on 
[very  important  measures  of  legislation,  have  not  thought  itj 
I  their  duty  to  resign.  A  similar  inquiry  will  show  that  on  ^  ' " 
every  occasion  before  1866  in  which  a  resignation  of  any 
Ministry  has  taken  place,  the  immediate  cause  has  been  some 
difficulty  inl^j^ugiiiiiiyjftyAii^  ^^  will  be  sufficient  for  the 
present  purpose  to  commence   with  the   reign  of  William 

»  See  Stanhope's  Life  of  Pitt,  i.  254,  272,  275,  288. 
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the  Fourth.  During  the  reigns  of  the  last  two  Georges  the 
ministerial  changes  were  occasioned  either  by  the  immediate 
action  of  the  King  or  by  disputes  with  him  or  by  the  death 
or  incapacity  of  the  Premier.  To  the  first  class  belong  all 
the  changes  of  administration  in  the  earlier  part  of  the  reign 
of  George  the  Third.  To  the  second  belong  the  resignation 
of  Mr.  Pitt,  of  the  Grenville  Ministry  and  of  the  Duke  of 
Wellington  and  Sir  Robert  Peel  before  the  introduction  of 
the  Emancipation  Act.  To  the  third  belong  the  second 
Administrations  of  Lord  Rockingham  and  of  Mr.  Pitt 
respectively,  and  all  the  changes  that  ensued  between  the 
formation  of  the  Portland  Ministry  in  1807  and  the  death  of 
Mr.  Canning  twenty  years  afterwards.  Of  the  Administra- 
tions not  included  under  these  classes  two,  that  of  the  Duke 
of  Grafton  and  at  a  later  period  that  of  Lord  Goderich,  fell 
from  internal  dissensions  :  while  those  of  Lord  Shelbourne 
and  of  Mr.  Addington*  were  either  defeated  or  received  what 
they  regarded  as  insufficient  support  on  questions  of  admin- 
istration. Lord  Shelbourne  was  defeated  on  the  merits  of 
the  peace  of  Versailles.  Mr.  Addington  had  but  a  small 
majority  in  favour  of  his  scheme  of  the  national  defences. 
But  the  precedents  of  the  last  and  of  the  present  reign  are 
more  complete.  On  one  occasion  only  did  the  spontaneous 
exercise  of  the  Prerogative  produce  a  change  of  Ministers  ; 
and  no  Premier  except  Lord  Palmerston  has  during  that 
period  died  in  office  or  resigned  from  broken  health.  All  the, 
changes  therefore  that  have  taken  place  since  the  death 
George  IV.  have  been  of  a  strictly  political  character, 
will  I  thuik  be  found  that  no  Ministry,  except  that  of  > 
Lord  Russell,  has  left  office  on  a  purely  legislative/ 
question,  but  that  the  retirement  of  each  successive/ 
Administration    has    been    caused     by    defects    either    inl 

*  Massey'B  Hist,  of  Eng.  iii.  146. 
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matters  relating  directly  to  the  Executive  Government  or 
on  legislative  measures  immediately  affecting  their  ability  to 
conduct  public  affairs.  The  Administration  of  the  Duke  or 
Wellington  resigned  upon  its  defeat  on  the  Civil  List  which 
at  the  commencement  of  the  new  reign  it  had  proposed.  I 
have  already  spoken  of  the  resignation  of  Lord  Grey  upon 
the  defeat  of  the  Reform  Bill  in  the  House  of  Lords.  Two 
years  afterwards  Lord  Grey  resigned  in  consequence  of  dis- 
sensions in  his  Cabinet.  His  Ministry  was  continued  under 
Lord  Melbourne,  was  summarily  dismissed  by  the  King,  and 
was  succeeded  by  Sir  Robert  Peel's  short  Administration. 
Sir  Robert  Peel  after  sustaining  several  other  defeats  re- 
signed upon  his  defeat  on  the  Irish  Tithes  question.  He 
assigned  as  the  reason  of  his  resignation  that  the  result  of 
this  vote  would  place  such  difficulties  in  the  practical  ad- 
ministration of  Government  in  Ireland  by  parties  opposed  to 
the  principle  of  this  vote  that  they  were  fairly  entitled  to 
decline  a  responsibility  which  others  were  bound  to  incur.* 
In  1839  the  Melbourne  Administration  resigned  because  it 
had  a  majority  of  only  six  on  its  Bill  for  suspending  the 
Constitution  of  Jamaica.  The  authority  of  the  Crown,  it 
was  said,  was  so  weakened  in  the  Colonies  by  the  apparent 
support  given  by  Parliament  to  the  contumacious  Assembly 
of  Jamaica  that  Lord  Melbourne  and  his  colleagues  could 
not  undertake  to  govern  them.  The  retiring  ministers  how- 
ever returned  to  office  in  consequence  of  the  "  Bed  Chamber 
dispute  ;  "  and  it  was  upon  a  direct  vote  of  want  of  confi- 
dence that  two  years  afterwards  they  made  way  for  Sir 
Robert  Peel.  The  ground  upon  which  principally  the  hostile 
vote  was  carried  was  the  deficit  of  the  public  revenue  during 
their  administration.  At  the  end  of  1845  Sir  Robert  Peel, 
in  consequence  of  dissensions  in  his  Cabinet  respecting  the 
proposed  Repeal  of  the  Corn  Laws,  resigned.     The  failure  of 
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the  potato  crop  had  in  his  judgment  rendered  it  impossible 
to  administer  the  Government  without  a  change  in  the  com- 
mercial and  financial  policy  of  the  kingdom.  He  subse- 
quently, as  we  have  already  seen,  withdrew  his  resignation  ; 
and  succeeded  in  carrying  the  repeal  of  the  Corn  Laws. 
But  he  was  defeated  by  a  large  majority  on  a  Bill  for  the 
Protection  of  Life  in  Ireland  :  and  accordingly  announced 
that  "as  the  House  refused  to  Her  Majesty's  servants  those 
powers  which  they  deemed  necessary  for  the  repression  of 
outrage  and  the  protection  of  life  in  Ireland,  they  have  felt 
it  to  be  their  duty  to  tender  their  resignation  to  a  gracious 
Sovereign."  *  Lord  John  Russell  was  defeated  on  the 
Militia  Bill,  a  question  which  not  only  affected  the  national 
defences  but  involved  grave  financial  considerations.  The 
Earl  of  Derby's  first  ministry  was  defeated  on  its  Budget. 
The  Administration  of  Lord  Aber^^p-n  cfl.me  to  an  untimely 
A  glfd  by  a  direct  vote  of  want  of  confidence  in  consequence  of 
ifg  ill  snf^pt^ss  in  fihr  r^ndiiH  rrf  ihr  ^rimnn  v\r  Lord 
Palnierston  was  compelled  to  yield  to  a  vote  of  censiu-e  for 
the  manner  in  which  the  correspondence  with  the  French 
Couit  relating  to  the  conspiracy  of  Orsini  was  conducted. 
Lord  Derby's  second  Administration  likewise  fell  before  a 
direct  vote  of  want  of  confidence. 

The  principal  authority  for  the  doctrine  that  Ministers 
are  responsible  for  the  success  of  their  Bills  is  the  resolution 
of  the  House  of  Commons  which  led  to  the  dissolution  of 
184-1.  T((^rd  Mr]bfnn'ng'g-  Ar1]Tn;x>;gf,|-pfi/^>Ti  which  had  for 
some  time  shown  symptoms  of  weakness,  was  defeated  by  a 
considerable  majority  on  its  proposal  to  reduce  the  duties 
upon  sugar.  The  Cabinet  took  time  to  consider  its  course  ; 
and  finally  resolved  to  proceed  as  before,  and  moved  the 
original  sugar  duties.    Sir  Robert  Peel  consequently  moved-|* 
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"  that  Her  Majesty's  Ministers  do  not  sufficiently  possess 
the  confidence  of  the  House  of  Commons  to  enable  them  to 
carry  through  the  House  measures  which  they  deem  of 
essential  importance  to  the  public  welfare  ;  and  that  their 
continuance  in  office  under  such  circumstances  is  at  variance 
with  the  spirit  of  the  Constitution."  It  was  in  the  debate 
on  this  resolution  that  the  discussion  upon  the  theory  of 
Ministerial  responsibility  to  which  I  have  refen-ed  took 
place  ;  and  the  motion  was  carried  by  a  majority  of  oney 
The  terms  of  this  resolution,  so  far  from  being  inconsistent 
with  the  proposition  that  I  have  laid  down,  actually  confirm 
it.  Apart  from  its  application  to  this  particular  case,  the 
general  principle  which  the  House  then  affirmed  was  that 

flj^  pnnt.iimnnr'P  jn  r.ffi/;.^-Kyi..]U^r|i^-^f,    wh-ftB  thft}'-  RVi\  unabl 

to  carry  measures  which  thev  consider  esa^.pt.i{|.l  f^ 
pnbUfi  wplforg  is  vpr^o^sf;j[t^^i,onal  It  is  therefore  the 
opinion  of  Ministers  themselves  that  must  determine  the 
character  of  each  particular  measure  on  which  they  are 
defeated.  But  the  test  of  the  essentiality  of  a  measure  is  the 
readiness  of  Ministers  to  incur  the  responsibilities  of  adminis- 
tration without  it.  If  Ministers  be  willing,  notwithstanding 
the  loss  of  their  measure,  to  continue  the  administration  of 
public  affairs  with  their  former  powers  only,  the  measure, 
however  important  it  may  be,  cannot  in  their  opinion  be 
essential.  If  it  be  essential  or  in  other  words  indispensable) 
in  existing  circumstances  for  the  public  welfare,  they  would 
reasonably  decline  to  administer  public  affairs  in  the  absene^ 
of  those  conditions  under  which  alone  success  could  in  thein 
opinion  be  accomplished.  But  even  if  this  resolution  bore' 
a  wider  sense,  I  should  not  think  the  precedent  decisive. 
Resolutions  of  the  House  of  Commons  declaratory  of  any 
general  proposition  of  law  have  seldom  much  weight. 
The  House  hiis  always  been  more  successful  in  accomplish- 
ing some  practical   puiposc  than  in  establisliing  a  general 
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principle.  Its  proceedings  afford  materials  from  which  such 
principles  ma}"  be  deduced ;  but  an  abstract  resolution 
of  the  House,  unsupported  by  the  weight  of  previous 
authority  and  not  habitually  followed  in  practice,  cannot 
counterbalance  a  principle  founded  upon  general  reasoning 
and  verified  by  constant  usage.  In  184-1  the  House  wished 
to  express  its  dislike  to  the  existing  Ministry ;  and  members, 
when  they  voted  that  the  continuance  in  office  of  Ministry  was 
contrary  to  the  spirit  of  the  Constitution,  were  much  more 
concerned  for  their  conclusion  than  for  the  reasons  which  led 
to  that  conclusion.  Sir  Robert  Peel*  cited  in  support  of  his 
motion  his  own  conduct  in  1835.  He  said  that  he  in  that 
year  did  indeed  carry  on  for  a  short  time  an  unequal  contest 
in  opposition  to  the  power  leagued  against  him,  but  that  the 
first  time  he  was  obstructed  in  an  act  of  legislation,  he 
that  moment  felt  it  to  be  his  duty  to  retire  from  the  manage- 
ment of  public  affairs.  But  this  view  of  the  events  of  1835 
is  hardly  supported  by  the  facts.  When  Su*  Robert  Peel 
announced  in  that  year  his  resignation,  he  was  careful  to 
point  out  that  the  vote  on  which  he  was  defeated  not  only 
in  its  nature  amounted  to  a  vote  of  a  want  of  confidence,*!- 
but  implied  the  necessity  of  such  a  change  of  system  in  the 
ecclesiastical  affairs  of  Ireland  that  he  could  not  consent  to 
carry  it  into  execution. 

The  other  cases  which  favour  this  view  occurred 
in  1851,  in  1859,  and  in  1866  respectively.  In  the  former 
year  Lord  John  Russell's  Administration  resigned  on 
the  ground  that  they  had  but  a  small  majority 
against  a  motion  of  Mr.  Disraeli  which  was  substantially  a 
movement  in  favour  of  a  return  to  Protection,  and  that  they 
were  defeated,  though  in  a  thin  bouse,  upon  a  motion  by  Mr. 
Locke  King  for  leave  to  bring  in  a  Bill  for  the  extension  of 

*  Speeches,  iii.  761.  t  Speeches,  iii.  116. 


TO   PARLIAMENT,  231 

the  Franchise.  After  the  failure  of  three  successive  attempts 
to  form  a  new  Administration,  Her  Majesty  intimated  her 
wish  that  her  former  ministers  should  resume  their  offices, 
and  the  Royal  commands  were  accordingly  obeyed.  The 
reasons  assigned  for  this  resignation  seemed  so  indifferent 
that  Lord  Derby*  did  not  hesitate  to  express  to  Her  Majesty 
his  doubts  that  they  formed  the  sole  and  even  the  principal 
ground  for  that  resignation.  If  indeed  they  were  the  real 
causes  for  that  step,  the  inconvenience  of  the  prolonged 
ministerial  crisis  and  the  subsequent  return  of  the  Ministry 
to  office  seem  to  indicate  that  the  resignation  was  unjusti- 
fiable. In  1859  Lord  Derby's  Ministry  was  defeated  on  its 
Reform  Bill ;  and  avoided  resignation  by  a  dissolution.  The 
inconveniences  to  which  this  dissolution  gave  rise  were  even 
greater  than  those  which  result  from  a  prolonged  crisis. 
Apart  from  many  other  objections  to  which  it  was  exposed, 
it  left,  as  we  have  already  seen,  the  country  without  a  Par- 
liament for  two  months  at  a  time  when  war  was 
hourly  expected ;  and  it  compelled  the  Executive  to 
incur  the  responsibility  of  increasing  without  the  sanc- 
tion of  Parliament  the  naval  and  the  military  arma- 
ments of  the  country.  The  same  cause  which  led  to  the 
dissolution  of  1859  produced  the  resignation  of  1866. 
Lord  Palmerston's  Administration  had  continued  for  the 
natural  duration  of  one  Parliament ;  and  in  the  newly 
elected  House  of  Commons  it  commanded  a  great  majority. 
Upon  the  death  of  its  chief  this  Ministry  resolved  to  intro- 
duce a  Bill  for  the  extension  of  the  suffrage,  and  publicly 
staked  its  existence  upon  the  success  of  the  measure.  Their 
supporters  received  the  Bill  with  great  dislike  and  in  some 
cases  with  open  revolt.  But  so  far  from  showing  any 
hostility  to  the  Ministry  in  other  respects  they  avowed  their 
general  satisfaction  with  the  administi'ation  of  public  affairs, 

•  Ann.  Reg.  1851,30. 
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and  their  reluctance  to  any  change  in  Her  Majesty's  Councils. 
Ultimately  the  Bill  failed  and  the  Ministry  resigned.  It 
was  distinctly  pledged  to  this  course,  and  the  pledges  of 
public  men  should  be  maintained.  But  unless  a  resignation 
were  from  the  circumstances  of  the  case  iustifiable,  no  such 
pledge  should  have  been  given.  The  embarrassment  of  the 
Ministry,  was  of  their  own  creation.  It  had  successfully 
conducted  during  six  years  the  affairs  of  the  country  under 
the  old  franchise.  Even  if  an  alteration  in  that  franchise 
were  desirable,  it  could  not  be  pretended  that  the  necessity 
for  such  a  change  had  suddenly  become  so  urgent  that  the 
country  could  not  be  governed  without  it.  A  general  election 
had  just  taken  place.  There  was  no  unusual  demonstration 
of  public  opinion.  The  peace  of  the  country  was  uninter- 
rupted. The  absence  indeed  of  any  considerable  political 
excitement  was  one  of  the  arguments  in  favour  of  dealing 
with  such  a  question  at  that  particular  time.  When  in  such 
circumstances  a  Ministry  resigns,  it  incurs  the  risk  of  a 
serious  defection  among  its  former  supporters.  The  Queen's 
Government  must  be  carried  on.  The  new  Ministers  there- 
fore if  they  have  succeeded  to  office  not  by  any  intrigue  on 
their  part,  but  by  the  default  of  their  predecessors,  may 
justly  claim  a  fair  and  generous  support  from  many  of  those 
whose  sympathy  they  could  not  otherwise  have  expected. 

To  me  therefore  it  appears  that  these  cases,  so  far 
from  strengthening  the  position  that  legislative  success 
is  essential  to  ministerial  power,  fui'nish  clear  examples' 
of  the  impropriety  of  that  rule,  and  of  the  danger' 
of  departing  from  the  beaten  paths  of  the  Constitu- 
tion. If  in  any  of  these  cases  the  House  of  Commons  had 
desired  a  change  of  Ministry,  it  might  have  asked  for  such 
a  change.  When  no  such  request  was  made  and  when  no 
actual  impediment  was  presented  to  the  conduct  of  Govern- 
ment, the  Ministry  ought  to  have  remained  in  their  places. 
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It  is  unreasonable  to  coerce  Parliament  in  the  exercise  of  its  / 
legitimate  functions  on  questions  unconnected  with  admin- 
istration by  a  threat  of  all  the  interruption  to  public  business 
and  all  the  inconvenience  and  delay  that  are  inseparable  either 
from  a  ministerial  crisis  or  from  a  dissolution. 

§  8.  The  principle  that  the  confidence  which  Parliament 
reposes  in  the  servants  of  the  Crown  is  a  confidence  in  their 
administrative  and  not  in  their  legislative  power  serves  to 
explain  a  difficulty  which  sometimes  presents  itself  in  our 
political  arrangements.  There  are  sometimes  questions  upon 
which  the  members  of  the  Administration,  notwithstanding 
their  general  obligation  of  mutual  support,  are  avowedly 
free  to  act  according  to  their  individual  opinions.  It  is 
therefore  a  matter  of  some  importance  to  decide  what  ques- 
tions ought  to  be  thus  left  open^'and  what  should  be  re- 
garded as  ministerial.  No  distinct  rule  has,  so  far  as  I  am 
aware,  been  laid  down  to  guide  such  decisions.  But  from 
the  point  of  view  I  have  attempted  to  indicate,  the  principle 
seems  distinct  and  intelligible.  If  a  Ministry  ought  to  resign 
when  only  it  is  defeated  upon  great  administrative  measures, 
none  but  measures  of  administration  ought  to  be  made 
ministerial  questions.  All  otlier  questions  which  do  not 
aff*ect  the  Ministry  as  such,  that  is  which  do  not  impede  the 
conduct  of  Her  Majesty's  Government,  should  be  open.  For 
the  proper  conduct  of  the  public  service  there  must  be 
amongst  ministers  a  general  agreement  as  to  the  manner  in 
which  that  service  should  be  carried  on.  As  then  no  ques- 
tion which  is  not  a  quoiition  of  ndmiiiiglmUun  flhuidtt'dis- 

p]pr.A  r.i;n;gf..>ra     a^g  pn     rjjliestion     which    JS    ^V^'    ft    qiif^afinn   of 

upon  all  questions  relating  to  the  Executive  Government 
that,  according  to  the  dictum  of  Lord  Macau  lay,  in  Parlia- 
ment the  Ministers  ai"e  bound  to  act  as  one  man.     For  the 
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proper  administration  of  public  business,  Ministers  are  jointly 
and  severally  responsible.     For  the  measures  which  Parlia 
ment  thinks  fit  to  enact,  they  have  until  they  are  called  upo 
I  to  administer  them  no  further  responsibility  than  that  o: 
ordinary  members   of  either   House.     Their  agreement   of 
partnership  must  be  taken  to  extend  to  matters  of  adminis- 
tration only,  and  not,    except   incidentally,  to  matters  of 
legislation, 
,       This  principle  also  explains  why  the  same  questions  have 
j  at  one  time  been  regarded  as  open|  and  at  another  time  have 
/  been  treated  as  ministerial.    They  were  open  so  long  as  they 
j  did  not  affect  the  practical  working  of  Government.     They 
became  ministerial  when  their  settlement  became  necessary 
j   for  the  proper  administration  of  public  affairs.     For  many 
v-f  y^ars  the  question  of  CatJiolic  Emancipation  remained  open. 
^    At  length  the  Duke  of  Wellington  found  that  its  settlement 
was   essential    to   the   peace  of  the   country,  and   all   the 
members  of  his  Administration  were   required  to   support 
the   measure  accordingly.     In  like   manner  Parliamentary 
Reform  did  not  become  a  ministerial  measure  until  oppo- 
sition to  it   or  delay  in  its  settlement  seemed  to  threaten 
civil  war.     Lord  Melbourne  declared  that  the  repeal  of  the 
Corn  Laws  was  the  wildest  idea  that  ever  entered  the  mind 
of  man  ;  yet  at  that  very  time  several  Free  Traders  were 
members  of  his  Cabinet.    A  few  years  afterwards  Sir  Robert 
Peel  made  this  very  question  of  the  Corn  Laws  the  basis  of 
a  reconstruction  of  his  Cabinet,  because  he  would  not  under- 
take the  responsibility  of  executing  them  when  a  famine  was 
impending.      The   Ballot  and  Short  Parliaments  have  been 
and  still  are  open  questions  in  the  British  Cabinets.     The 
reason  is  that  no  difficulty  is  now  felt  in  administering  the 
Government  under  a  system  of  open  voting  and  septennial 
Parliaments. 


^ 


CHAPTER  X. 


THE    RELATION    OF    MINISTERS   TO    THE    OTHER    SERVANTS 
OF   THE   CROWN. 

§1.1  have  already  stated  that  the  members  of  the  Cabinet 
ajc  selected  from  the  leading  members  of  the  parliamentary 
majority.  I  haVe  assumed  that  these  persons,  when  they 
have  become  servants  of  the  Crown,  still  retain  their  seats 
in  the  Legislature.  It  may  well  seem  superfluous  to  insist 
on  this  point.  To  us  a  seat  in  Parliament  forms  part  of 
the  connotation  of  the  term  minister.  It  is  their  parliamentary 
position,  much  more  than  their  official  rank,  that  forms  in 
the  public  mind  the  distinctive  characteristic  of  the  high 
officers  of  State.  No  Ministry  could  last  for  a  day  which 
was  not  fully  and  adequately  represented  in  the  Great 
Council  of  the  nation.  But  we  must  not  think  that,  because 
this  practice  is  now  established,  it  is  necessary  to  Parliamen- 
tary Government.  It  is  indeed  essential  to  that  form  of 
Parliamentary  Government  which  we  possess.  If  the  usage 
were  otherwise,  our  political  system  would  be  something 
very  different  from  what  it  is  ;  and  yet  the  authority  of 
Parliament  might  not  be  diminished.  In  the  reign  of 
William  the  Third  the  absolute  exclusion  from  the  House  of 
Commons  of  all  servants  of  the  Crown  was  one  of  the  most 
popular  reforms  of  the  day.  The  Act  of  Settlement  con- 
tained a  clause,  which  however  never  came  into  operation,  to 
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effect  this  favourite  object.  A  similar  provision  was  inserted, 
in  the  Constitution  of  the  United  States  ;  and  up  to  this 
d^  no  officer  of  that  Government  has  ever  sat  in  Congress. 
But  notwithstanding  the  abortive  attempt  at  restriction  to 
I  which  I  have  referred,  the  presence  in  Parliament  of  servants 
'  of  the  Crown  has  always  prevailed,  and  is  now  thoroughly- 
settled.  It  is  an  essential  part  of  our  political  system  that 
,  the  heads  of  the  great  executive  departments,  those  officei-s 
who  direct  these  departments  and  determine  their  policy, 
should  be  present  in  Parliament.  Their  presence  there  is 
required  to  give  due  effect  to  the  principle  of  parliamentary 
control.  It  is  their  duty  to  supply  information  and  to 
answer  objections :  to  bring  forward,  explain,  and  defend 
the  measures  of  the  Executive  Government ;  to  enable  in 
short  the  King  to  describe  his  policy  to  Parliament,  and  to 
enable  Parliament  to  tender  suitable  advice  respecting  that 
policy  to  the  King.  This  parliamentary  attendance  is  in 
effect  the  distinctive  function  of  Ministers.  It  is  to  their 
ability  to  conduct  its  business  in  Parliament  that  Ministers 
owe  the  confidence  of  the  Crown.  It  is  from  their  position 
in  the  councils  of  the  Crown  that  they  obtain  their  influence 
in  Parliament.  Nor  are  the  effects  of  this  arrangement  con- 
fined to  the  good  understanding  and  facile  communications 
between  the  different  powers  of  the  State.  Their  salutary 
influence  has  a  wider  range.  It  is,  as  Mr,  Hallam  has  ob- 
served,* "  one  of  the  greatest  safeguards  of  our  liberty  that 
eloquent  and  ambitious  meo,  such  as  aspire  to  guide  the 
councils  of  the  Crown,  are  from  habit  and  use  so  connected 
with  the  Houses  of  Parliament,  and  derive  from  them  so 
much  of  their  renown  and  influence,  that  they  lie  under  no 
temptation,  nor  could  without  insanity  be  prevailed  upon 
to  diminish  the  authority  and  privileges  of  that  Assembly." 

*  Cotut.  Hist.  iii.  89. 
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I  It  is  not  a  less  important  security  that  the  very  position 
which  the  zealous  advocate  of  popular  opinions  seeks  for  the 
I  accomplishment  of  his  views  places  him  at  the  same  time 
'under  the  duty  of  maintaining  in  its  inte^ity  the  Preroga- 
!  tive.  No  English  statesman,  says  Mr.  Hallam,  since  the 
Revolution  can  be  liable  to  the  very  slightest  suspicion  of  an 
aim  or  even  a  wish  to  establish  absolute  monarchy  on  the 
ruins  of  the  Constitution.  No  English  statesman  within 
the  same  period,  it  may  be  added,  has  ever  desired  to  con- 
vert our  Constitutional  Monarchy  into  a  Republic. 

§  2.  But  there  is  another  portion  of  the  public  service 
which  is  equally  essential  to  the  successful  working  of  Par- 
liamentary Government.  The  portion  of  that  service  which  j 
remains  in  office  is  for  political  purposes  not  less  important ' 
than  that  which  is  liable  to  change.  If  all  the  officers  em- 
ployed in  the  civil  service  of  the  Crown  were  changed  with  , 
every  change  of  Ministry,  Parliamentary  Government  would 
soon  become  an  intolerable  nuisance.  It  would  be  impos- 
sible, with  every  department  from  the  chief  down  to  the 
messenger  filled  with  raw  recruits,  to  transact  public  busi- 
ness. The  affiiirs  of  State  have  now  increased  to  such  an 
extent,  and  become  so  complicated,  that  for  their  prompt  aDd 
efficient  performance  they  require  the  undivided  attention  of 
men  trained  to  the  work  and  skilled  in  its  execution.  The 
Civil  Service  forms  a  special  profession,  and  consequently 
requires  for  its  members  security  of  tenure.  This  prin- 
ciple has  been  on  the  whole  steadily  recognised  throughout 
our  political  history.  There  has  accordingly  grown  up  a 
class  of  public  officers  whose  position  well  merits  attention. 
These  officers  are  known  as  the  permanent  civil  servants  of 
the  Crown.  They  hold  office  merely  during  pleasure  ;  but 
custona,  founded  upon  public  convenience  and  supported  by 
public  opinion,  requires  that  no  officer  shall  be  removed  for 
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I  any  other  cause  than  his  personal  demerits.  They  become 
therefore  skilled  in  the  business  of  their  respective  offices, 
and  in  the  customary  modes  of  its  transaction.  They  are 
the  depositaries  of  official  traditions  and  the  custodians  of 
.official  records.  It  is  to  them  that  the  minister  must  look 
I  for  information,  and  it  is  to  them  that  he  must  trust  the 
I  execution  of  his  designs.  But  these  gentlemen  are  the 
servants  of  the  Queen.  It  is  their  duty  and  their  point  of 
[honour  to  give  to  their  official  superior  true  information, 
/faithful  advice,  and  loyal  cooperation.  It  matters  not  to 
I  them  who  that  superior  may  be,  or  how  frequently  he  may 
be  changed.  Their  position  is  the  same.  They  are  still  the 
Queen's  servants,  and  are  bound  to  do  the  Queen's  business 
under  the  orders  of  any  officer  that  may  in  that  behalf  be 
honoured  with  Her  Majesty's  commands.  Whatever  may  be 
their  personal  feelings  or  their  political  sympathies,  all  the 
\  servants  of  the  Queen  are  in  their  official  relations  bound, 
whether  individually  or  in  concert  with  others,  to  promote 
bo  the  utmost  of  their  several  powers  the  service  to 
which  they  belong.  Such  is  the  theory  of  the  Consti- 
tution, and  it  is  not  contradicted  by  the  practice.  Both 
divisions  of  the  service  faithfully  observe  their  mutual 
relations.  The  Heads  of  Departments  in  all  their  fluc- 
tuations never  abuse  Her  Majesty's  confidence  by  ad- 
yising  the  dismission  of  a  meritorious  officer  on  the 
sole  ground  of  his  political  opinions.  The  subordinate 
officers  are  careful  to  avoid  such  an  expression  of  their 
political  feelings  as  might  bring  them  into  collision  with  any 
of  their  chiefs  for  the  time  being  ;  and  honourably  fulfil 
without  respect  to  persons  their  duties  towards  their  official 
superior.  So  well  is  the  practice  now  understood  that 
scarcely  has  a  complaint  been  heard  for  many  years ;  and 
the  control  of  the  vessel  of  the  State  passes  from  hand  to 
hand,  as    the  exigencies  of  pohtical    afiairs   require,  with 
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perfect  ease  and  with  no  appreciable  inconvenience.  The 
commander  may  be  often  changed,  and  the  direction  of  the 
good  ship  may  be  altered  ;  but  the  crew  remains  the  same, 
equally  prompt  to  obey  every  varying  order,  and  equally 
skilful  to  carry  it  into  execution. 

This  system  also  possesses  some  important  incidental 
advantages.  It  secures  not  only  the  efficiency  but  the 
cheapness  and  the  good  order  of  the  public  service.  It  \ 
both  produces  that  special  skill  and  that  official  aptitude 
which  long  practice  and  familiarity  with  the  details  of 
business  can  alone  give  ;  and  it  renders  the  public  servants 
content  with  a  very  moderate  remuneration,  and  unwilling 
to  leave  their  employment.  No  prudent  man  would  give 
up  his  business  or  his  prospects  of  business  for  a  situation 
that  might  not  last  one  year,  and  which  would  almost  cer- 
tainly not  last  five  years.  But  many  prudent  men  find,  in 
the  security  of  income  and  the  prospects  of  a  retiring 
allowance,  in  the  comparative  ease  and  in  the  respectability 
of  the  public  service  as  it  is  now  constituted,  a  sufficient 
compensation  for  its  small  pecuniary  rewards.  A  superior/ 
class  of  men  is  thus  induced  to  enter  the  service  :  and  the/ 
longer  each  officer  remains  in  the  service,  the  more  difficult 
it  becomes  for  him  to  leave  it.  Dismission  is  a  much  more 
formidable  penalty  to  the  man  who  regards  his  office  as  the 
business  of  his  life  than  to  the  man  who  holds  it  as  a 
mere  temporary  occupation.  The  discipline  therefore  is 
likely  to  be  much  better  in  the  former  case  than  in  the  latter. 
So  far  as  motives  of  self-interest  are  concerned,  a  permanent 
officer  is  raucli  less  accessible  to  corrupt  influences  than 
one  who  has  only  a  short  time  to  make  as  much  as  he  can 
out  of  his  place,  and  who  cannot  be  restrained  by  professional 
pride  or  any  similar  counteracting  influence.  But  I  am 
now  concerned  with  the  political  rather  than  the  economical 
results  ofjiie^system.     I  have  already  said  that  by  its  means 
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the  requisite  changes  of  power  as  often  as  they  may  occur 

are  safely  and  easily  effected.     The  system  also  possesses  a 

U  negative   advantage    of    hardly   less    importance.       These 

IW  political    changes   are    effected    without   any    very    great 

I  amount  of  party  feeling.     It  is  true  that  political  excitc- 

I  ment  sometimes  runs  high    in   England.      But   the    most 

violent  excitement  of  the   kind  is  trivial  in    comparison 

with  that  which  we  should  be  obliged  to  undergo,  if  at 

Jevery  change  of  Ministry  it  were  influenced  by  the  vested 

I  interests  and  by  the  hopes  and  fears  of  hundreds  of  thousands 

'  of  men.     Not  merely  would  the  actual  holders  of  office,  some 

forty   thousand  persons,    be    personally  concerned   in   the 

contest ;  but  the  whole  vast  body  of  candidates   for  office 

would  hope  to  gain  each  something  for  himself  in  the  general 

scramble.     The  Queen's  service  would  then  indeed  become 

the  spoils  of  office.     But  this  calamity  would  be  the  least 

part  of  the  evil.    There  would  be  established  a  great  political 

lottery  with  forty  thousand  prizes  of  varying  amount.  With 

such  a  stimulus  politics  would  soon  become  the  business  of 

a   large   part   of  the    popidation :     the   people    would    be 

demoralized,  and  the  public  service  would  be  ruined. 

§  3.  The  laws  which  now  regulate  the  capacity  or  in- 
capacity of  officers  of  the  Crown  to  serve  in  Parliament  did 
not  originally  contemplate  the  results  which  I  have 
attempted  to  describe.  The  great  aim  of  our  legislation  on 
this  subject  has  been  the  limitation  of  Royal  influence  in 
Parliament.  At  Common  Law  there  was  no  restriction  upon 
the  number  of  servants  of  the  Crown  who  might  have  seats 
in  the  House  of  Commons.  Official  position  did  not  con- 
stitute any  disability  or  create  any  exemption.  When 
therefore  the  House  of  Commons  became  of  sufficient 
importance  to  attract  attention  to  its  elections,  the  Crown, 
partly  by  its  general  influence  partly  by  means  of  the  pre- 


TO  THE  OTHER  SERVANTS  OF  THE  CROWN.      241 

rogative  wliich  it  then  exercised  of  summoning  repre- 
sentatives from  new  boroughs,  was  enabled  to  secure  in 
that  House  a  powerful  influence.  It  is  said  that  a  large 
proportion  of  the  members  of  the  famous  Reformation  Par- 
liament under  Henry  the  Eighth  were  servants  of  the 
Crown.  The  same  practice  was  followed  during  subsequent 
i-eigns,  and  was  not  discontinued  after  the  Revolution. 
New  offices  were  constantly  created,  and  extravagant 
salaries  were  paid,,  for  the  sole  object  of  maintaining  the 
Parliamentary  influence  of  the  Crown.  A  reform  thei'efore 
was  obviously  retpiired.  The  Whigs  were  disposed  on 
principle  to  limit  the  prerogative  ;  and  the  Tories  were 
glad  to  embarrass  the  government  of  the  usurping  Dutch- 
man. On  several  .occasions  in  the  reign  of  William  bills 
to  secure  the  independence  of  Parliament  were  introduced  in 
forms  of  varying  stringency.  None  of  these  measures  was 
successful.  Their  failures  occurred  with  curious  regularity 
in  each  of  the  branches  of  the  Legislature  respectively. 
The  first  bill  on  the  subject  was  carried  in  the  Commons, 
but  was  lost  in  the  Lords.*  The  second  bill,  after  undergoing 
an  essential  modification  in  the  Lords,  passed  both  Houses  ; 
but  to  the  great  indignation  of  the  Commons  failed  to 
receive  the  Royal  assent. f  The  third  bill  miscarried  in 
the  Commons.|  In  particular  cases  however  when  new 
offices  were  created  by  Act  of  Parliament,  disabling  clauses 
were  inserted  in  the  Act.  Such  was  the  case  with  a  new 
Board  of  Revenue  appointed  in  1694  to  manage  the  stamp 
duties,  a  case  which  appears  to  furnish  the  earliest  instance  of 
official  disability.  {;j  This  incapacity  was  subsequently  extended 
to  the  Commissioners  of  Excise  and  some  other  officci's  in  the 
same  department.   At  length  when  the  Act  of  Settlement  was 


•  Macaulay,  Hist,  of  Eng.  iv.  342.        f  Jf&-  481. 
J  Ih.  528.  §  Hallam,  Contt.  Hist.  iii.  191, 
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under  consideration,  the  Tory  party  succeeded  in  the 
introduction  of  a  clause  excludincr  after  the  accession  of  the 
new  dynasty  all  placemen  without  exception  from  the  House 
of  Commons.  The  Lords,  as  I  have  already  had  occasion  to 
observe,  did  not  attempt  at  that  time  to  make  any  altera- 
tion in  the  bill.  They  passed  the  measure  without  amend- 
ments, and  so  caught  their  opponents  in  their  own  snare.  For 
the  same  reason  the  bill  received  in  due  course  the  Royal 
assent.  But  in  1705,  long  before  the  restrictive  clause  came 
into  operation,  circumstances  occurred  which  led  to  its 
reconsideration.*  Queen  Anne  could  not  be  induced  to  permit 
her  apparent  successor  or  any  member  of  the  Hanoverian 
family  to  reside  in  England  during  her  lite.  It  therefore 
became  necessary  to  make  some  provision  for  a  Regency  in 
the  event  of  her  decease.  A  Regency  Bill  was  accordingly 
introduced  which,  among  other  things,  provided  that  the 
Parliament  in  existence  or  which  had  last  been  in  existence 
at  the  time  of  the  Queen's  death  should  not  be  dissolved,  or 
as  the  case  might  be  should  be  revived,  upon  that  event ; 
and  should  continue  for  six  months,  or  until  its  dissolution 
by  the  new  Sovereign.  But  this  provision,  of  which  the 
importance  was  obvious,  was  inconsistent  with  the  clause 
of  exclusion  in  the  Act  of  Settlement.  The  whole  question 
therefore  was  once  more  opened  for  discussion.  The  House 
of  Commons  enumerated  a  number  of  offices  the  holders  of 
which  should  be  incapable  of  being  elected  ;  and  proposed 
that  the  acceptance  by  any  member  of  any  other  office 
should  vacate  his  seat,  but  should  not  create  an  incapacity. 
The  Lords  took  advantage  of  the  opportunity  to  revise  the 
Act  of  Settlement.  They  proposed  to  repeal  the  clauses  of 
that  measure  which  related  to  the  Privy  Council  and  to  the 
exclusion  of  officers  from  the  House  of  Commons,  and  to 

•  6  Pari.  Hist.  474. 
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limit  the  exclusion  to  the  Commissioners  of  Prize  Courts 
and  to  all  offices  of  subsequent  creation.  The  Commons 
refused  to  accept  these  amendments.  At  length,  after 
several  conferences  between  the  Houses,  a  compromise  was 
effected.  The  principles  which  were  then  established  still 
form  the  basis  of  our  law  upon  this  subject.  The  accept- 
ance by  a  member  of  the  House  of  Commons  of  any  office 
from  the  Crown,  except  a  new*  or  higher  commission  in  the 
naval  or  military  services,  vacates  his  seat.  If  the  office 
were  in  existence  on  the  25th  of  October,  1705,  the  person 
accepting  it  (subject  to  the  disabilities  created  by  later  Acts) 
is  eligible  for  re-election.  If  the  office  be  of  later  origin, 
the  officer  is  during  his  tenure  of  office  absolutely  incapaci- 
tated. Where  the  appointment  is  made  not  directly  by  the 
Crown  but  by  some  Head  of  Department,  where  in  other 
words  the  office  is  held  under  the  Crown  but  not  from  the 
Crown,  if  the  origin  of  the  office  be  anterior  to  the  25th  of 
October,  1705,  as  is  the  case  with  the  offices  of  Secretary  to 
the  Treasury  and  to  the  Admiralty  and  some  similar  offices, 
the  office  is  not  within  the  meaning  of  the  Act,  and  no 
vacancy  upon  its  acceptance  occurs.  But  if  the  office  be  of 
subsequent  origin,  the  incapacity  is  created.  Although  pre- 
caution was  thus  taken  against  any  increase  of  the  evil,  and 
although  some  few  classes  of  officers  were  disqualified  by 
special  Acts,  yet  the  number  of  ancient  offices  which  were 
by  law  not  incompatible  with  a  seat  in  the  House  of 
Commons  continiied,  even  after  the  passing  of  this  Act,  to 
be  very  considerable. -f-  In  the  first  Parliament  of  George/ 
the  First,  which  comprised  about  five  hundred  and  fifty 
members,  there  sat  two  hundred  and  seventy-one  servants  or 
pensioners  of  the  Crown.     In  the  first  Parliament  of  George 

*  It  has  been  decided  that  acceptance  of  a  first  commission  in  the  army 
or  na\'y  vacates  a  seat,  2  Hatsell,  49,  52. 

t  May,  Const.  Hist.  i.  311 ;  et  vide  2  Lords'  Protests,  66. 
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the  Second  there  were  two  hundred  and  fifty-seven.  The 
reduction  of  this  great  influence  was  therefore  an  object 
hardly  less  dear  to  the  Reformers  of  that  day  than  a  similar 
measure  had  been  in  the  days  of  William  and  of  Anne.  Several 
bills  for  this  purpose  were  introduced  but  without  success, 
until  at  length  in  the  session  after  the  fall  of  Walpole  the 
Place  Bill  of  1743*  became  law.  By  this  Act  a  great 
number  of  inferior  officers  were  excluded  from  the  House 
of  Commons.  Nearly  forty  years  afterwards  a  further  advance 
was  made  in  the  same  direction.  Edmund  Burke's  great 
scheme  of  Economical  Reform  was,  in  a  mutilated  form 
indeed  but  still  with  some  of  its  original  brightness,  adopted 
by  the  second  Rockingham  Ministry,  and  carried  success- 
I  fully.  By  this  measure  several  offices  tenable  with  seats 
/  in  Parliament  were  supj)ressed.  The  result  of  these  various 
>  reductions  was  very  marked.  In  1821  there  were  but 
eighty-nine  civil  officials  and  pensioners  sitting  in  the 
1  House  of  Commons.  By  the  subsequent  abolition  and  the 
consolidation  of  offices,  that  number  was  reduced  in  1833  to 
jsixty.f  Since  that  time  a  few  new  political  offices  have 
been  created  ;  but  no  material  change  has  occurred,  or  seems 
likely  to  take  place. 

There  is  a  peculiarity  in  our  Constitution  which,  if  the 
principle  of  exclusion  affirmed  by  the  Act  of  Settlement  had 
been  carried  into  effect,  must  have  led  to  very  serious  con- 
sequences. Where  both  Chambers  of  the  Legislature  are 
elective,  such  a  system  of  exclusion  might  be  adopted,  with 
great  rnconvenience  indeed  but  without  such  a  constitu- 
tional derangement  as  that  which  we  narrowly  escaped.! 
At  the  time  of  the  Act  of  Settlement,  Peers  filled  to  a  much' 
greater  extent  than  at  present  the  high  offices  of  State.  But 
every  Peer  sits  of  right  in  Parliament ;  and  no  attempt  has  ' 

*  15  Geo.  II.  c.  XV.  t  May,  Const.  Hist.  i.  311. 
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ever  been  made  to  apply  the  principle  of  exclusion  to  the 
hereditary  Chamber.      The  sei'vants  of  the  Crown  would 
thus  have  continued  to  express  in  the  House  of  Lords  the 
opinions  of  the  Government,  while  no  such  organ  could  find 
a  place  in  the  House  of  Commons.      In  these  circumstances 
the  attempt  to  exclude  ministers  from  the  House  of  Commons 
could  have  had  but  one  result.      It  would  have  transferred 
the  business  transacted   in   that   House   to   the   House  of 
Lords.      In  the  early  part  of  the  eighteenth  century  the 
Lords*  were,  as  a  body,  greatly  superior  to  the  other  House  in 
general  ability  and  political  intelligence.     Even  in  the  reign 
of  George  the  Third  traces  may  l)e  found  of  their  influence. 
If,  at  the  very  time  at  which  this  influence  was  most  marked,  i 
all  direct  communication  between  the  Crown  and  the  Com- 
mons were  cut  ofl",  while  at  the  same  time  the  communication 
between  the  Crown  and  the  House  of  Lords  was  unchanged, 
the  whole  business  of  the  State  must  have  been  transacted 
in  that  assembly  which  exclusively  presented  facilities  for 
the  purpose.     All  that  the  one  House  lost  the  other  must' 
have  gained.     The  leading  Commoners  would  have  regarded 
tlieir  position   merely  as  a  stepping  stone  to  the  Peerage, 
and  the  best  abilities  of  the  realm  would  have  been  drained 
from  the  elective  to  the  hereditary  Council.     "  On  every 
great  question,  foreign  domestic  or  colonial,  the  del)ates  of 
the    Nobles   would   have   been    impatiently  expected    and 
eagerlj'   devoured.     The   report   of  tlie  proceedings  of  an 
assembly  containing  no  person  empowered  to  speak  in  the 
name  of  the  Government,  no  person  who  had  ever  been  in 
liigli  political  trust,  would  have  been  thrown  aside  with  con- 
tempt.    Even  the  control  of  the  pui"se  of  the  nation  must 
have  passed,  not  perliaps  in  form  but  in   substance,  to  that 
body  in  which  would  have  been  found  every  man  who  was 

•  See  Buckle,  Hist,  nf  Civ.  i.  110. 
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qualified  to  bring  forward  a  budget  or  explain  an  estimate. 
The  country  would  have  been  governed  by  Peers  ;  and  the 
chief  business  of  the  Commons  would  have  been  to  wrangle 
about  bills  for  the  enclosing  of  moors  and  the  lighting  or 
towns."* 

§  4.  I  have  already  observed  that  during  the  last  century 
the  rules  of  Ministerial  discipline  were  much  less  exact  than 
they  now  are.  In  like  manner,  although  in  a  less  degree, 
the  present  practice  as  to  the  permanent  tenure  of  non 
political  officers  was  not  always  observed.  On  more  thai^ 
one  occasion  the  misconduct  of  some  subordinate  officers  oi| 
the  violence  of  their  superiors  very  nearly  led  to  thd 
establishment  of  dangerous  precedents.  During  the  reign  of 
Queen  Anne  the  Whig  Ministry  complained  bitterly  of  the 
impediments  which  they  experienced  from  Tory  officials. 
Lord  Godolphin  declared  that  there  was  not  a  Tory  in  any 
Ministerial  office  who  did  not  require  to  be  spoken  to  ten 
times  over  before  he  would  execute  anything  that  had  been 
ordered,  and  then  it  was  done  with  all  the  difficulty  and 
slowness  imaginable. "f-  When  the  Tories  were  in  power  and 
their  triumph  seemed  to  be  secured  by  the  momentary 
victory  of  Bolingbroke,  it  was  their  intention,  as  the 
baffled  Minister  himself  acknowledged,!  to  fill  all  the 
employments  of  the  kingdom  down  to  the  meanest  with 
their  partisans.  Sir  Robert  Walpole,  when  smarting  underj 
the  defeat  of  his  Excise  Bill,  not  only  dismissed  civil  officers 
with  seats  in  Parliament  whom  we  should  now  consider  as 
bound  to  support  the  measures  of  their  chief,  but  deprived 
of  their  commissions  several  officers  in  the  army.  Nor  was 
this  the  only  occasion  on  which  the  great  Whig  Minister 

*  Macaulay,  Hist,  of  Eng.  iv.  341. 
t  Russell's  Eng.  Gov.  144  (Ist  Ed.) 
;  Hallam,  Const.  Hist.  iii.  228,  note. 
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exercised  for  political  reasons  towards  military  members  of 
Parliament  the  prerogative  of  dismission.  Three  or  four 
years  afterwards  he  tried,  though  very  unsuccessfully,  by 
this  means  to  muzzle  that  "terrible  Cornet  of  Horse"  whose 
fiery  eloquence  was  then  beginning  to  fulmine  over  England. 
Walpole  indeed  asserted  in  Parliament  that  he  should  think 
any  man  a  most  pitiful  Minister  who  should  be  afraid  of 
advising  his  Majesty  to  cashier  an  officer  who  habitually 
opposed  the  measures  of  Government.*  He  added  that  by 
his  dismission  of  Lord  Cobham  and  the  Duke  of  Bolton  he 
should  leave  it  as  a  legacy  to  all  future  Ministers  that  upon 
every  occasion  it  is  their  duty  to  advise  their  master  that 
such  an  officer  is  unlit  to  have  any  command  in  the  army. 
This  view  of  Walpole  as  to  the  similarity  of  civil  and  mili- 
tary officers  so  far  as  their  political  duties  were  concerned, 
although  it  is  not  countenanced  by  the  Act  of  Queen  Anne, 
was  accepted  both  by  George  the  Third  and  Mr.  Grenville.-|- 
When  the  great  question  of  general  warrants  was  discussed 
in  Parliament,  Colonel  Barr^  and  Colonel  A'Court  werej 
deprived  of  their  commands  in  consequence  of  their  votes  inj 
the  House  of  Commons :  and  a  little  afterwards  by  the 
King's  express  directions  the  same  measure  was  adopted  in 
the  case  of  one  of  the  principal  Whig  leaders,  General 
Conway.  But  the  public  feeling  on  this  subject  has  been  so 
strong,  and  the  impropriety  of  punishing  a  soldier  for  other 
than  a  soldier's  offences  so  manifest,  that  this  precedent  has 
not  been  followed.  No  example  since  the  dismission  of 
General  Conway  has  occurred  of  any  military  Member  of 
Parliament  being  required  to  support  the  Government. 

A  much  more  serious  innovation  however  was  attempted 
a  few  years  before  the  affair  of  General  Conway.     We  meet 


*  Coxe,  Memoirs  of  Sir  R.  IValpolf,  ii.  251 
t  Grcvvillc  Papers,  ii.  231,  r.07. 


^ 


248  THE   RELATION   OF   MINISTERS 

from  time  to  time  under  the  later  administrations  of  George 
the  Second  and  tlie  earlier  ones  of  liis  gi*andson  with  com- 
plaints against  what  were  termed   proscriptions.     Most    of 
these  acts  were  merely  what  we  should  now  regard  as  ordi- 
nary political  changes.     But  a  true  proscription  occurred  in( 
17C3  under  the  auspices  of  Lord  Bute  and  the  elder  Fox. 
Not  merely  were  the  chiefe  of  the  opposite  party  subjected.' 
to  unseemly  and  almost  unprecedented  affronts,  but  the  ragei 
of  the  victors  did  not  spare  the  subordinates.    Excisemen  and 
tide  waiters  were  dismissed  because  they  luid  been  recom- 
mended by  some  member  of  Parliament  who  voted  against  the 
Government   on   the   negotiations  for   peace.     Several   old 
servants  of  the  Duke  of  Newcastle  who  had  obtained  subor- 
dinate places  were  hunted  out  and  deprived  of  their  bread. 
A  Sussex  yeoman  who  had  been  rewarded  with  an  office  for 
his  bi'avery  in  a  conflict  with  smugglers  was  dismissed  be- 
cause he  was  an  adherent  of  the  Duke  of  Grafton.*     The 
widow  of  an  Admiral,  who  had  for  many  years  hold  in  lieu 
of  a  pension  an  appointment  of  housekeeper   at  one  of  the 
public  offices,  lost  her  situation  for  no  other  reason  than  that 
she  V)ore  the  name  of  Cavendish.     But  this  bad  precedent 
has   been  universally  reprobated.     The  restonition  of  the 
proscribed  was  one  of  the  first  conditions   for  which  the 
Rockingham  Ministry  on  their  accession  to  office  in  1765'! 
stipulated,     Charles  Fox  a  few  years  afterwai'ds  was  shocked 
and  gi'ieved  at  the  mention  of  liis  father's  cruelty.     At  the 
present  day  no  minister  could  attempt  such  a  course.     The 
tendency  is  perhaps    towards    the    opposite    extreme.      A 
German  writer -f-  has  remaiked  with  not  unnatural  surprise 
the  fact  that  on  one  occasion  the  dismission  of  a  letter  carrier 
led  to  the  presentation  to  Parliament  of  2160  folio  pages  of 
evidence.     Little  has  occurred  during  the  present  century 

♦  Lord  Mahon,  //j>f.  of  Kng.  v.  23.  f  Fischel,  Brit.  Contt.  IfiO. 
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in  respect  of  this  subject  to  require  notice.  Complaints  have 
sometimes  been  made  that  some  official  has  taken  a  promi- 
nent part  in  some  contested  election  or  other  political  pro- 
ceeding, and  an  intimation  has  been  given  that  a  con- 
tinuance in  such  conduct  would  induce  the  Government  to 
advise  Her  Majesty  to  dispense  with  that  officer's  services. 
Such  instances  are  infrequent,  and  merely  serve  to  illustrate 
the  principle  which  is  involved. 

That  principle  also  receives  illustration  from  two  remark- 
able cases.  In  1 812  the  Prince  Regent  had  caused  negotiations 
to  be  opened  with  Lords  Grenville  and  Grey  for  the  formation 
of  a  Ministry.  It  was  proposed  that  the  officers  of  the  Royal 
Household  sliould  be  considered  as  included  within  the  new 
ministerial  arrangement.  Lord  Moira,  who  acted  for  the 
Regent,  refused  to  allow  any  such  change.  Lords  Grenville 
and  Grey  contended  that  the  change  they  proposed  was 
essential  as  a  public  proof  of  the  Royal  confidence  and 
support.  On  this  issue  the  negotiations  were  broken  off. 
Subsequently  however  these  offices  were  usually  treated  as 
political ;  and  in  a  minute  of  the  Cabinet*  in  opposition  to 
Sir  Robert  Peel's  views  on  the  Bed  Chamber  question,  it  was 
admitted  to  be  ''reasonable  that  the  great  offices  in  the  court 
and  the  situations  held  in  the  Household  by  Members  of 
Parliament  should  be  included  in  the  political  arrangements 
made  upon  a  change  of  Administration."  The  other  case 
to  which  I  ha\e  referred  was  the  extension  by  Sir  Robert 
Peel  of  this  principle  to  the  offices  held  by  the  ladies  in  the 
court  of  a  Queen  Regnant.  Although  when  the  question 
first  arose  in  1839  Lord  Melbourne's  Ministry  denied  that 
such  offices  were  political,  the  practice  for  which  Sir  Robert 
Peel  contended  was  adopted  in  181'1,  and  has  since  that 
time  been  followed.-f     The  Mistress  of  the  Robes  and  the 

•  May,  Const.  Hist.  i.  130.  t  lb.  132. 
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Ladies  of  the  Bed  Chamber,  when  they  are  closely  con- 
nected with  the  outgoing  Ministry,  are  regarded  as  holding 
political  offices.  But  when  Ladies  of  the  Bed  Chamber  be- 
long to  families  not  occupying  any  prominent  political 
position,  no  objection  is  made  by  the  new  Ministry  to  their 
continuance  in  office. 

§  5.  These  examples  indicate  the  true  principles  upon 
which  disqualifications  arising  from  office  depend.  They  arei 
not  penal  measures  towards  individuals ;  and  should  be ! 
regjirded  not  as  conveying  any  slight  or  degi'adation,  but  agj 
based  upon  sound  public  p^cy.  Whatever  may  have  been  ' 
their  origin,  these  disabilities  cannot  now  be  considered 
as  securities  against  an  overgrown  prerogative.  They  are 
not  the  props  and  appliances  by  which  the  weakness 
of  Parliamentary  virtue  is  supported.  They  are  not 
the  safeguards  against  the  ignorance  or  the  imbecility 
of  electors.  All  these  reasons  have  indeed  been  urered  in 
their  defence,  and  some  of  them  if  not  all  were  once  true.  But 
the  reason  for  which  a  law  was  passed  is  not  necessarily 
a  reason  for  its  continuance.  In  the  present  state  of  the 
Royal  authority  its  influence  is  perhaps  less  than  we  should 
desire.  With  the  present  constitution  of  Parliament,  under 
the  present  conditions  of  publicity,  and  with  the  present  in- 
creasing tendency  in  England  to  elect  none  but  wealthy 
representatives,  there  is  little  danger  that  members  will  be 
directly  bribed  with  places  or  by  any  other  direct  means. 
In  the  present  state  of  public  intelligence,  and  with 
tlie  present  means  of  forming  and  enligliiening  the 
public  opinion,  electors  do  not  require  protection  against 
themselves.  But  under  the  existing  system  of  Parliamentary 
control,  enforced  by  Ministerial  changes  and  guarded  by  an 
official  profession,  with  a  fluctuating  body  of  chiefs  and  a 
permanent  body  of  subalterns,  a  ^at  in  Parliament  and  a 
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ipermanent,  official  position  are  irrey^onf^ilflhlp.  HjgjLCafifi-of 
unconsistf^nf,  offip.Rs.  It  would  not  conduce  to  official  dis- 
cipline, if  an  officer  were  in  the  evening  to  denounce  those 
instructions  which  during  the  morning  he  had  been  engaged 
in  carrying  into  effect.  Nor  could  any  cordial  cooperation 
be  expected  between  a  minister,  and  the  subaltern  who  the 
night  before  had  been  striving  to  drive  him  from  his  office. 
On  the  other  hand,  if  friendly  Parliamentary  relations 
existed  between  the  Minister  and  his  subalterns,  two  other 
difficulties  would  arise.  There  would  be  the  temptation  to 
fill  and  to  keep  filled  the  public  offices  with  men,  whose 
qualification  was  steady  voting  and  not  official  aptitude  ; 
and  there  would  be  the  cei-tainty  that  the  qualities  which 
were  the  highest  merits  in  the  eyes  of  one  minister  would 
appear  intolerable  defects  to  his  successor.  Thus  the 
number  of  officers  liable  to  change  would  be  unduly 
increased  ;  and  the  efficiency  of  the  service  would  be  pro- 
portionately injured. 

The  servants  of  the  Crown  then  form  two  great  classes, 
the  efficiency  of  each  of  which  is  essential  to  the  public 
service.  One  of  these  classes  is  liable  to  removal  from  office 
for  political  reasons  :  the  other  is  not  thus  liable.  The 
test  of  the  class  to  which  any  officer  belongs  is  found  in  his 
possession  or  his  non-possession  of  a  seat  in  Parliament.  Ifl 
the  number  of  the  political  class  be  unduly  restricted,  there 
is  a  deficiency  in  the  proper  means  of  communication 
between  the  Executive  Government  and  the  Legislative 
Chambers.  If  the  number  of  that  class  be  unduly  increased, 
the  efficiency  of  the  public  service  is  impaired :  and  the 
inconveniences  incident  to  a  change  of  Ministry  are  aggra- 
vated. Any  alteration  in  the  proportions  of  the  two  classes 
thus  produce  evils  differing  in  character  according  to  the 
class  in  which  the  change  has  been  made,  but  equally 
injurious  to  the  public  welfare. 
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We  can  thus  estimate  the  real  character  of  that  provision 
of  the  Act  of  Anne  which  requires  every  member  of  the 
House  of  Commons  who  accepts  a  political  office  to  vacate 
his  seat.      This  provision,  although  it  is  really  a  mere  acci- 
dental   appendage    of    our   political   system,    is    popularly 
regarded  as  a  sort  of  Palladium  of  the  Constitution.     So 
rigidly  is  it  enforced  that  even  a  change  of  office  involves  a  I 
new  election.     If  the  Solicitor-General  be  promoted  to  the  ] 
Attorney's   place,    or   if  the    Cliancellor  of  the   Duchy  of 
Lancaster  accept  the  Seals  of  Secretary  of  State,  Jiejjiiu^t 
^ff^jgigJ^Q^Ij^fiOBStiiaients.     Yet  in  no  point  of  view  can! 
this  practice  be  supported.      Historically,  it  arose  from  a' 
compromise,  as  we  have  seen,  between  the  two  gi'eat  parties 
in  the  reign  of  Queen  Anne  ;   and  although  it   was  then 
useful     in     procuring     the    settlement    of    an    important 
question,  its  utility   in  that   respect   has  ceased    with  the 
dispute.     Consideied  as  a  question  of  principle,  the  reason 
of  the  restriction  has  completely  ceased.     The  practice  may  | 
once  have  been  useful  in  checking  the  appointment  by  the 
Crown  of  an  unpopular  minister.     But  no  minister  can  now 
retain  office  for  a  week  in  opposition  to  the  wishes  of  the 
House  of  Commons.     A  much  more  efficient  security  is  thus 
provided  for  the  employment  of  ministers  who  possess  the 
confidence  of  the  nation  than  that  which  the  requirement  of 
a  new  election  affiards.      In  practice  this  rule  is  extremely  I 
inconvenient.     In  the  unreformed  Parliament,  when  there 
was  a  number  of  convenient  members  and  secure  seats  either 
directly  connected  with  the  Government  or  dependent  on 
persons  connected  with  the  Ministry,  the  inconvenience  was 
trifling.      But  since  1832  the  full  operation  of  the  Act  lias 
been  frequently  felt.      In   any  case  the   necessity  for   re-i 
election  involves  a  serious  loss  of  time  just  when  such  a  loss] 
is  mast  inconvenient,  and  no  inconsiderable  amount  of  need- 
less trouble  and  inconvenience.      But  where  opposition  Lsl 
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offered  to  the  re-election  of  the  Minister,  another  evil  arises. 
One  cross-grained  or  corrupt  constituency  may  thus  impede  1 
public  business,  and  greatly  embarrass  a  new  Administra-  | 
tion.*      Such  a  constituency  practically  obstructs  the  exer- 
cise of  the  prerogative  in  the  selection  of  Ministers.     The 
Crown  is  often  obliged  to  consider  in  making  its  appoint- 
ments the  candidate's  chances  of  re-election  more  than  his  | 
official  aptitude.     In  1835  Lord  John  Russell  was  for  some 
weeks  out  of  Parliament  in  consequence  of  a  defeat  on  his 
acceptance  of  office.      In   18i5  when  Sir  Robert  Peel  was 
bringing  forward  his  great  measure  of  Commercial  Reform 
and  some  changes  in  his  Ministry  took  place,  three  of  his 
principal  colleagues  were  unable  to  regain  their  seats.      On 
many  occasions  combinations  of  great  political  importance 
have  been  prevented  from  the  uncertainty  of  the  new  elec- 
tions.     Yet  although  this  supposed   check   often   impedes 
political  combinations,  it  cannot  restrain  them  when  they 
are  actually  made.      No  Ministry  has  been  compelled  to  j 
resign  in  consequence  of  its  re-elections.      The  utmost  effect' 
of  "  the  return  to  the  constituencies  "  is  a  mere  embarrass- 
ment.    Ministers  who  have  even  a  chance  of  being  able  to 
govern  the  country  will  never  want  for  any  length  of  time 
seats  in  Parliament.      Lord  John  Russell  in  his  Reform  Bill 
of  1854  proposed  to  repeal  this  provision  in  the  Statute  of 
Anne  ;  but  his  bill  failed  and  the  rule  still  continues  in  full 
force. 

{;)  G.  In  the  relations  between  the  political  and  the  non- 
political  servants  of  the  Crown,  it  is  a  fundamental  rule  that 
all  non-political  officers  who  held  office  during  pleasure  must 
be  subordinate  to  some  responsible  Minister.  This  rule 
arises  from  the  very  nature  of  our  political  system.     The 
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(Ministers  who  are  responsible  to  Parliament  are  the  heads  of 
/the  great  departments  of  the  State  ;  and  their  responsibility 
relates  to  the  proper  administration  of  these  departments. 
They  therefore  are  by  their  official  position  entitled,  and  by 
the  theory  of  the  Constitution  are  required,  to  direct  the 
policy  of  the  departments  over  which  they  severally  pieside. 
For  that  policy  they  are  answerable,  at  the  peril  of  censure 
and  consequent  loss  of  office,  to  Parliament.  But  no  such 
I  responsibility  rests  with  non-political  officei-s.  They  have 
I  merely  to  execute  with  fidelity  the  instructions  of  their 
1  chief  When  they  have  with  due  diligence  performed  all 
I  his  lawful  commands,  their  obligations  are  at  an  end.  For 
j  the  prudence  of  these  commands  that  chief  is  alone  answer- 
able. Thus  the  responsibility  of  Ministers  extends  bothi 
^"  1  above  them  and  below.  It  shelters  not  only  the  Crown  but* 
also  the  inferior  officials.  If  any  exercise  of  the  prerogative  I 
be  imprudent,  it  is  the  Minister  only  who  is  blamed.  If/ 
anything  within  the  bounds  of  law  go  wrong  in  a  public 
department,  it  is  a  sufficient  answer  for  the  non-political 
officers  that  tlie  direction  was  given  by  the  Minister.  It 
may  indeed  happen  that  the  Minister  is  unacquainted  with 
the  business  of  his  office,  and  that  the  under-secretary  or 
other  permanent  officer  is  thoroughly  versed  in  his  work. 
Still,  although  the  experience  and  skill  of  the  permanent 
officer  must  always  be  at  the  service  of  his  chief,  the  assistant 
can  have  at  most  merely  a  consultative  voice.  The  mode 
in  which  the  control  of  Parliament  over  the  Executive 
Government  is  exercised  consists  in  the  direction  of  tlie 
great  public  departments  being  placed  in  the  hands  of  some 
person  responsible  to  Parliament  for  their  administration. 
If  therefore  a  permanent  officer  were  to  have  the  decisive 
authority  in  any  department,  either  that  officer  must  be 
liable  to  Parliamentary  criticism  and  to  change,  or  in  other 
words  must  cease  to  be  permanent,  and  become  political ;  or 
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else  the  control  of  Parliament  over  that  department  must  be 
abandoned.  The  two  positions,  administration  by  an  ofl&cer 
whose  tenure  is  permanent,  and  the  exercise  of  a  prompt  and 
effectual  control  by  Parliament,  are  inconsistent.  Un- 
doubtedly the  system  of  double  command,  and  the  official 
superiority  of  one  who  sometimes  is  both  in  professional 
skill  and  in  general  ability  inferior  to  his  subaltern,  are  an 
inconvenience.  But  it  is  the  price,  and  practically  the 
moderate  price,  that  we  pay  for  Parliamentary  Government 
From  a  want  of  appreciation  of  its  real  nature  attempts 
have  sometimes  been  made,  but  always  without  success,  to 
avoid  this  rule  of  the  official  superiority  of  the  political 
servants.  One  example  of  this  kind  is  the  command  of  the 
army.  It  hasjbfignjnaintained  that  the  control  of  the  ai'my 
is  part  of  the  prerogative  ;  that  the  pleasure  of  the  Crown 
should  be  taken  on  all  military  matters  by  the  Commander- 
in-Chief  alone,  and  that  the  Ministry  of  the  day  is  not 
entitled  to  interfere  in  any  way  with  this  branch  of  the 
public  service.  In  accordance  with  these  views  the  late 
Duke  of  Wellington  urged  the  Prince  Consort  to  accept  the 
command  of  the  army  either  immediately  or  as  the  Duke's 
successor.  Fortunately  however  the  Prince,  with  a  rare 
perception  both  of  his  own  position  and  of  the  principles  as 
they  are  now  developed  of  our  Constitution,  declined  the 
proposal.  There  is  indeed  no  difference  in  this  respect 
between  the  army  and  any  other  part  of  the  public  service. 
Both  the  civil  and  the  military  administration  belong  ex- 
clusively to  the  Crown.  With  neither  of  them  does  Par- 
liament directly  interfere.  But  in  respect  to  both  of  them 
Parliament  may  and  ought  to  advise  the  King.  There  must 
therefore  be  in  Parliament  Ministers  to  represent  the  views 
of  the  Crown  on  both  these  services,  and  through  whose 
responsibility  the  control  of  Parliament  is  exercised  ;  and 
these  Ministers    who    bear  the    responsibility  must  conse- 
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quently  have  the  power  of  decision.  But  the  Commander- 
in-Chief  could  not  without  great  detriment  to  the  public 
service  be  a  political  officer.  In  times  of  emergenc}^  those 
very  times  in  which  Parliament  would  most  desire  informa- 
tion, he  probably  could  not  attend  in  his  place  at  all :  and 
military  ability,  like  ability  in  any  other  profession,  cannot 
always  be  secured  in  every  political  combination.  The 
Commander-in-Chief  must  therefore  be  a  permanent  officer  ; 
and,  if  permanent,  then  necessarily  subordinate.  His  position 
would  indeed  be  unsafe,  if  he  could  not  depend  upon  the 
support  of  Ministere  in  case  his  measures  were  questioned  in 
Parliament.  But  this  support  Ministers  cannot  be  expected 
to  give*  unless  the  officer  who  trusts  to  it  communicate 
with  them  in  the  performance  of  his  duties  in  such  a  manner 
as  to  enable  them  to  guard  against  his  taking  or  omitting  to 
take  any  step  for  which  they  will  not  be  prepared  to  defend 
him.  It  seems  accordingly  to  be  now  settled  that  the 
department  of  the  Commander-in-Chief,-f-  or,  as  the  style  of 
the  present  officer  is,  the  Field-Marshal  Commanding-in- 
Chief,  is  a  sub-department  of  the  department  of  the  Secretary 
of  State  for  War.  The  latter  functionary  however  does  not 
usually  interfere  with  the  ordinary  and  regulated  course  of 
military  promotions  or  with  the  general  management  of  the 
army  :  and  the  Horse  Guards  thus  has  the  appearance  of 
forming  an  independent  department. 

Another  and  a  still  more  conspicuous  illustration  of  this 
principle  is  found  in  the  case  of  public  boards.  Partly  from 
a  desire,  like  that  which  was  probably  felt  in  the  case  of  the 
army,  to  separate  from  the  disturbing  influences  of  political 
changes  the  business  of  a  great  department,  and  partly  per- 
haps from  a  desire  to  control  the  overgi-own  authority  of  a 


*  Earl  Grey's  Pari.  Gov.  10.  note. 

t  Cox's  Institutions  of  the  Enij.  Gov.  714. 
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I  single  officer,  the  administration  of  some  departments  has 
I  been  placed  in  commission.  Sometimes  the  Board  of  Com- 
missioners consists  wholly  of  political  officers  ;  sometimes  its 
members  are  partly  political  and  partly  non-political.  In 
either  case  however  the  result  is  precisely  the  same.  The 
Minister  who  presides  at  the  board  engrosses  the  whole 
authority.  The  other  members  may  consult  with  him,  but 
his  voice  is  decisive.  It  could  not  indeed  be  expected  that 
any  Minister  would  submit  to  be  out-voted  by  his  own 
subalterns.  Either  they  must  withdraw  their  opposition,  or 
he  must  advise  their  removal.  Thus  the  members  of  the 
Treasury  Board  include  the  highest  and  the  lowest  of  the 
political  functionaries.*  At  its  head  are  the  Pi'emier  and 
the  Chancellor  of  the  Exchequer.  But  these  great  officers 
never  attend  any  ordinary  meetings  of  the  board.  Such 
meetings  are  merely  formal,  and  are  held  by  the  junior 
lords,  whose  real  duties  are  said  to  be  "  to  make  a  House,  to 
keep  a  House  and  to  cheer  the  Minister."  A  similar  practice! 
prevails  in  the  Board  of  Trade  and  in  the  Admiralty.-f-  In 
the  latter  department  six  commissioners,  apparentlj'"  with 
equal  powers  and  of  equal  rank,  are  appointed  to  perform 
the  duties  of  the  office  of  Lord  High  Admiral.  Any  two  of 
these  commissioners  may  act.  But  the  authority  of 
the  First  Lord  is  undisputed.  The  other  Lords  have 
a  sort  of  inferior  jurisdiction,  and  preside  over  the 
several  branches  into  which  the  department  is 
divided ;  but  they  never  think  of  differing  from  their 
chief  or  of  refusing  to  register  his  edicts. 

I  may  perhaps  mention  another  example  which 
shows  how  constant  is  the  operation  of  these  principles. 
In  Victoria,  as  in  every  new  country,  the  adminis- 
tration  of    the    Crown    Lands    and     the   construction   of 

*  lb.  697.  t  lb.  656,  722, 
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Public  Works  are  matters  of  the  most  urgent  im- 
portance. Very  soon  after  the  introduction  into  that 
colony  of  Parliamentary  Government,  an  Act  of  the  Parlia- 
ment of  Victoria*  was  passed,  the  preamble  of  which  set  forth 
that  the  duties  of  the  offices  of  Commissioner  of  Crown 
Lands  and  Survey  and  of  Commissioners  of  Public  Works 
could  be  more  effectually  and  economically  performed  if 
they  were  consolidated  and  placed  under  one  head.     With  /. 

I  this  object  the  Act  proceeded  to  establish  a  Board  of  Land 
and  Works  of  which  the  President  was  expressly  made  a 
political   officer   and   the   other  members   were   made  non- 

I  political.  Large  powers  are  given  to  the  Board  ;  and  its 
members  are  required  before  entering  upon  their  duties  to 
make  a  solemn  declaration  that  they  will  faithfully  impar- 
tially and  truly  execute  their  office.  Subsequently  three 
vice-presidents  all  of  them  political  officers  were  added. 
The  result  has  been  that  the  Board  has  practically  become 
again  divided  into  sepai'ate  departments,  and  that  its  non- 
political  members  form  a  board  of  advice  to  the  political  chiefs 
of  these  departments.  The  president  or  one  of  the  vice- 
presidents  presides,  according  as  the  business  relates  to  Crown 
Lands  or  to  Public  Works  or  to  Roads  and  Railways  ;  but  he 
does  not  consider  himself  bound  by  the  advice  he  receives, 
and  the  other  members  of  the  Board  feel  that  they  have  no 
power  to  act  in  opposition  to  the  wishes  of  the  Minister.-|- 


*  21  Vict.  No.  31.     t  Victoria  Civil  Service  Commistion  Suppl.  Rep.  8 
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§  1.  For  the  better  discharge  of  his  Royal  duties,  the 
maintenance  of  his  dignity,  and  the  exertion  of  his  preroga- 
tive, the  Law,  as  Lord  Coke*  informs  us,  has  armed  the 
King  with  diveis  Councils.  These  councils  are  the  Com- 
mune Concilium,f  or  High  Court  of  Parliament  ;  the 
Magnum  Concilium,  or  the  Peers  of  the  Realm  ;  the  Privy 
.Council  for  matters  of  State  ;  and  the  King's  Council  for 
matters  of  law,  that  is  (says  Lord  Coke)  his  Judges.  Sir 
Matthew  Hale  |  also  enumerates  four  principal  Councils  of 
the  Crown,  but  with  a  slight  difference.  He  agrees  with 
Lord  Coke  as  to  the  Com,mune  ConciliuTn  and  the  Magnum 
Concilium. ;  but  he  omits  the  council  for  matters  of  law,  and 
distinguishes  between  the  Consilium  Privatum  et  Assiduum 
and  the  Co7isilium  Ordinarium.  According  to  this  view 
the  Privy  Council  stood  to  the  Ordinary  Council  in  a  some- 
what similar  relation  to  that  in  which  the  Great  Council 
stood  to  the  Common  Council.  It  had  for  some  purposes 
independent  authority  ;  but  it  was  merged  in,  and  formed 
part  of,  the  greater  body  when  that  body  was  in  session. 

*  Co.  Lift.  110  a ;  2  Steph.  Commen.  477. 

t  This  meaning  of  Commune  Concilium  is  not  always  observed.     1  Lord's 
Report,  174. 

I  Juriidietion  of  the  Lords'  House,  5. 
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We  must  however  bear  in  mind  that  these  illustrious  writers 
were  describing  a  comparatively  late  period  of  our  institu- 
tions, and  that  a  proposition  which  is  good  law  may  yet  be 
historically  inaccurate.  Questions  de  vero  and  de  jure* 
do  not  always  coincide.  The  four  courts  at  Westminster  are 
held  in  law  to  be  coeval ;  but  this  maxim,  although  con- 
venient for  lawyers,  is  not  accepted  by  historians.^f*  The 
existence  of  a  number  of  councils  in  the  sixteenth  or  the 
seventeenth  century  does  not  prove  their  existence,  at  least 
in  the  same  form,  during  the  twelfth  or  the  thirteenth 
century.  Such  a  multiplication  of  separate  but  related 
bodies  marks  a  late  and  not  an  early  period  of  national 
growth.  From  the  earliest  times  however  of  our  history  two 
consultative  bodies  may  be  discerned  in  attendance  upon 
the  Crown.  I  We  shall  see  that  each  of  these  bodies  passed 
through  various  stages  and  gave  rise  to  separate  institutions. 
Much  of  the  obscurity  which  involves  this  portion  of 
our  history  arises  not  only  from  the  scanty  materials  that 
we  possess,  but  in  a  still  greater  degree  from  the  confusion 
of  names  in  those  materials.  The  same  term  is  frequently 
applied  to  different  institutions.  With  that  want  of  pre- 
cision which  sometimes  attends  familiarity  with  their  sub- 
ject, the  old  documents  often  fail  to  distinguish  between 
two  bodies  which  have  a  common  name.  Another  cause  of 
confusion  is  that  process  of  specialization  by  which  a  name, 
*once  simple  and  comprehensive,  is  used  to  express  some 
particular  part  of  the  whole  after  the  separation  of  the  parts 
has  taken  place.  In  this  case  by  a  sort  of  reaction  a  further 
complication  is  produced.  Words  that  at  a  later  period  acquire 
a  definite  meaning  mislead  us  when  they  are  used  by  older 
writers  to  express  ideas  very  different  from  those  which  they 


•  lb.  198.  t  Madoi,  Hist,  of  the  Exch,  i.  773. 
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now  denote.  Sometimes  too  the  same  institution  performs 
different  functions,  and  in  each  case  under  a  different  name. 
The  same  body  may  meet  for  different  purposes,  and  in  each 
capacity  may  be  distinguished  by  a  special  appellation  ;  but 
we  shall  be  in  error  if  we  assume  in  such  circumstances  a 
difference  in  fact.  The  institution  under  all  the  variety  of 
its  functions  remains  the  same,  a  single  form  of  many 
names. 

Most  of  these  propositions  will  receive  illustration  in  the 
following  pages.  There  are  two  expressions  however  to 
which  at  the  outset  of  our  inquiry  attention  must  be  di- 
rected. Without  indeed  a  constant  recollection  of  their 
ambiguities,  our  old  records  present  frequent  and  perplexing 
embarrassments.  No  expression  is  more  frequent  in  our 
early  history  than  the  King's  Court,  the  Curia  Regis,  or  the 
Aula  Regia,  for  all  these  synonyms  occur.  This  expression 
is  used  in  at  least  three  different  senses.*  What  is  true  there- 
fore of  the  Curia  Regis  in  one  sense  is  not  true  of  it  in 
another  sense.  The  expression  means  sometimes  the  whole 
assembly  of  the  military  tenants  of  the  Crown.  It  means 
sometimes  the  smaller  and  more  confidential  assembly  that 
continually  attended  upon  and  advised  the  King.  It  means 
sometimes  the  Court  of  Justice  to  which  a  great  part  of  the 
judicial  business  of  the  first-mentioned  council  was  ulti- 
mately transferred.  If  with  proper  caution  we  use  modem 
terms,  we  may  say  that  the  expression  Curia  Regis  is  used 
to  express  Parliament,  the  Privy  Council,  and  the  Court  of 
King's  Bench. 

Another  term  the  use  of  which  in  early  times  is 
likely  to  mislead  is  Parliament.  With  us  this  familiar 
word  denotes  the  Supreme  Council  of  the  Kingdom,  the 
organ  of  legislation,   the  guardian  of  the  public  purse,  and 

•  Hallam,  Middle  Ages,  ii.  423. 
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the  controller  of  every  part  of  the  administration.  But  this 
was  not  always  its  meaning,  nor  was  the  name  exclusively 
reserved  for  the  Common  Council  of  the  realm.  It  originally 
meant  any  assembly  held  for  the  purposes  of  conference. 
It  is  said*  to  occur  for  the  first  time  in  the  chronicle  of  John 
of  Brompton  in  the  first  year  of  Richard  I.  In  a  writ 
directed  to  the  Sheriff  of  Northamptonshire  in  the  28th 
year  of  Heniy  III.,  the  first  authentic  public  document  in 
which  the  word  is  found,  the  famous  meeting  at  Runnymede 
is  called  Parliamentum.f  Mathew  Paris  describes  "a  most 
general  Parliament  of  all  the  magnates  of  the  realm"  in  1246. 
It  is  remarkable  that  this  writer  uses  the  word  several  times 
in  his  account  of  the  year  1246  and  1247,  but  in  no  other 
years  before  or  after.  In  the  latter  part  of  the  reign  of 
Henry  III.  the  word  seems  to  have  been  in  frequent  use, 
and  occurs  in  several  authentic  documents.  The  Curia 
Regis  sitting  for  whatever  purpose  seems  to  have  been  at 
this  period  distinguished  by  the  appellation  of  the  King's 
Parliament  rather  than  by  its  former  name.ij:  In  the  reign 
of  Edward  I.  the  word  is  used  in  the  preambles  of  several 
statutes,  but  the  name  seems  during  that  reign  to  have  been 
generally  applied  to  the  remaining  jurisdiction  of  the  King 
in  his  great  court  and  council  after  the  separation  of  the 
courts  of  law.  In  the  early  part  of  the  following  reign  the 
word  began  to  acquire  its  more  definite  meaning  of  a  Legis- 
lative Assembly,  and  this  change  was  completely  effected  about 
the  reign  of  Henry  IV.  At  this  time  the  words  "  authority 
of  Parliament "  were  generally  used  to  express  a  legislative 
authority.  The  original  sense  of  the  word  Parliament,  as 
applied  properly  to  the  King's  Ordinary  Council  and 
Supreme  Court  of  Justice  of  original  jurisdiction,  seems  to 


*  Parry's  Parliamcntt,  83,  note.  t  1  Lordt'  Report,  461. 
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have  then  been  in  a  great  degree  lost :  and  the  word  was  gene- 
rally used  in  the  same  sense  in  which  it  is  now  generally- 
used,  as  applicable  to  the  Legislature  generally  or  to  the 
Assembly  of  the  two  Houses  in  Parliament,  without  advert- 
ing to  its  ancient  sense.* 

§  2.  The  first  of  these  councils  which  attended  upon  the 
Crown  was  that  great  assembly  of  prelates  and  nobles, 
known  before  the  Conquest  as  the  Witena  Gemote  and 
after  that  event  as  the  Curia  Regis,  with  which 
the  King  deliberated  on  all  matters  of  public  interest. 
This  Assembly  met  not  only  for  purposes  of  state  or  of  legis- 
lation, but  for  the  administration  of  justice.  According  to 
the  usual  obligations  of  tenure  f  the  immediate  free  tenants 
of  any  superior  lord  were  bound  to  attend  the  court  of  that 
superior.  The  King's  immediate  tenants  therefore,  other 
than  those  in  Ancient  Demesne  whose  attendance  was  due 
only  at  the  Court  of  the  particular  manor  of  which  they 
held,  were  bound  to  attend  his  court.  Tliere  it  was  their 
duty  both  to  assist  in  the  Royal  deliberations,  and  to 
administer  to  their  peers  or  themselves  to  receive  from  them 
justice  in  such  controversies  as  might  arise.  The  courts 
might  be  convened  at  the  King's  pleasure,  but  were  usually 
held  at  the  three  great  festivals  of  the  year.  When  the 
Conqueror  was  in  England,  he  usually  held  his  court  at 
Easter  in  Winchester,  at  Whitsuntide  in  Westminster,  and  at 
Christmas  in  Gloucester.  On  these  occasions,  as  the  old 
chronicler  tells  us,  King  William  wore  his  crown  ;  and  there 
were  then  present  with  him  there  Archbishops,  Bishops, 
Abbots,  Earls,  and  Barons  of  all  England.  These  meetings 
seem  to  have  been  held  partly  for  festive  purposes,  partly  for 
such  purposes  as  a  modern  levee  is  supposed  to  serve,  partly  for 

•  1  Lords'  Report,  361.  f  See  1  Lords'  Report,  26. 
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the  transaction  of  business.*     It  was  apparently  with  the 
advice  of  this  body,  whether  at  one  of  its  meetings  de  rrun^e 
or  not,  that  the  obligations  of  the  military  tenures  were 
determined.-|-     It  was  probably  at  its  request  that  William 
after  he  had  inquired  into  the  customs  of  his  new  realm 
abandoned  his  intention  of  enforcing  the  Danish  law  and 
left  to  his  English  subjects  their  hereditary  usages.     The 
King  sought  its  advice  on  all  matters  of  public  interest,  and 
frequently   in  his   domestic   concerns.      In   it  he   received 
appeals  from  inferior  tribunals,  and  exercised  in  certain  cases 
an  original  jurisdiction  both    civil  and    criminal.      In  this 
court  the  servants  of  the  Crown  were  punishable  for  their 
misconduct ;    and  it    was  in  this  court   that    the  military 
tenants  of  the  Crown  were  accused  of  treason  or  of  im'fwrfect 
performance  of  their    feudal    services.       During   the    civil 
wars  in  the  reign  of  Stephen  these  customary  meetings  of 
the  great  Council  were  interrupted,];  and  were  never,  at  least 
in  their  original  form,  thoroughly  revived.   New  organs  were 
gradually  formed  for  the  performance  of  its  various  functions. 
Some  attempts  however  were  made  to  stand  upon  the  old 
ways.     In  the  Provisions  of  Oxford  §  it  was  enacted  that 
Parliaments,  as  they  were  then  called,  should  be  held  three 
times  every  year.     In  the  early  part  of  his  reign  Edward  the 
First  seems  to  have  designed  the  restoration  of  the  Norman 
practice,  and  held  at  stated  periods  four  Parliaments  in  every 
year.     "These  ordinary  Parliaments,"  says  a  high  authority,]! 
"  were  not,  as  such,  legislative  assemblies  ;  but  rather  the 
King's  great   court,    in   which    subjects   applied   for    relief 
against  their    fellow  subjects    sometimes    as  to  a  court  of 
original  and  sometimes  as  to  a  court  of  appellate  jurisdiction  : 
and  the  King's  officers  sued  the  subject  on  behalf  of  the 

*  Ed.  Rev.  xxvi.  351,  and  the  authorities  there  cited. 
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King,  and  the  subject  petitioned  the  King  both  in  matters 
of  right,  and  in  matters  of  grace  and  favour."  It  was  during 
the  session  of  one  of  these  Parliaments  that  after  the  23rd 
of  Edw.  I.  the  Legislative  Assembly  of  the  realm  was  sum- 
moned to  meet  the  King.  The  duty  of  attending  this  court 
was  evidently  burthensome  ;  and  it  is  not  improbable  that 
the  principal  attendants  were  the  persons  in  whose  vicinity 
the  court  was  held.*  This  distribution  of  the  burthen  may 
have  been  one  reason  for  selecting  different  places  for  its 
usual  meetings.  When  a  grant  of  money  was  sought,  a 
more  than  ordinary  notice  seems  to  have  been  required  ;  and 
it  is  probable  that  the  main  distinction  between  the  Common 
Council  and  the  Great  Council  was  the  greater  care  shown  in 
summoning  the  members,  when  pecuniary  grants  were 
involved. 

§  3.  I  shall  in  a  subsequent  chapter  attempt  to  trace  the 
development  of  the  Magnum  or  Commune  Conciliuvi  in 
its  legislative  character.  For  the  present  I  shall  only  notice 
a  part  of  its  development  in  matters  of  judicature.  Its 
principal  business  was  originally  judicial.  In  the  earlier 
stage  of  our  social  development  neither  statutes  nor  taxes 
were  required.  There  was  then  little  room  for  legislation. 
The  King  was  expected  to  "  live  of  his  own  ;"  and  the  good 
customs  of  the  land  were  sufficient  for  the  simple  duties  both 
of  King  and  of  subjects.  But  there  was  abundance  of 
judicial  business  which  required  attention  ;  and  it  was  the 
interest  of  the  King,  as  well  as  his  duty  and  desire,  to 
extend  his  jurisdiction  and  to  promote  the  better  adminis- 
tration of  justice.  The  genius  and  the  spirit  of  the  Saxon 
law  were  unfavourable  to  the  multiplication  of  business 
before  the  Supreme  Court  of  the  King.-f*    Justice  was  ad- 

\  "1  Lorda'  Report,  450.  f  Ed.  Rev.  xxxv.  10. 
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ministered  between  private  parties  in  the  County  and 
Hundred  Coui-ts,  and  in  the  Courts  of  Hlafords  possessing 
jurisdiction.  If  a  hlaford  denied  justice  and  maintained  his 
men  in  their  iniquities,  an  appeal  lay  to  the  King  ;  but  if  the 
case  was  brought  before  the  King  in  the  first  instance,  the 
plaintiff  incurred  a  fine.  No  man  was  permitted  to  seek 
justice  from  the  King  till  he  had  failed  in  obtaining  it 
at  home.  No  one  was  to  apply  for  justice  to  the 
King  till  he  had  been  denied  justice  in  his  hundred. 
The  same  tribunals  and  the  same  mode  of  adminis- 
tering justice  were  maintained  after  the  Conquest. 
County  and  Hundred  Courts  for  trying  questions  of  right 
continued  to  be  held  under  the  Conqueror  and  his  sons. 
The  laws  of  those  Kings,  like  those  of  their  predecessors, 
expressly  prohibited  the  bringing  causes  in  the  first  instance 
into  the  King's  Court. 

The  rude  and  unskilful  proceedings  of  the  Saxon  Courts 
were  not  suited  to  the  natural  progress  of  society  or 
to  the  better  knowledge  and  more  advanced  civilization 
of  the  Norman  settlers.  A  privilege  was  established 
of  removing  on  payment  of  a  fine  cases  from  the  local 
Courts  into  the  Curia  Regis.  The  advantages  of  a  less 
partial  and  more  skilful  administration  of  justice  were  so 
well  appreciated  that  the  business  of  the  latter  Court  seems 
to  have  rapidly  increased.  Even  in  the  reign  of  Henry  I. 
traces  of  the  change  that  was  in  progress  may  be  observed. 
It  appears  that  before  the  31st  year  of  that  King*  itinera, 
or  circuits,  for  the  purpose  of  bringing  the  authority  of  the 
Curia  Regis  within  the  reach  of  all  parts  of  the  country, 
were  in  force.  In  the  same  reign  too  the  justices  begin  to 
appear  as  a  separate  order.  The  jv^ticiarii  were  henceforth 
regularly  included  among  the  persons  to  whom  charters  were 

*  Foss's  Judges,  i.  92. 
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addressed,  although  the  title  is  never  so  used  in  the  charters  of 
William  I.  and  very  seldom  in  those  of  William  II  *  Several 
reforms  which  strengthened  this  tendency  were  effected  in 
the  reign  of  Henry  II.  The  circuits  were  revised  and  im- 
proved. The  Assize  of  Novel  Disseisin,  or  the  substitution 
of  a  judicial  inquiry  before  the  King's  Court  for  trial  by 
combat,  was  granted  in  disputed  titles  to  land.  But  a  further 
and  more  momentous  change  then  occurred,  although  our 
knowledge  of  it  depends  upon  the  casual  notice  of  a  solitary 
annalist,  and  even  the  year  in  which  it  was  effected  is  un- 
certain. 

Henry  II.,  probably  in  the  year  1176,  -f^  by  the  advice 
of  the  wise  men  of  his  realm,  reduced  the  number 
of  justices  in  the  Curia  Regis  from  eighteen  to  five ; 
and  ordered  that  they  should  hear  and  determine  all 
writs  of  the  kingdom,  not  leaving  the  King's  Court 
but  remaining  there  for  that  purpose ;  so  that  if  any 
question  should  arise  which  they  could  not  settle,  it  should 
be  referred  to  the  King  himself  and  be  decided  as  it  might 
please  him  and  the  wisest  men  of  the  realm.  Several  points 
in  this  passage  deserve  attention.  In  the  first  place  the  New 
Court  was  established  by  an  Act  of  the  Great  Council.  In 
the  second  place  the  authority  which  it  exefcised  was  the 
authority  I  which  the  Great  Council  had  previously  been 
used  to  exercise.  Thirdly  an  appeal  lay  from  the  New 
Court  to  the  Gi*eat  Council.  Again  this  Court  was  to  hear 
and  determine  all  the  writs  of  the  kingdom.  The  limits  of  its 
jurisdiction  were  therefore  defined  by  the  Original  Writs. 
The  Original  Writ,§  which  was  analogous  to  the  Fon^mida 
in  the  Roman  Law,  was  in  the  form  of  a  precept  or  mandate 

*  FoBs's  Judges,  i.  90. 
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from  the  King  under  the  Great  Seal  addressed  to  the 
SherifF  of  the  county  in  which  the  cause  of  action  arose  or 
the  defendant  resided,  commanding  him  to  cause  the  party 
complained  of  to  appear  in  the  King's  Court  at  a  certain  day 
to  answer  the  complaint.  Every  writ  was  framed  on  some 
principle  of  law  which  gave  the  right  on  which  the  action 
was  founded.  A  register  of  these  writs  was  kept  in  the 
Chancery,  and  formed  one  main  foundation  of  the  Common 
Law  in  civil  cases.  For  some  time  however  the  Great  Council 
seems  to  have  retained  a  jurisdiction  partly  controlling  and 
partly  concurrent.  The  former  became  merged  in  the 
Appellate  Jurisdiction  of  which  I  shall  presently  treat.  The 
latter  was  discontinued  at  an  early  period.  In  the  eighteenth 
year  of  Edward  I.,  by  an  order  made  in  Parliament  "in  regard 
to  the  people  who  came  to  the  King's  Parliament  are  often 
delayed  and  disturbed  to  the  great  grievance  of  themselves  and 
of  the  Court  by  the  multitude  of  petitions  exhibited  before  the 
King  of  which  most  could  be  despatched  by  the  Chancellor  and 
Justices,"  it  is  provided  that  such  petitions  shall  come  first  to 
the  Chancellor  or  Judges  who,  if  thej-  cannot  despatch  the 
petitions,  are  to  bring  them  to  the  King  and  his  Council. 
This  order,  although  the  House  of  Lords  contended  *  that 
it  was  merely  temporary,  and  not  a  permanent  renun- 
ciation of  its  jurisdiction,  both  shows  that  the  authority 
of  the  Court  was  derived  from  that  of  the  Great  Council,  and 
indicates  the  mode  in  which  the  original  jurisdiction  of  that 
Council  was  lost  by  desuetude. 

This  Court  thus  established  marks  the  origin  of  our 
present  judicial  system.  It  was  to  this  permanent  and 
fixed  tribunal  that  the  name  hancum  or  bench,  a 
term  unknown  to  the  Norman  Kings,"}"  was  giyen. 
After    its     creation    the    name    Justicer    seems    to    have 

•  6  State  Trials,  740.  t  Madox,  i.  787. 
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been  completely  separated  from  its  old  s3monym  Baron. 
Although  non-professional  persons  for  some  time  continued 
to  sit  in  the  King's  Court,  yet  in  the  next  generation  the 
professional  Judges  greatly  exceeded  the  others  in  numbers. 
The  earliest  known  instance  in  which  mention  is  made  of 
Justices  "  in  banco  residentibus,"  occurs  in  Glanville,*  and 
of  Justices  "  de  banco  "  in  a  record  of  the  2nd  year  of  King 
John.-f-  The  latest  date  at  which  the  terms  Justicer  and 
Baron  are  used  indiscriminately  seems  to  be  the  6th  of 
Richard  I.J  Prior  to  the  accession  of  the  Plantagenets  all 
the  Judges  belonged  to  the  Baronial  order.  Under  Henry  II. 
and  his  sons  there  were  in  all  thirty-six  professional 
Justicers  and  seventy  Barons.  Under  Henry  III.  the  Barons 
were  only  eleven,  and  the  professional  Judges  amounted  to 
eighty-nine.§  The  Bench  of  Henry  II.  seems  to  have  been 
a  single  homogenous  body.  In  the  reign  of  John  a 
differentiation  became  apparent.  In  order  to  remedy  the 
inconvenience  arising  from  the  restless  habits  of  John,  who 
changed  his  Court  in  some  years  twelve  times  and  in  one  year 
(the  eleventh  of  his  reign)  had  sat  in  twenty-four  different 
places,  II  the  seventeenth  section  of  John's  Charter  provided 
that  Common  Pleas  should  not  follow  the  King,  but  should  be 
held  in  some  place  certain.  This  provision  was  retained  in 
the  subsequent  charters,  and  the  place  was  understood  to  be 
Westminster.  The  rest  of  the  Curia  Regis  continued  to 
attend  the  King.  In  the  ArticuU  Super  Chartas  of  Edward 
I.^y  it  is  provided  that  "  the  King  will  that  the  Chancellor 
and  Justices  of  his  Bench  shall  follow  him,  so  that  he  may 
have  at  all  times  near  unto  him  some  sages  of  the  law  which 
may  be  able  duly  to  order  all  such  matters  as  shall  come  unto 
the  Court  at  all  times  when  need  shall  require." 


•  Poss'B  Judges,  u.  166.  f  lb.  170.  J  lb.  i.  834. 
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Thus  the  Bench  was  divided  into  two  parts,  one  stationary 
the  other  following  the  royal  person.  The  latter  retained 
the  original  name,  and  was  styled  Bancum  Nostinini 
or  Bancum,  Regis.  The  former,  which  was  as  it  were  the 
offshoot,  was  known  as  the  Bancumn  Comimune.  But  the 
difference  between  them  was  for  some  time  by  no  means 
clearly  marked.  In  the  reign  of  Henry  III.  Common  Pleas 
were  brought  before  the  Cui^  Regis,  and  Pleas  of  the 
Crown  were  sometimes  heard  before  the  Justices  of  the 
Bench,  Even  so  late  as  the  35  H.  3  the  distinction  was  not 
complete.*  Towards  the  close  however  of  that  reign,  about 
two  centuries  after  the  Conquest  and  nearly  one  century 
after  that  event  which  I  have  described  as  the  establishment 
of  the  Bench,  the  two  Benches  distinctly  assumed  their 
present  form.  The  Curia  Regis  had  hitherto  under  all  its 
forms  been  under  the  presidency  of  the  Chief  J  usticiar  of 
England.  This  officer  was  in  effect  a  Viceroy.-j*  In  the 
King's  absence  he  exercised  all  the  powers  of  royalty.  When 
the  King  was  in  England,  he  was  his  principal  and  most 
confidential  attendant.  The  lessfrequent  absencesof  the  King, 
after  the  great  continental  dominions  of  the  Plantagenets 
had  been  reduced,  may  have  removed  the  chief  occasion  for 
the  services  of  the  Viceroy.  The  concentration  of  such  and 
so  varied  powers  in  a  single  office  may  during  the  troubles 
that  marked  the  middle  of  the  thirteenth  century  have  been 
found  inconvenient.  It  is  certain  that  from  the  end  of  the 
reign  of  Henry  III.  the  office  fell  into  abeyance.  The  tran- 
sition from  the  Baronial  Viceroy  to  the  professional  Chief 
Justices  of  modern  times  dates  from  the  year  1268.  The 
first  of  this  honoured  line  bore  the  noble  name  of  De  Bruce. 
He  can  scarcely  be  regarded  as  one  of  the  sages  of  the  law, 
but  both  in  title  and  in  salary  there  was  a  marked  difference 

•  Fo8S*9  Judges,  ii.  178.  f  Madox,  i.  31. 
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between  him  and  his  immediate  predecessors.  De  Bruce 
was  styled  not  "  Capitalis  Justitiarius  Anglice,"  but 
"  Capitalis  Justitiarius  ad  placita  coram  Tiobis  tenenda." 
What  was  more  significant,  his  salary  was  but  one  hundred 
marks,  while  that  of  the  Chief  Justiciar  had  been*  a  thou- 
sand. In  the  following  year  we  find  Gilbert  de  Preston 
presiding  in  the  Common  Pleas  with  the  same  salary  as 
De  Bruce :  and  on  his  re-appointment  on  the  accession  of 
Edward  I.,  De  Preston  is  styled  Chief  Justice  of  the  Com- 
mon Pleas.-f-  From  that  time  the  two  Courts  became 
distinctly  separated  as  well  from  each  other  as  from  the 
other  parts  of  Government.  In  the  reign  of  Edward  III. 
the  Court  of  King's  Bench  became,  like  the  Common  Pleas, 
stationary  ;  I  and  the  organization  of  our  judicial  system 
was  complete. 

Such  seems  to  me  to  have  been  the  origin  of  our  Common 
Law  Courts.  They  sprang  from  the  Magnum  Concilium, 
the  Great  National  Assembly  of  England,  of  which  they 
exercised  the  authority  and  by  which  their  judgments  were 
revised.  They  were  established  with  the  concurrence  of 
that  body,  and  as  a  single  tribunal.  For  that  tribunal  and 
for  its  members  distinctive  appellations,  the  Bench  and 
J  ustices  of  the  Bench,  came  into  use.  The  single  tribunal 
of  the  Bench,  by  the  same  authority  as  that  which  created 
it,  was  subsequently  divided  for  the  better  despatch  of 
business  into  two  parts.  These  Benches  exercised  the 
original  jurisdiction  of  the  Great  Council.  The  limits  of  that 
jurisdiction  were  defined  by  the  Original  Writs.  Whatever 
jurisdiction  the  King's  Court  exercised  was  expressed  in 
these  writs,  was  exercised  by  the  two  Benches,  and  was  on  a 
writ  of  error  reviewed  in  the  Great  Court  itself,  or  as  we 
now  term  it,  in  the  House  of  Lords.     The  system  of  juris- 

*  Foss's  Judgei,  ii.  165.         f  Jb.,  iii.  142.         {  1  Spence  Eq.  Jur.  340. 
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prudence  thus  administered  was  the  Common  Law,  the  law 
which  concerned  all  the  freemen  of  England  and  was 
founded  upon  their  free  customs  ;  but  it  did  not  notice  or 
provide  for  any  cases  not  directly  affecting  these  persons  or 
connected  only  with  the  peculiar  and  separate  interests  or 
powers  of  the  Crown, 

§  4.  The  Second  Council  which  in  early  times  was  in 
attendance  on  the  King  is  known  by  several  designations. 
It  is  variously  called  the  Ordinary,  the  Continual,  and  the 
Secret  or  Privy  Council.  The  first  of  these  names  seems  to 
have  been  the  most  in  use  under  our  earlier  Kings :  the  last  is 
said  to  have  become  its  usual  appellation  about  the  reign  of 
Henry  VI.  Whatever  may  have  been  its  designation  or  its 
developments,  the  original  principle  of  this  Council  seems  to 
have  been  sufficiently  simple.  It  was  the  body  of  confidential 
advisers  who  were  in  constant  attendance  upon  the  King  and 
assisted  him  in  the  performance  of  his  daily  business.  Such 
a  body  must  be  formed  almost  from  the  necessity  of  the 
case  ;  but  a  precedent,  if  it  were  needed,  might  be  found  in 
the  Consistorium  of  Imperial  Rome.-j*  This  council  would 
naturally  be  formed  of  the  principal  servants  of  the  Crown, 
and,  if  any  further  assistance  were  required,  of  such  persons 
of  rank  and  influence  as  might  in  a  peculiar  degree  possess 
the  Royal  confidence  and  be  honoured  with  the  Royal  com- 
mands. It  might  further  be  expected  that  the  persons  thus 
related  to  the  Crown  would  either  be  members  of  the  Great 
Council ;  or,  if  such  were  not  the  case  that  the  King,  when 
he  met  the  Magnates  of  his  realm,  would  require  the  attend- 
ance of  his  confidential  servants  to  communicate  to  the 
Great  Council  proper  information  and  to  assist  it  with  the 
results  of  their  experience.     We  find  accordingly  that  the 

t  See  Bamsay's  Roman  Antiquities,  223. 
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Privy  Council    was    composed   of    the    great    officers    andN 
ministers  of  state,  the  great  officers  of  the  Household,  and  | 
the  Judges,  Barons  of  the    Exchequer,  Justices   itinerant,  j 
King's  Sergeant  and  Attorney  General,  and  other  law  officera  I 
of  the  Crown.*    When  all  these  officers  were  called  together, 
the  assembly  was  described  as  a  full  Council.     When  the 
business  was  of  a  special  nature,  those  members  only  who 
were  familiar  with  that   particular  kind   of  business  were 
summoned.     It  further  appears  that  this   council  attended 
upon  the  Great  Council,  but  that  those  members  of  it  who 
did  not  happen  to  be  also  members  of  the  Great  Council  were 
merely  assistants  of  that  body.f    The  form  of  the  writ  to 
the  members  of  the  Privy  Council  was  different  from  that  to 
the  Lords  of  Parliament ;  the  place  which  they  occupied  in 
the  House  was  different,  and  their  power  was  consultative 
only  and  not  decisive.      The   Judges  and  the  Masters  in 
Chancery  still  attend  upon  the  House  of  Lords  either  to  give 
information  on  questions  of  law  or  occasionally  to  assist  in 
ceremonials. 

The  functions  of  this  Council  seem  to  have  been| 
coextensive  with  the  functions  of  the  Crown.  Its| 
consent  appears  to  have  been  deemed  necessary  to  every  im- 
portant act  of  the  King  in  the  exercise  of  his  legislative  as 
well  as  of  his  executive  powers.  J  B^^ts  advice  the.  legislajfcur§ 
was  and  still  is  conyeiifid-  By  its  advice  the  Royal  assent 
was  in  earlier  times  given  to  or  withheld  from  the  proposals 
of  Parliament.  With  its  assistance  exclusively  the  King 
dealt  with  those  cases,  whatever  might  be  their  nature,  that 
were  supposed  to  belong  to  the  Prerogative  only,  and  not  to 
concern  those  persons  who  owed  suit  and  service  in  the 
Great  Council  or  to  form  the  subject  of  their  deliberations. 


•  Hale's  Juritd.  of  Lords'  ffougr,  5.  f  7ft.  12. 
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"  The  Council,"  it  has  been  observed*  in  reference  to  the  time 
of  Edward  I.,  "  was  evidently  then  considered  as  a  very  im- 
portant part  of  the  Government,  responsible  to  the  King  and 
the  country  for  the  acts  done  under  its  sanction ;  and  the 
people  often  took  great  interest  in  its  proper  formation,  of 
which  there  are  striking  instances  in  the  reigns  of  Henry 
III.  and  of  Edward  11." 

In  a  record  of  Edward  II.,-|'  an  old  and  meritorious 
servant  of  the  Crown  on  retiring  from  the  active  duties  of 
public  life  is,  amongst  othei*  marks  of  Royal  favour,  appointed 
to  attend  the  King's  councils  "  as  well  secret  as  otherwise." 
The  distinction  thus  drawn  seems  to  indicate  the  point  at  which 
the  functions  of  the  Council  begin  to  diverge.  The  great 
Lords  who  advised  the  Crown  on  its  general  policy  neither 
needed  nor  desired  the  opinions  of  the  judges  and  other 
officials  on  matters  of  State  ;  nor  could  they  have  wished, 
except  in  some  rare  instances,  to  be  troubled  with  the 
laborious  business  of  judicature  or  of  official  routine.  The 
business  of  the  Council  thus  spontaneously  divided  itself 
into  two  parts,  into  that  which  was  confidential  and  was 
transacted  privately;  and  into  that  which  was  public  and 
was  transacted  with  more  or  less  of  publicity.  The  former 
class,  that  pertaining  to  matters  of  State,  belongs  to  the 
Privy  Council,  properly  so  called.  The  latter  class  gave  rise 
to  the  several  institutions  of  which  I  shall  presently  treat. 

The  administrative  history  of  the  Privy  Council  may  for 
our  present  purpose  be  briefly  told.  It  was,  as  I  have  said, 
the  constant  Council  of  the  King  in  all  weighty  matters  of 
State.  Without  its  advice  no  resolution  of  the  Crown, 
whether  as  to  foreign  alliances  or  the  issue  of  orders  or  of 
proclamations  at  home  or  other  public  acts,  was  finally 
adopted.     It  was  in  fact  a  Board  for  the  management  of  tlie 


1   Lordt'  Report,  451.  f  Madox,  ii.  59. 
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general  administrative  Government.  In  a  body  so  con- 
stituted the  increase  of  public  business  was  sure  to  produce  a 
change.  By  degrees  differentiations  began  to  appear.  What 
the  Chancellor  was  in  the  judicial  department,  the  Secretary 
of  State  was  in  the  administrative  department.  Originally'' 
merely  oflScers  of  the  Council,  they  became  leading  members 
of  it  and  ultimately  attracted  to  themselves  in  their 
respective  branches  a  great  part  of  its  authority.  The 
Chancellor  seems  to  have  acted  in  early  times  as  the  King's 
Private  Secretary.  When  his  judicial  duties  began  to 
increase,  he  was  relieved  by  the  appointment  of  a  secretary 
under  that  title.  About  the  accession  of  Henry  VIII.  the 
King's  Secretary  had  become  an  officer  of  great  consideration. 
In  an  act  of  the  31st  year  of  that  reign  which  regulates  pre- 
cedence among  persons  holding  various  great  offices,  the 
King's  Chief  Secretary  is  included,  but  is  ranked  last. 
Through  the  hands  of  this  officer  the  diplomatic  corres- 
pondence naturally  passed.*  After  the  peace  of  Westphalia 
in  1648,  it  became  the  practice  of  European  Kings  instead  of 
sending  embassies  upon  special  occasions  to  keep  resident 
ambassadors  at  foreign  courts.  A  great  increase  in  the 
foreign  correspondence  naturally  followed  this  change,  an^ 
the  importance  of  the  Secretary  increased  with  it.  Th 
attempt  which  Lord  Clarendon  made  about  the  same  period 
for  a  systematic  division  of  the  Privy  Council  into  Committees 
for  the  despatch  of  business,  and  to  which  I  have  previously 
referred,  shows  that  the  inconvenience  of  such  a  body  as  the 
Council  for  the  transaction  of  business  was  then  felt.  Several 
attempts  were  made  to  revive  the  former  system,  but  the 
opposite  tendency  was  too  strong.  The  number  of  the  Secre- 
taries increased  ;  the  business  of  the  Council  was  distributed 
among  them  and  the  other  departments  ;    and  the  duty  of 


See  Cox'b  Inst,  of  Eng.  Govt.,  662. 
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general  superintendence  was  performed  by  a  Special  Com- 
mittee of  the  Privy  Council  known  as  the  Cabinet.  I  have 
already  endeavoured  to  trace  the  history  of  this  institution. 
It  now  therefore  only  remains  to  consider  the  history  of 
the  judicial  powers  that  belonged  to  the  Council. 

§  5.  The  King's  Council  had  various  functions  and 
transacted  its  business  in  various  departments.  There  were 
several  Chambers  of  Council  in  the  palace  at  Westminster. 
We  read  of  the  Chamber  of  the  Chequered  Cloth,  the 
Chamber  of  the  Green  Cloth,*  the  Starred  Chamber,  the 
Painted  Chamber,  the  White  Chamber,  the  Chancery, 
Markolf  s  Chamber,  so  called  from  the  legend  depictured  on 
its  walls  of  the  tests  applied  to  the  wisdom  of  Solomon  bj' 
a  Syrian  peasant,  f  and  other  similar  apartments.  These 
various  chambers,  several  of  which  are  noticed  in  an  Act  of 
Parliament  of  the  reign  of  Edward  III.,J  served  to  mark  the 
distinction  between  the  different  functions  of  the  Council. 
That  body  sat  in  a  particular  chamber  for  the  transaction  of 

I  particular  business.  Two  of  these  divisions,  the  Exchequer 
and  the  Chancery,  were  from  the  first  more  distinctly  marked 
than  the  rest.  They  were  indeed  regularly  organized  de- 
partments, with  their  appropriate  staff  and  offices  in  which 
the  Council  used  sometimes  to  meet.  The  Exchequer  had 
the  charge  of  the  Royal  Lands  and  Revenues  :  and  in  cases 
connected  therewith,  the  Council,  sitting  in  the  Exchequer 
and  forming  the  Royal  Chamber  of  Accounts,  exercised  a 
summary  jurisdiction.  At  this  meeting  of  Council,  as  at 
other  such  meetings,  the  Chief  Justiciar,  the  highest  function- 
ary of  the  realm,  originally  presided.  The  Chancellor  also 
frequently  attended  in  the  Exchequer,  kept  his  Great  Seal 


4  Inst.  131.  t  Palgrave,  Essay  on  the  King's  Council,  38. 
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there,  and  transacted  in  it  such  business  as  concerned  him. 
But  gradually  with  the  increase  of  business  the  separation 
of  functions  began.  About  the  time  of  Richard  I.,  probably 
at  first  as  an  accidental  result  of  certain  official  changes,  the 
attendance  of  the  Chancellor  was  discontinued  ;  and  distinct 
Rolls  were  made  up  in  Chancery  and  certified  into  the  Ex- 
chequer.* In  the  34tli  year  of  Henry  III.  the  then  Chief 
Justiciar  De  Segrave  was  dismissed  ;  no  successor  for  some 
time  was  appointed  ;  but  a  new  office,  that  of  Chancellor  of 
the  Exchequer,  seems  to  have  been  created,  and  persons  ap- 
parently of  special  qualifications  were  appointed  to  discharge 
the  duties  of  Barons.-f-  The  style  of  the  Exchequer  was  sub- 
sequently altered  from  the  Chief  Justiciar  and  Barons  to 
the  Treasurer  and  Barons.;}:  It  seems  however  to  have  been 
competent  for  any  member  of  the  Council  to  have  attended 
the  Exchequer,  and  taken  share  in  its  business.  In  the  reign 
of  Edward  II.§  Walter  of  Norwich,  who  had  long  and  well 
served  the  Crown,  was  appointed,  in  recognition  of  his  ser- 
vices and  with  a  view  to  the  continuance  of  his  attendance 
without  personal  inconvenience,  Chief  Baron  of  the  Ex.- 
clLequer.  The  office  was  subsequently  continued,  and  was 
usually  filled  by  a  sergeant-at-law. 

Three  points  in  the  history  of  this  Court  deserve  atten- 
tion. It  was,  as  we  have  seen,  directly  descended  irom  the 
Conciliuon  OrdinariiiTn.  It  was  not  in  the  proper  sense  of 
the  term  a  Court  of  Common  Law.  It  was  continually 
striving  to  extend  its  jurisdiction  so  as  to  include  Common 
Pleas.  On  the  first  point  enough  has  been  already  said.  Of 
the  inferiority  of  the  Exchequer  to  the  two  Benches  or  rather 
its  dissimilar  position,  there  are  many  proofs.  The  Barons 
are  not  within  the  Statute  of  Treasons,  but  the  Justices  are. 


*  Madox,  i.  196.  t  Foss's  Judges,  iii.  3. 
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The  statutes  of  Nisi  PHus  *  make  no  mention  of  the  Court 
of  Exchequer,  but  relate  exclusively  to  the  two  Benches. 
In  the  latter  of  these  Acts  there  is  indeed  a  reference  to  the 
Exchequer,  but  it  is  of  a  very  significant  kind.  It  enume- 
rates among  the  persons  before  whom  Nisi  Frius  may  be 
held  the  Chief  Baron  "  if  he  be  a  man  of  the  law."  f  It 
would  thus  appear,  and  this  view  is  confirmed  by  the  history 
of  the  persons  who  have  filled  the  office  of  Chief  Baron,  that 
it  yvsi&  usual  to  have  at  the  head  of  the  Court  a  professional 
lawyer,  and  that  the  services  of  this  officer  were  used  in  the 
same  manner  as  those  of  any  other  high  legal  officer  of  the 
Crown.  The  original  writs  too  were  never  made  returnable 
to  the  Court  of  Exchequer, J  but  always  to  either  Bench  ac- 
cording to  their  several  natures  ;  and  an  appeal  from  pro- 
ceedings in  the  Exchequer  lay  not  to  the  King's  Bench  but 
to  a  special  committee  of  the  Council. ||  Some  minor  inci- 
dents §  also  furnish  strong  evidence  in  the  same  direction. 
The  Barons  were  never  present  at  the  conferences  of  the 
Judges,  although  the  Chief  Baron  and  the  Attorney  and 
Solicitor  General  were.  The  Barons  did  not  sro  on  circuit, 
although  Sergeants  were  frequently  sent.  The  value  of 
the  rings  given  by  Sergeants  on  their  admission  was  less  in 
the  case  of  the  Barons  and  even  of  the  Chief  Baron  than  in 
the  case  of  the  Justices.  We  find  too  that  George  Freville. 
Baron  of  the  Exchequer,  was  while  he  held  that  office  a 
Reader  in  one  of  the  Inns  of  Court,  a  position  which  no  judge 
ever  occupied. 

But  although  such  was  the  legal  position  of  the  Court  of 
Exchequer,   the  Barons  of  that  court  were  not  inclined  to 

*  13  Edw.  I.  c.  30,  and  14  Ed.  III.  c.  16. 
t  See  Barrington,  Atic.  Stat.  137,  249. 

I  1  Spence,  Eq.  Jur.  226,  n. 

§  31  Ed.  III.  St.  i.  c.  12  ;  2  Beeves,  Hist,  of  Eng.  Law,  423. 
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accept  it.  They  necessarily  exercised  certain  judicial 
functions.  Their  remuneration  principally  depended  upon 
their  fees  ;  and  they,  like  the  justices  of  the  King's  Bench, 
cast  many  a  longing  look  at  the  abundant  business  that 
flowed  into  the  Court  of  Common  Pleas.  They  accordingly 
encouraged  the  introduction  of  Common  Pleas  into  their 
Court.  This  practice  was  prohibited  by  a  writ  in  the  reign 
of  John,  on  the  ground  of  the  delay  and  inconvenience  which 
it  caused  in  the  determination  of  the  King's  causes.  Subse- 
quently the  prohibition  was  renewed  in  the  Statutum  de 
Scaccario  of  Henry  II L  But  the  Barons  were  not  so  easily 
baffled  ;  and  during  the  reign  of  Edward  I.  no  less  than 
four  other  prohibitory  mandates*  were  required  to  restrain 
their  zeal  for  the  enlargement  of  their  jurisdiction.  It  was 
however  settled  f  that  the  Exchequer  had  in  personal 
actions  jurisdiction  of  common  pleas  in  three  cases,  namely 
when  one  of  the  parties  was  an  officer,  or  a  prisoner  or 
accountant,  of  the  Court,  or  when  a  debtor  of  the  Crown  was 
prevented  from  discharging  his  debt  to  the  King  by  the 
failure  of  his  debtor  in  the  performance  of  his  obligations. 
By  means  of  the  last  concession  the  Exchequer  gradually 
obtained  much  of  the  coveted  jurisdiction.  A  person  who 
desired  to  sue  in  the  Exchequer  had  only  to  issue  a  writ  of 
Quo  minus,  or  in  other  words  to  allege  that  he  was  the 
King's  debtor,  that  the  defendant  owed  him  money  and 
failed  to  pay  it,  whereby  he  the  plaintiff  was  the  less  able 
to  discharge  his  obligation  to  the  Crown.  These  allegations 
the  Court  would  not  allow  the  defendant  to  dispute,  but  re- 
quired him  to  answer  on  the  assumption  that  they  were  true. 
When  therefore  in  the  reign  of  Elizabeth  the  judicial  staff 

*  Writ  of  5  Ed.  I. ;  Statute  of  Rutland,  10  Ed.  I. ;  Articuli  Chartarum, 
21  Ed.  I. ;  and  a  Koyal  Ordinance  two  years  afterwards.  See  Foaa'a  Judges, 
iii.  22. 

t  2  Inst.  551. 
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required  reinforcement,  the  Court  of  Exchequer  furnished 
the  natural  source  of  supply.  In  1579*  Sergeant  Shute  was 
created  second  Baron,  with  the  express  grant  of  the  same 
rank  and  privileges  as  a  puisne  judge  of  either  Bench.  All 
subsequent  vacancies  were  filled  by  sergeants ;  and  the  Court 
was  thus  withdrawn  from  its  original  range,  and  absorbed 
into  the  system  of  the  Courts  of  Common  Law. 

Tlie  early  history  of  our  law  is  to  a  great  extent  the  his- 
tory of  conflicting  jurisdictions.  Apart  from  the  old  and 
long  continued  quarrel  of  the  ecclesiastical  and  the  secular 
courts,  there  was,  as  we  have  seen,  a  keen  competition  between 
the  various  courts  of  Common  Law.  There  was  the  still  keeneri 
contest  between  the  Courts  of  Common  Law  and  the  Council.  ^ 
There  was  the  absorption  by  the  Court  of  Chancery  of  the 
original  civil  jurisdiction  of  the  Council ;  and  there  was  the 
conflict  between  the  Courts  of  Law  and  the  new  authority 
of  the  Court  of  Equity.  About  the  time  of  Henry  IIL,-f 
the  tendency  of  the  Council  to  enlarge  its  jurisdiction  at  the 
expense  of  the  Common  Law  Courts  is  apparent.  Various 
motives,  irrespective  of  any  desire  for  personal  advantage, 
led  to  this  extension  of  authority.  In  those  ages,  disfigured 
in  their  quietest  season  by  rapine  and  oppression,:^  the  ordi- 
nary course  of  justice  was  frequently  so  obstructed  by  the 
defendants  through  riots,  combinations  of  maintenance  or 
overawing  influence  that  no  inferior  court  could  enforce  its 
process.  In  such  cases  the  interposition  of  a  paramount 
authority  was  essential  for  any  approach  to  good  govern- 
ment. The  courts  of  law  impeded  their  own  usefulness  by 
their  obstinate  adherence  to  their  precedents,  and  their 
resistance  to  any  extension  of  them.  An  attempt  was 
made  in  the  reign  of  Edward  I.§  to  extend  the  original 
writs,   but  its   success  was   very   limited.       These    courts 

*  Foss'B  Judges,  v.  409.  t  Hallam's  Middle  Ages,  iii.  260. 

J  lb.  U5.  §  13  Ed.  I.  c.  24. 
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exercised  no  preventive  jurisdiction,  and  they  punished 
as  crimes  some  wrongs  for  which  compensation  was 
appropriate  *  The  rules  of  procedure  too,  and  especially . 
that  law  of  evidence  which  refused  to  allow  the  examination 
of  the  parties  or  to  give  any  facilities  for  discovering  facts 
within  the  knowledge  or  the  possession  of  the  defendant, 
caused  a  frequent  miscarriage  of  justice.  The  expense  also 
of  litigation  often  presented  an  insuperable  obstacle  to  the 
poor  suitor.  But  to  administer  justice  to  the  oppressed  is 
the  special  duty  of  the  Father  of  his  country :  and  the  care 
of  the  poor  and  needy  has  at  all  times  been  the  bright  par- 
ticular star  which  has  always  shone  forth  with  undimmed 
splendour  even  in  the  darkest  night  of  the  Church.  Accord- 
ingly the  ecclesiastics,  who  as  Chancellors  attended  on  the 
person  of  the  King  and  advised  him  in  his  Council,  were 
prompt  to  do  right  to  the  poor  man  for  whom  the  Common 
Law  refused  to  provide  adequate  redress.  So  strong  was 
this  tendency  that  it  seemed  as  if  the  allegation  that  the 
plaintiff  was  a  poor  man  would,  like  the  allegations  in  the 
proceedings  before  the  King's  Bench  and  the  Exchequer  that 
the  plaintiff  was  in  the  custody  of  the  Court  or  was  a  debtor 
of  the  Crown,  be  sufficient  to  establish  for  the  Chancellor  a 
concurrent  jurisdiction  with  the  Common  Law  Courts,  in 
every  subject  of  which  they  have  cognizance.  Against  this 
assumption  not  only  the  lawyers  but  the  House  of  Commons 
vigorously  protested.  In  the  reign  of  Edward  IIL  and  in  thd 
following  reigns  many  attempts  both  by  petition  and  by  statute! 
were  made  to  restrain  the  growing  jurisdiction  of  the  Council.u 
In  addition  to  various  other  enactments  it  was  in  effect  pro- 
vided in  the  25th  of  Edw.  Ill.f  that  no  one  should  be  taken 
by  petition  or  suggestion  to  the  King  in  his  Council  whether 
in  criminal  or  civil  proceedings  or  put  out  of  his  franchise  or 
freehold  except  by  due  course  of  law.      These  provisions 

*  1  Spence,  Eq.  Jur.  344.  t  25  Ed.  in.  St.  5,  c.  4. 
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were  repeated  in  several  subsequent  Acts*  " Such,  how- 
ever," says  Mr,  Hallam,f  "  were  the  vacillations  of  a  motley 
assembly,  so  steady  the  perseverance  of  Government  in  re- 
taining its  power,  so  indefinite  the  limits  of  ancient  usage, 
so  loose  the  phrases  of  remedial  statutes  passing  sometimes 
by  their  generality  the  intentions  of  those  who  enacted 
them,  so  useful  we  may  add  and  almost  indispensable  was  a 
portion  of  those  prerogatives  which  the  Crown  exercised 
through  the  Council  and  Chancery,"  that  soon  afterwards 
the  irregular  proceedings  before  the  Council  which  had  been 
thus  emphatically  prohibited  were  recognised  by  Parliament. 
The  earliest  of  these  recognitions  was  due  to  a  different 
cause  from  those  enumerated  by  Mr.  Hallam.  It  arose  out  of 
a  Papal  aggression.  The  interference  of  the  Pope  appeared 
to  the  Commons  to  be  more  horrible  than  the  innovations  of 
the  Council,  and  to  need  for  their  suppression  the  whole 
judicial  power  of  the  country.  A  statute  was  accordingly 
passed,  only  two  years  after  the  prohibition  I  have  cited, 
which  gave  in  case  of  persons  appealing  to  the  Papal  Court 
concurrent  jurisdiction  to  the  Council  the  Chancellor  and 
the  Justices  of  either  Bench  to  deal  summarily  with  such 
offences.  Some  years  afterwards  it  was  provided  J  that 
those  who  make  suggestions  to  the  Chancellor  and  Great 
Council  by  which  men  are  put  in  danger  against  the  form 
of  the  Charter  shall  give  security  for  proving  them  :  and 
we  find§  subsequent  recognitions  of  the  authority  of  the 
Council  where  right  cannot  be  had  elsewhere. 

It  appears  upon  the  whole  that  from  the  time  of  Richard 
II. II  the  Council  acquired  an  extensive  coercive  jurisdiction. 
But  this  jurisdiction  was,  as  Lord  Hale  ^  teUs  us,  gradually 
brought  into  gi-eat  disuse,  though  there  remain  some  strag- 

*  28  Ed.  III.  c.  3  ;  42  Ed.  III.  c.  3.      t  Mid.  Ages,  iii.  258. 
t  37  Ed.  UI.  c.  18 ;  38  Ed.  III.  c.  9.     §  1  Spence,  Eq.  Jur.  353. 
II  Palgrave,  On  the  Council,  45.  H  Juritd.  of  Lords'  House,  38, 
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gling  footsteps  of  their  proceedings  till  the  accession  of  Henry 
VII.  The  principal  cause  of  this  disuse  of  the  Council's  juris- 
diction was  the  gradual  growth  of  the  equitable  jurisdiction  af 
the  Court  of  Chancery.  The  Chancery  like  the  Exchequer,^ 
was  originally  a  department  or  public  office,*  and  not  al 
court.  It  was  attendant  on  the  person  of  the  King,  and  its 
staff  included  the  Chancellor  and  the  Masters,  who  were 
generally  ecclesiastics  and  whose  duty  was  to  hear  and  to 
examine  the  petition  of  complainants  and  to  afford  them  due 
remedy  by  the  King's  writ.  Before  the  reign  of  Edward  III. 
the  Chancellor  appears  never  to  have  exercised  judicial 
functions  unless  when  directed  by  the  Council  or  when 
acting  by  its  authority ;  and  when  he  acted  ministerially, 
he  was  assisted  by  his  Masters.  But  the  Chancellor,  a 
learned  and  dignified  ecclesiastic  and  skilled  in  the  Roman 
law,  was  in  matters  of  law  the  chief  adviser  and  guide  of 
the  Council.  He  was  the  head  of  an  organized  department; 
and  had  at  his  disposal  proper  machinery  for  enforcing  his 
decrees.  It  was  inevitable  that  a  single  will,  to  which 
habitual  deference  was  paid  and  which  was  armed  in  its 
own  right  with  sufficient  power,  should  establish  its  separate 
authority.  In  the  reigns  both  of  Edward  I.  and  of  Edward 
II.  petitions  addressed  to  the  King  or  to  the  King  and  his 
Council  were  frequently  referred  to  the  Chancellor  for 
justice.*!-  In  the  reign  of  Edward  III.  a  much  greater  ad- 
vance was  made.  The  Chancery  ceased  to  follow  the  King, 
and  became  stationary^  like  the  Courts  of  Common  Law.  The 
separate  jurisdiction  of  the  Chancellor  was  recognized  by 
Parliament.§  The  Chancellor  began  ||  to  decide  causes  as  a 
Judge  in  Equity.     Several  attempts  were  made  to  restrain 

*  Palgrave,  On  the  Council,  14.  t  Hallam's  Mid.  Ages,  iii.  242-3. 

I  1  Sponce's  Eq.  Jur.  340.  §  27  Ed.  III.;  36  Ed.  III.  St.  1,  c.  9. 

II  Palgrave,  On  the  Council,  69 ;  Hardy's  Introd.  Close  liolls,  28 ;  Middle 
Ages,  iii.  246. 
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the  jurisdiction  of  the  Chancellor  in  the  same  manner  in 
which  attempts  were  made  to  restrain  the  jurisdiction  of  the 
Council.  In  the  reign  of  Richard  II.  the  Chancellor  was 
empowered  *  to  give  to  the  party  aggrieved  damages  in 
cases  before  the  Council  or  the  Chancery  grounded  upon 
false  suggestions.  This  Act  seems  to  have  produced 
greater  regularity  in  the  proceedings  of  the  Court.  From 
the  year  in  which  it  was  enacted,  bills  in  Chancery  and 
the  answers  to  them  have  been  regularly  filed :  the 
grounds  on  which  relief  is  demanded  appear,  and  tlie 
Chancellor  renders  himself  in  every  instance  responsible 
for  his  orders  by  thus  showing  that  they  come  within 
his  jurisdiction.-j- 

Various  petitions  from  the  Commons  were  presented  in  the 
reigns  of  the  Lancastrian  Kings  complaining  of  the  encroach- 
ments of  the  Court  of  Chancery.  It  would  seem  that  about 
the  reign  of  Henry  VI.  J  a  sort  of  tacit  compromise  was 
effected.  The  Coui-t  of  Chancery  ceased  to  interfere 
with  matters  of  Common  Law.  The  Common  lawyers 
acquiesced  in  the  independent  remedial  jurisdiction  of 
Chancery.  About  the  latter  part  of  that  reign  the  extension 
of  the  Chancellor's  authority  over  feoffments  to  uses  was 
established.§  This  great  event,  to  which  as  it  resulted  from 
their  own  rulings  the  judges  could  raise  no  objection,  both 
enhanced  beyond  all  previous  precedent  the  authority  of  the 
Chancellor,  and  opened  a  new  era  in  the  history  of  our  law. 
At  length  in  the  reign  of  James  I.  a  vigorous  attempt  to 
repress  this  ever  encroaching  jurisdiction  was  made  by  Lord 
Coke.  That  great  master  of  the  Common  Law  was  animated 
not  only  by  the  jealousy  of  his  profes.sion  but  by  a  tenacious 
regard  for  his  own  dignity,  and  still  more  by  a  personal 

•  17  Rich.  II.  c.  6.  t  Hallam,  Middle  Ages,  iii.  247. 

J  lb.  249  ;  1  Spence,  349.         §  Hallam,  ubi  supra. 
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enmity  towards  the  then  Chancellor  Lord  EUesraere.  He 
insisted  that  any  attempt  to  sue  in  another  Court  after 
judgment  at  law  was  contrary  to  the  Statue  of  Praemunire  ;* 
and,  in  two  cases  where  the  merits  at  least  were  clearly 
against  him,  he  caused  indictments  to  be  filed  against  persons 
who  had  invoked  the  aid  of  Chancery  against  a  judgment 
which  had  been  obtained  by  fraud.  The  King  referred  the 
question  for  the  opinion  of  his  law  officers,  and  upon  their 
report  in  favour  of  the  Chancellor's  claim  made  an  entry  upon 
the  Council  Book  that  the  Chancellor  had  not  exceeded  his 
jurisdiction.  Notwithstanding  some  late  attempts  to  revive 
the  controversy  this  strange  exercise  of  the  prerogative  seems 
to  have  been  generally  accepted  as  conclusive.  From  that 
time  at  least  the  authority  of  the  Chancellor  has  been  exer- 
cised without  interruption.-f- 

§  6.  The  growth  of  the  equitable  jurisdiction  of  thel 
Court  of  Chancery  naturally  absorbed  much  of  the  civilj 
jurisdiction  of  the  Council.  This  jurisdiction  however  was' 
not  taken  away,  and  an  additional  organ  for  its  exercise  was 
created.  In  the  13th  of  Richard  II.  a  statute  was  passed 
which  provided  that  the  bills  of  the  people  of  lesser  charge 
should  be  examined  by  the  Keeper  of  the  Privy  Seal  and 
such  of  the  Council  as  should  be  present  with  him.  When 
the  Council  met  for  this  purpose,  it  sat  in  the  White 
Chamber,  and  was  known  as  the  Court  of  Requests.  This 
Court  was  in  fact  a  subsidiary  Court  of  Equity.  It  sprang 
from  the  same  source  as  the  Court  of  Chancery.  It  was 
under  the  presidency  of  the  Keeper  of  the  Privy  Seal,  just  as 
the  Court  of  Chancery  was   under  the   presidency  of  the 


*  27  Ed.  iii.  St.  i.  c.  i. 

f  See  2   SwanBton'8   Reports,  22,  note ;    Hallam,    Const.   Hist.   i.   345 ; 
Gardiner's  Hist,  of  Eng.  ii.  2G9. 
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Keeper  of  the  Great  Seal.  It  had  a  similar  jurisdiction,  a 
similar  staff  of  civilians,  and  a  similar  process.  It  also  came 
into  collision  with  the  Courts  of  Common  Law,  but  with  a 
fortune  different  from  that  of  its  sister  court.  In  the  reign  of 
Elizabeth  the  Court  of  Common  Pleas  adjudged*  that  "  this 
which  was  called  the  Court  of  Requests  or  the  White  Hall  was 
no  court  that  had  power  of  judicature."  It  wouldseem  however 
that  notwithstanding  this  decision  the  Court  of  Requests 
was  reserved  for  a  higher  function  as  occasion  might  require 
than  that  of  a  minor  Court  of  Equity.  Lord  Baconf  tells 
us  that  "  there  was  always  reserved  a  high  and  permanent 
power  to  the  King's  Council  in  causes  that  might  in  example 
or  consequence  concern  the  state  of  the  Commonwealth  ; 
which,  if  they  were  criminal,  the  Council  used  to  sit  in  the 
chamber  called  the  Star  Chamber  ;  if  civil,  in  the  White 
Chamber  or  White  Hall." 

The  same  process  by  which  the  civil  jurisdiction 
of  the  Council  was  exercised  by  distinct  tribunals  tended 
to  give  to  its  criminal  jurisdiction  increased  strength 
and  a  more  definite  character.  Out  of  the  old  Council 
sitting  in  the  Starred  Chamber  there  had  been  developed 
three  Courts,  two  of  civil  and  one  of  criminal  juris- 
diction. The  two  former,  those  which  had  in  the  words 
of  Bacon  "the  Pi-setorian  power  of  Equity,"  were  as  we  have 
seen  the  Court  of  Chancery  and  the  Court  of  Requests.  The 
third,  that  which  had  "  the  Censorian  power  for  offences 
under  the  degree  of  capital,"  was  the  Star  Chamber  properly 
so  called.  This  Court  was  indeed  the  mother  court  from 
which  the  Courts  of  the  Keepers  of  the  two  Seals  had  been 
detached  ;  and  when  it  became  in  effect  a  Court  of  Criminal 
Equity,  it  naturally  retained,  even  while  it  had  abandoned 
most  of  its  old  powers,  the  original  designation.     It  has  been 

*  stepney's  Case,  4  Inst.  97.  t  Works,  vi.  85. 
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sometimes  supposed  that  this  Court  was  established  by  the 
Act  of  3  H.  VIL,  and  that  its  jurisdiction  was  limited  to  the 
cases  therein  specified.  This  Act  gave  jurisdiction  to  the 
Star  Chamber  in  seven  cases,  viz.  maintenances  ;  giving  of 
liveries ;  having  retainers ;  embracery  ;  jurors  receiving 
money ;  untrue  demeanours  of  sheriffs  in  false  returns  and 
panels ;  routs  and  riots.  It  was  however  "solemnly  adjudged* 
by  the  Chief  Judges  of  England  Sir  Edward  Coke  and  the 
Lord  Howard  attended  by  the  King's  learned  counsel,  then 
Sir  Fiancis  Bacon  and  Sir  Heniy  Yelverton,  in  the  cause 
betwixt  the  Earl  of  Northumberland  and  Sii;;  Stephen 
Proctor,  and  published  in  open  Court  that  the  Statute  3 
Henry  VH.  extended  not  any  way  to  this  Court :  but  that  the 
Lords  authorized  by  that  Act  may  at  all  times  in  all  places 
determine  of  the  matter  therein  specified."  In  accordance 
with  this  decision  demurrers  to  the  jurisdiction  of  the  Court 
in  proceedings  not  within  the  Statute  were  on  several  occa- 
sions overruled  ;-f-  and  the  doctrine  was  established  that  "  the 
Court  subsisted  by  ancient  prescription  and  had  neither 
essence  nor  subsistence  by  that  Act  of  Parliament."  The 
Star  Chamber  seems  to  have  discontinued  the  exercise  of  its 
civil  jurisdiction  about  the  time  of  Queen  Mai-y,J  and 
during  the  remainder  of  its  existence  was  exclusively  a 
Criminal  Court.  In  this  capacity  its  jurisdiction  was 
limited  only  in  respect  of  the  punishment  that  it  could 
inflict.  It  could  deal  with  every  oflfence  and  inflict  every  punish- 
ment except  only  that  of  death.  "  In  a  word,  says  Hudson, 
there  is  no  offence  punishable  by  any  law  but  if  the  Court 
find  it  to  grow  in  the  Commonwealth  this  Court  may  law- 
fully punish  it  except  only  when  life  is  questioned."  In  this 
Court  the  defendant  was  examined  upon  interrogatories  in 


•    Hudson  on  the  Court  of  Star  Chamber  in  2  Collect.  Jurid.  10. 
t   lb.  51.  J  76,55. 
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the  same  manner  as  in  Equity,*  and  the  rules  for  the 
examination  of  witnesses  were  favourable  for  the  Crown.-f* 
The  punishments,  although  they  fell  short  of  death,  were 
severe  enough  to  strike  terror  into  the  boldest.  Ruinous 
iines,  cruel  mutilations,  and  life-long  imprisonments,  were 
freely  inflicted.  Thus  the  Star  Chamber  became  under  the 
Tudors  and  still  more  under  the  Stuarts  the  great  engine  of 
despotism.  Its  abolition  was  not  the  least  of  the  many  reforms 
of  the  year  1641. 

The  Courts  whose  history  we  have  been  considering  in- 
volved a  greater  or  less  degree  of  encroachment  upon  the 
jurisdiction  of  the  Common  Law.  Other  derivative  courts 
were  less  open  to  this  objection.  Wherever  the  King's 
authority  extended,  there  he  possessed  jurisdiction.  It  was 
his  special  function  to  do  right  to  all  his  subjects  at  all 
times  and  in  every  place.  Where  the  Common  Law  failed  to 
reach  or  where  it  had  made  no  provision,  the  King  and  his 
Council  took  care  that  right  should  be  done.  But  the 
Common  Law  never  noticed  any  controversies  that  arose 
outside  the  realm.  Such  matters  fell  according  to  their 
nature  under  the  cognizance  of  different  courts.  Matters 
that  happened  on  the  sea  were  under  the  jurisdiction  of  the 
Admiral.  Matters  connected  with  military  proceedings  and 
that  arose  out  of  the  realm  were  within  the  cognizance  of 
the  Constable  and  the  Marshal.  A  considerable  amount  of 
ecclesiastical  business  too  in  which  the  King  was  concerned 
seems  to  have  been  properly  transacted  by  the  Council. | 
These  Courts  proceeded  principally  according  to  the  Civil 
Law.  Both  the  Admiral  and  the  Constable  had  a  civil  and  a 
criminal  jurisdiction.  Their  authority  is  of  uncertain  date, 
but  it  was  undoubtedly  of  great  antiquity.     They   were 


•  Hudson,  169.  t  lb.  200. 

\  Palgrave,  On  the  Council,  130. 
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recognized  and  their  proper  limits  were  defined  by  Parlia- 
ment in  the  reign  of  Richard  II.  A  statute*  of  that  reign, 
after  reciting  various  accroachments  of  the  Admiral's  Court 
to  the  prejudice  of  the  Common  Law,  provided  that 
Admirals  and  their  deputies  shall  not  meddle  from  thence- 
forth "  of  anything  done  within  the  realm,  but  only  of  a 
thing  done  upon  the  sea,  as  it  hath  been  used  in  the  time  of 
the  noble  Prince,  King  Edward  grandfather  of  our  Lord  the 
King  that  now  is,"  A  similar  Acti*  respecting  the  civil 
jurisdiction  of  the  Constable  and  Marshal  was  passed  in  the 
same  year  ;  and  another  respecting  the  criminal  jurisdiction  of 
these  officers  at  the  beginning  of  the  next  reign.|  The  office 
of  Constable  has  been  extinct  since  the  time  of  Henry  VIII.  ; 
and  his  Court  has  long  been  obsolete.  The  criminal  juris- 
diction of  the  Admiral  has  been  transferred  by  Parliament 
to  the  ordinary  criminal  courts ;  but  his  civil  juris- 
diction, regulated  and  extended  by  modern  legislation,  still 
remains. 

/ 
^ ,  §  7.  Thejurisdiction  of  ultimate  appeal  is  administerec^ 

^  /  in  England  by  two  distinct  bodies.  Appeals  from  all  tha 
Courts  of  Law  and  Equity  in  the  United  Kingdom  are  de- 
termined by  the  House  of  Lords.  Appeals  from  the 
Ecclesiastical  Courts,  from  the  Courts  of  Admiralty,  and 
from  the  Courts  of  the  Colonies  or  other  dependencies, 
and  some  other  appeals  of  minor  importance,  are 
determined  by  the  Queen  \]]  r!nn nml  The  origin  of 
this  difference  may  be  inferred  from  what  I  have 
already  stated.  The  former  class  represents  the  Common 
Law  of  England  as  administered  by  the  Magnum  Concilium. 
The  latter  represents  the  Special  Jurisdiction  of  the  Crown 
as   exercised   by   the    Concilium   Ordinanum.      The   one 


•  13  R.  II.  St.  i.  c.  5.  t  13  R-  n.  c.  2.  |  1  H.  IV.  c.  14. 
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system  concerned,  the  freeholders  of  England  ;  proceeded 
upon  their  traditional  laws  and  customs;  and  was  administered 
in  the  Courts  of  which  they  were  members  or  by  judicial 
bodies  organized  with  their  consent.  The  other  system 
dealt  with  cases  with  which  the  Common  Law  had  no  con- 
cern, with  matters  affecting  churchmen,  or  with  matters 
external  to  the  realm  of  England  whether  they  happened  on 
the  seas  or  in  some  foreign  possession  of  the  Crown.  In  all 
such  cases,  whether  out  of  the  reach  of  the  Common  Law  or 
unprovided  for  by  it,  the  King  as  the  fountain  of  justice 
exercised  jurisdiction.  This  prei'ogative,  like  all  other 
prerogatives,  he  exercised  with  tliQ_^sistance  of  his  Council. 
But  where  the  Common  Law  was  silent,  recourse  was  Tiad 
almost  of  necessity  to  the  Roman  Jurisprudence  ;  and  the 
ecclesiastics  upon  whom  in  early  times  the  conduct  of  the 
legal  business  of  the  Council  and  its  derivative  Courts 
devolved  naturally  adopted  the  model  with  which  they  were 
familiar.  Thus  we  may  trace  throughout  our  institutions 
the  two-fold  stream  of  law,  the  one  the  High  Court  of  Par- 
liament and  its  derivative  jurisdictions,  all  following  the 
practice  of  the  Common  Law :  the  other,  the  Ordinary 
Council  and  the  various  tribunals  which  sprang  from  it,  all 
of  whom  recognized  the  authority  of  the  Civil  Law. 

The  appellate  jurisdiction  of  the  House  of  Lords  over  the 
Courts  of  Common  Law  has  never  been  disputed.  It  was, 
as  we  have  seen,  expressly  recognized  in  the  Act  by  which 
the  Bench  was  established,  and  it  has  been  in  fact  uninter- 
ruptedly exercised.  In  its  present  form  however  it  includes 
two  other  subordinate  Courts  whose  dependence  seems  at 
first  to  be  inconsistent  with  the  explanation  that  I  have 
proposed.  Both  the  Court  of  Exchequer  and-the  Court  of 
Chancery  were  derived  from  the  Concilium  Ordi/narium : 
and  yet  from  each  of  these  courts  appeals  lie  not  to  the 
Privy  Council,  but  to  the  House  of  Lords.     This  jurisdiction 
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however  did  not  always  exist.  In  the  Exchequer  I  have 
already  said  that  the  appeals  were  originally  heard  by  delegates 
appointed  by  the  Crown  in  the  same  manner  as  in  ecclesiastical 
or  admiralty  causes.  But  when  the  Court  of  Exchequer  was 
placed  on  the  same  footing  as  the  other  Courts,  when  in  fact 
it  was  absorbed  into  the  Common  Law  system  and  was 
incorporated  with  it,  it  naturally  followed  the  Common  Law 
appellate  jurisdiction.  The  case  of  the  Court  of  Cl^jipery 
was  similar.  In  that  Court  the  regular  mode  of  appeal  was 
by  petition  to  the  King  praying  a  re-hearing  before  him  or 
Commissioners  appointed  by  him.*  The  House  of  Lords 
never  attempted  to  hearj^gjiity  appeals  before  the  accession 
of  James  I. ;  and  indeed  no  precedent  of  any  right  for  such 
interference  is  found  before  the  meeting  of  the  Long  Parlia- 
ment.-f  In  the  following  reign  violent  disputes  respecting  the 
jurisdiction  of  the  House  of  Lords  arose  between  the  two  Houses 
of  Parliament,  The  Hoiji^r  nf  Ti^r^V'  Hnimr  1  ^  "th  nn  original 
jurisdiction,  exclusive  in  th<^  ^t^°Q  '-'^  fiioiv  r^^irr,  »Tr.oTTnl>o|-p  and 
concurrent  with  the  Court  of  Equity  ^^  «1^  nfbpr  pagpsi^  and 
also  an_  appellate  jurisdigtion  over  that  Court.  Both  these 
claims,  the  former  in  the  case  of  ^',jmmp.r  "?r  The,  gn^/  India 
Company,  the  latter  in  the  case  of  Shirley  v.  Fagg,  were 
strenuously  resisted  by  the  Commons.,  The  Commons  at  first 
merely  contested  in  the  latter  case  the  exemption  of  their 
own  members  from  such  suits :  but  as  the  dispute  grew 
warmer,  peremptorily  denied  the  right  of  the  Lords  in  any 
circumstances  to  hear  such  appeals.  These  controversies, 
like  so  many  others  in  our  history,  were  in  effect  tacitly  com- 
promised. The  Loiiis,  after  the  reconciliation  which  the 
T^i^ig  effected  in  Skinner's  case,  never  renewed  their  claim 
to  an  ori^infl],  jurisdiction.  The  Commons  never  again  after 
Shirley's  case  objected  to  the  appellate  jurisdiction  of  the 


•  Sir  M.  Hale's  Jurhd.  of  the  Lords'  House,  186.  t  Ih.  194, 
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Lords  in  Equity.  They  seem  indeed  to  have  considered  that 
theCourt-ofOianceryhad  become  one  of  the  established  Courts 
for  the  administration  of  justice  between  Englishmen  in 
English  controversies  ;  and  that  it  was  more  consistent  with 
analogy  and  more  safe  that  this  jurisdiction  should  be  con- 
trolled by  an  independent  assembly  like  the  Lords  than  by 
Commissioners  appointed  by  the  Crown.* 

The  same  disposition  which  led  the  Ordinary  Council  to 
extend  its  original  jurisdiction  at  the  expense  of  the  Courts 
of  Common  Law  induced  it  to  attempt  a  still  bolder  innova- 
tion. It  claimed  the  power  of  reviewing  the  decisions  of 
either  Bench.  But  this  assumption  was  too  glaring,  and  was 
quickly  repressed.  There  is  in  the  Year  Book  f  of  Edward 
III.  "  a  motable  case,"  in  which  the  Chancellor  before  the 
Council  reversed  a  judgment  of  a  court  of  law.  But  the  ' 
justices,  says  the  Year  Book,  paid  no  regard  to  the  reversal 
before  the  Council  for  that  it  was  not  the  place  where 
judgment  could  be  reversed.  In  accordance  with  this  case, 
Sir  Matthew  Hale;}:  tells  us  that  "it  was  the  constant 
opinion  and  practice  to  disallow  any  reversals  of  judgment 
by  the  Council."  But  over  these  courts  which  derived  their 
orio-in  from  the  Council  its  power  of  review  did  not  admit  of 
dispute.  It  exercised  this  power,  as  I  have  said,  over  the 
Courts  of  Exchequer  and  of  Chancery  as  long  as  these  courts 
continued  outside  the  domain  of  the  Common  Law.  Even 
at  the  present  day,  the  Council  determines  appeals  from  the 
Chancellor  in  matters  relating  to  lunatics  and  idiots,  whose 
care  belongs  in  a  special  manner  to  the  Parens  Patrice  and 
does  not  come  within  the  jurisdiction  of  the  Courts  of 
Common  Law.  The  oldest  form  however  of  the  Council's 
appellate  jurisdiction  was  probably  in  the  case  of  the  Ad- 


*  Jurisd.  of  Lords'  House,  Mr.  Hargrave's  Preface,  clxv. 
t  Y.  B.  39  Ed.  III.  14.        J  Jurisd.  of  Lords'  House,  41. 
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miralty.  In  the  reign  of  Henry  VIII.  the  operation  of  the 
judicial  machinery  of  the  Council  was  extended  "to  ecclesias- 
tical causes.  Its  authority  over  the  administration  of  justice 
in  the  foreign  possessions  of  the  Crown  is  of  earlier  date.  The 
Channel  Islands  seem  at  all  times  to  have  addressed  their 
petitions  to  the  King  and  his  Council.  Calais  came  under 
the  same  class.  When  the  colonies  were  founded,  their 
appeals  were  heard  in  the  same  manner ;  and  subsequently 
British  India  was  brought  within  the  jurisdiction.  This 
jurisdiction  appears  to  have  been  questioned  in  the  time  of 
Elizabeth,  but  to  have  been  then  formally  confii-med.  An 
Order  in  Council  in  1565,*  referring  apparently  to  the 
practice  of  appeals  from  the  Channel  Islands  at  a  period 
long  antecedent,  directs  that  "  no  appeals  should  be  made 
for  any  sentence  or  judgment  given  in  the  same  isles  hither, 
but  only  according  to  the  words  of  their  charter  Au  Roy  et 
a  son  conseil,  which  agreeth,  as  Sir  Hugh  Paulet  allegeth, 
with  such  order  and  form  as  hath  heretofore  been  accus- 
tomed." 

The  judicial  machinery  of  these  bodies  requires  some 
notice.  In  the  House  of  Lords  it  is  now  understood  that  I 
no  lord  who  is  not  by  profession  a  lawyer  votes  upon  the 
hearing  of  any  appeal.  The  steps  by  which  this  result  has 
been  attained  may  easily  be  traced.  At  first  the  Lords  voted 
indiscriminately  on  judicial  questions,  as  upon  any  other 
question.  Then  it  became  customary  on  such  questions  to 
require  the  advice  of  the  Judges.  If  the  Judges  were  unani- 
mous, the  Lords  usually  followed  that  opinion.-f-  If  the  judges 
or  the  law  lords  differed,  the  other  lords  voted  in  accordance 
with  the  opinion  of  the  adviser  in  whom  they  severally 
felt  the  most  confidence.     At  length  in  Mr.  O'Connell's  case 


•  See  Cox's  Eng.  Gov.  487. 
t  Sir  M.  Hale'fl  Jnritd.  of  the  Lords'  House,  159. 
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in  1844,  the  lay  lords,  although  much  inclined  to  take  part  in 
the  proceedings,  abstained  from  voting.  The  occasion  was 
such  as  to  render  this  forbearance  very  remarkable.  It  was 
a  conviction  for  a  political  offence.  Political  feelings  were 
at  that  time  strong,  and  the  conservative  lords  had  the 
majority.  The  merits  of  the  conviction  were  generally  ad- ' 
mitted  :  and  its  reversal  turned  upon  a  mere  technicality. 
On  this  point  a  large  majority  of  the  Judges  advised  that 
the  conviction  ought  to  be  maintained.  The  law  lords 
divided  three  to  two  in  favour  of  the  reversal.  There  was 
therefore  ample  excuse  for  the  interference  of  other  lords  in 
support  of  that  view  to  which  the  weight  of  judicial  opinions 
inclined  and  which  they  believed  to  be  on  political  grounds 
highly  e:^edient.  Since  that  time  the  piinciple  that  this 
jurisdiction  ought  to  be  exercised  only  by  the  professional 
members  of  the  House  has  been  regarded  as  fully  estab- 
lished.* But  this  is  merely  a  matter  of  custom  and  the 
youngest  and  most  inexpert  peer  has  still  the  same  legal 
power  of  decision  on  every  appeal  as  the  most  experienced 
law  lord. 

The  jurisdiction  of 'the  Privy  Council  was  fonnerly  ex- 
ercised by  Commissioners  appointed  for  each  case  under  the 
Great  Seal  by  the  King.  From  this  practice  there  was 
formed,  under  the  Acts  of  Henry  VIII.  and  Elizabeth  re- 
lating to  ecclesiastical  appeals,  the  High  Court  of  Delegates 
which  was  long  the  organ  of  the  Privy  Council  in  judicial 
matters.  This  court  was  in  1834  abolished  by  Act  of  Par- 
liament,-f-  and  its  functions  were  transferred  to  the  Judicial 
Committee  of  the  Privy  Council.  The  Judicial  Committee, 
which  has  been  regulated  by  various  Acts|  of  the  present 

*  Sugden's  Law  of  Property  as  Administered  by  the  House  of  Lords,  28. 
t  3  and  4  Wm.  IV.  c.  41. 

{  6  and  7  Vict.  c.  38;  7  and  8  Vict.  c.  69  ;  14  and  15  Vict.  c.  83,  8.  15  ; 
20  and  21  Vict.  c.  77,  s.  115. 
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reign,  consists  of  members  of  the  Council  who  either  hold 
or  have  held  high  judicial  positions,  and  reports  upon  each 
case  after  due  judicial  investigation  to  Her  Majesty  in 
Council.  The  report  so  made  is  read  at  the  next  meeting  of 
Council  and  judgment  is  pronounced  accordingly. 

8  8.  There  still  remains  for  our  consideration  one  of  the  ^ 
recognized  Councils  of  the  Crown,  the  Council  Learned  in  thft 
Law.  Lord  Coke  expressly  mentions  this  Council,  and 
declares  that  it  consists  of  the  Judges.  This  statement  must 
not  be  confined  to  the  strictly  judicial  duties  of  the  Bench. 
I  do  not  think  that  at  any  time  the  justices  of  the  two 
Benches  or  of  either  of  them  were  described  as  the  Council 
of  the  King.  But  these  officers  had  other  duties.  We  have 
seen  that  Edward  the  First  specially  required*  the  attend- 
ance upon  his  person  of  the  Chancellor  and  the  justices  of 
his  Bench.  By  their  oath  of  office  as  prescribed  by  statute 
the  Judges  are  bound  to  counsel  the  King  in  all  his  lawful 
business.  They  have  accordingly  been  accustomed,  although 
the  practice  has  for  some  time  fallen  into  disuse,  to  advise 
the  Crown  when  so  required.  They  still  advise  the  House 
of  Lords,  a  practice  which  seems  to  be  a  relic  of  the  time 
when  the  Judges  and  the  other  members  of  the  Ordinary 
Council  were  included  in,  or  at  least  were  attendant  on,  the 
Great  Council.  We  have  already  seen  that  the  Judges 
were  not  the  only  legal  members  of  the  Ordinary  Council. 
The  Chancellor  the  King's  Sergeant  and  his  Attorney,  some- 
times the  Chief  Baron  and  perhaps  the  Masters  in  Chancery, 
were  members  of  that  body.  A  meeting  of  these  function- 
aries for  the  consideration  of  legal  business  was  a  meeting  of 
the  Council ;  but  in  distinction  from  other  meetings  for  different 
purposes  was  styled  a  meeting  of  the  Learned  Council     So 

*  28  Ed.  I.  St.  3,  c.  5. 
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Lord  Coke*  tells  us  that  the  Exchequer  Chamber  was  some- 
times called  the  Council  Chamber,  because  it  was  the  place  in 
which  the  Learned  Council  used  to  sit. 

The  Learned  Council  was  thus  one  form  of  the  develo])- 
ments  of  the  Ordinary  Council.  The  same  specializing  power 
however  which  called  it  into  existence  ultimately  led  to  its 
practical  extinction.  In  or  before  the  time  of  Lord  Coke  a 
change  in  its  constitution  seems  to  have  been  accomplished. 
rrhe  Judges  appear  to  have  regarded  themselves  as  the  sole 
/members  of  the  Learned  Council,  and  to  have  treated  the 
■inferior  law  officers  as  their  attendants.  Such  at  least  seems 
to  be  the  explanation  of  Lord  Coke's  limitation  of  the 
Learned  Council  to  the  Judges.  His  language  is  still  more 
explicit  on  -  another  occasion  when  he  asserts  -f  that  "  the 
ancient  use  that  hath  hitherto  been  to  our  predecessors  "  was 
that  the  Justices  being  assembled  application  should  be 
made  to  them  for  their  opinion  by  the  Attorney  or  Solicitor 
General.  In  the  reign  of  Elizabeth  a  further  innovation  was 
made.  Francis  Bacon,J  as  a  sort  of  compensation  for  his 
frequent  disappointments  in  his  application  for  office,  was 
appointed,  although  he  held  at  the  time  no  other  office,  one 
of  Her  Majesty's  Council  Learned  in  the  Law.  Subseijuently 
his  patent  was  renewed,  although  in  very  guarded  terms,  by 
James.§  This  precedent  has  since  that  time  been  con- 
stantly followed.  But  the  specialization  of  functions  has 
continued  to  operate.  The  Judges  were  gradually  left  to 
the  performance  of  their  judicial  duties.  Twice  in  the  reign 
of  George  III.,  once  in  1760  on  a  point  connected  with  the 

*  4  Inst.  106,  +  12  lieports,  131. 

J  In  the  dedication  to  his  An/uments  {Works,  vii.  5'di)  Bacon  speaks  of 
himself  as  appointed  "  by  His  Majesty's  rare  if  not  singular  grace  to  be  of 
both  his  Counsels  : "  that  is  au  it  appears  from  the  beginning  of  the 
Amevdment  of  the  Laics,  he  was  made  Privy  Councillor  while  he  remained 
Attorney-General  or  a  leading  member  of  the  Learned  Council. 

§  See  Foss'  Judges,  v.  419. 
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proposed  Court  Martial  on  Lord  George  Sackville  for 
cowardice  at  Minden,*  and  again  in  1772  on  the  subject  of 
the  Royal  Marriage  Act.^f"  but  never  since  that  time,  their 
assistance  was  required.  The  professional  assistance  which 
the  Executive  needs  is  now  rendered  by  its  law  officers,  the 
Attorney  and  the  Solicitor  Geneial  and  the  counsel  attached 
to  the  various  departments.  The  distinction  of  a  member  of 
the  Council  Learned  in  the  Law,  or  as  it  is  now  usually  termed 
of  Quran's  Counsel,^has  become,  like  that  of  a  member  of  tha 
\j  Privy  Council,  merely  titular.  It  involves  indeed  some  pro^  JL/- 
^  fessiorial  privileges  and  disabilities,  but  it  brings  with  it  no  ^ 
active  duties  on  behalf  of  the  Crown  and  no  emolument. 

Severe  comments  have  frequently  been  made  both  upon 
the  Judges  of  former  times  for  the  practice  of  giving  extra- 
judicial opinions  and  upon  the  Ministers  who  in  requiring 
such  opinions  are  supposed  to  have  tampered  with  the 
purity  of  the  Bench.  Yet  this  practice  was  in  perfect 
accordance  both  with  the  law  and  the  custom  of  the  time. 
The  words  of  the  Judges'  oath  are  as  we  have  seen  distinct ; 
and  these  words  were  interpreted  by  the  usage  of  centuries. 
There  seems  to  be  no  instance  on  record  :|:  in  which  the 
Judges,  although  they  have  often  declined  to  advise  the 
House  of  Lords,  have  withheld  their  assistance  from  the 
Crown.  The  supposed  refusal  of  Lord  Coke  to  give  an  extra- 
judicial opinion  in  Peacham's  case  is  one  of  those  popular 
errors  which,  when  they  fall  in  with  popular  prejudice,  are  so 
difficult  to  eradicate.  The  error  too  has  become  firmly 
established  from  the  unfortunate  sanction  of  Lord  Macaulay,§ 
and,  what  is  still  more  strange,  of  Mr.  Hallam.||  But  Lord  Coke 
never  refused  either  in  Peacham'scase  or  on  any  other  occasion 
to  advise  the  Crown.     On  the  contrary  his  reports  contain 

*  Broom,  Constit.  Law,  151.  t  May,  Const.  Hist.  i.  223. 

J  6  Law  Magazine  and  Review,  43.      2  Estays,  ii.  332. 
II  Const.  Hist.  i.  343. 
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accounts  of  numerous  conferences  in  which  he  took  part. 
His  objection  to  the  particular  or  auricular  taking  of  opinions, 
as  he  called  it,  was  something  very  different  from  that  which 
is  usually  attributed  to  him.  He  did  not  choose  that  each  of 
the  Judges  should  be  asked  for  an  opinion  separately,  and  so, 
without  consultation  and  possibly  on  misrepresentation  as  to 
the  views  of  his  colleagues,  be  entrapped  into  some  improvi- 
dent expression.  He  insisted  that  the  Judges  should 
according  to  their  custom  meet  together  for  the  purposes  of 
debate,  and  after  proper  consultation  should  deliver  their 
joint  opinion.  The  innovation  therefore  of  which  Coke 
complained  was  not  the  request  for  the  Judges'  opinion,  but 
the  mode  in  which  that  opinion  was  sought.  So  far  from 
the  consultation  of  the  Judges  in  the  usual  manner  being 
thought  improper,  it  was  by  this  method  that  many  points 
of  great  importance  were  decided.  Such  was  that  "  grave  and 
safe  opinion  and  advice  mixed  with  law  and  convenience  "  * 
which  the  Judges  gave,  on  his  accession,  to  HejmT;  VII.  that 
the  devolution  of  the  Crown  on  an  attainted  person  purges 
all  the  consequences  of  the  attainder.  Such  was  the  denial 
of  the  Legislative  force  of  Royal  proclamations.  Such  too  wjis 
the  denial  of  the  power  to  take  evidence  by  torture.  It  is  true 
that  in  the  present  high  development  of  our  institutions  the 
Judges  have  practically  been  relieved  of  this  duty,  and  that 
this  complete  separation  of  functions  is  in  itself  a  mark  of 
an  advanced  political  system.  But  we  ought  not  to  denounce 
as  vicious  that  which  was  merely  imperfectly  developed,  or 
to  attribute  baseness  and  corruption  to  the  Judges  and  the 
Statesmen  who  lived  under  a  system  less  perfect  than  ou 
own,  and  who  fairly  administered  that  system  as  it  then 
existed. 

*  Bacon,  Works,  vi.  37. 
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CHAPTER   XII. 


THE    LANDS    OF    THE   CROWN   AND    THEIR    TENURES. 

§  1.  Our  early  history  notices  several  classes  of  landed 
property  which  need  to  be  carefully  distinguished.*  The 
iirst  is  the  land  which  belonged  to  the  Crown  and  was  in  its 
direct  occupation.  The  second  is  the  land  which  was  the 
private  inheritance  of  the  King  and  which  did  not  merge  in 
his  crown.  The  third  is  the  land  which  was  the  inheritance 
of  other  persons  whether  corporate  or  individual.  The  fourth 
is  the  land  which  belonged  to  the  community  at  large,  not 
yet  reduced  into  private  property  and  available  only  for 
commonage  or  at  most  for  a  temporary  occupation.  Over 
the  lands  which  belonged  to  his  kingdom,  the  King  seems 
in  early  times  to  have  exercised  the  same  powers  as  a  Bishop 
or  other  corporate  person  could  exercise  over  the  lands  of  his 
See.  He  might  use  them  as  he  pleased  during  his  life,  but 
he  was  bound  to  transmit  them  undiminished  to  his  suc- 
cessor. Over  his  private  lands  the  King  exercised  the  same 
powers  as  those  of  any  subject  over  his  inheritance.-f-  The 
King's  private  estate  passed  to  his  heir  and  not  to  his  suc- 
cessor, and  might  be  transmitted  at  his  pleasure  by  his  will. 


*  Kemble's  Saxons  in  England,  ii.  30;  Allen,  On  the  Prerogative,  135,  161. 
t  Allen,  143. 
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Of  the  land  granted  in  private  property  or  Bocland  I  shall 
presently  treat.  The  Folcland  or  land  of  the  people  could 
only  be  dealt  with  or  alienated  with  the  consent  of  the 
Witan.  These  distinctions  however  were  gradually  con- 
fused.* It  is  difficult  to  separate  in  our  early  history  the 
acts  of  the  King  as  a  private  owner  from  his  acts  done  in 
virtue  of  his  Royalty.  There  was  a  consta,nt  and  natural 
tendency  to  confound,  as  the  power  of  the  Crown  increased, 
the  patrimony  of  the  individual  who  then  wore  the  Crown, 
the  property  annexed  to  the  Crown  itself,  and  the  public 
lands  of  which  the  King  was  the  chief  guardian  and 
trustee.  After  the  Conquest  this  tendency  was  greatly  in- 
creased. It  was  the  policy  of  the  Conqueror  that  every  acre 
in  the  kingdom  should  owe  some  duty  to  the  Crown.  The 
duty  of  the  Bocland  was  represented  by  the  services  of  men 
at  arms.  The  Folcland  became  Crown  land.  All  the  land  in 
the  country  indeed  might  be  included  within  the  latter  de- 
scription. It  was  held  either  of  the  King  or  by  the  King. 
It  either  was  in  the  hands  of  proprietors  who  were  bound 
by  their  tenure  to  render  certain  services  to  the  Crown,  or 
was  held  in  the  direct  possession  of  the  King  himself  and  for 
his  support.  Thus  the  Conqueror  retained  in  his  own  hands 
1,422  manors  in  different  parts  of  the  countiy,  besides 
his  lands  in  those  counties  which  are  not  recorded  in 
Domesday  Book.  The  classes  therefore  of  land  which  I  have 
above  enumerated  were  thus  reduced  to  two.  One  was  the 
lands  held  by  various  tenures  and  owing  to  the  King  as  Lord 
Paramount  various  duties  or  services.  The  other  was  the 
lands  which,  by  whatever  title,  the  Crown  had  acquii-ed,  and 
of  which  for  its  own  support  and  advantage  it  retained  the 
j)ossession.  Of  each  of  these  classes  I  propose  in  the  present 
chapter  to  treat. 

•  Kemble,  i.  80. 
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§  2.  It  was  at  one  period  customary  to  describe  Feu- 
dalism as  a  source  of  unmixed  evil,  and  its  introduction  into 
England  as  one  of  the  worst  consequences  of  the  detestable 
tyranny  of  the  Normans.  Later  writers  regard  this  system 
not  as  the  cause  of  its  contemporary  troubles  but  as  an 
attempt  to  remedy  them,  incomplete  indeed  and  bringing 
with  it  many  inconveniences  and  dangers  of  its  own,  but 
nevertheless  not  unsuccessful.  To  the  men  who  lived  under 
its  operation  Feudalism  seemed  the  very  vital  principle  of 
society.  By  it  and  by  it  alone,  so  far  as  their  experience 
extended,  could  order  be  maintained  and  property  secured. 
Feudal  principles  penetrated  deeply  into  every  form  of 
thought  and  of  speech  and  of  action.*  Upon  them  were 
modelled  the  ceremonies  of  the  knightly  degree  and  of  the 
marriage  rite.  Upon  them  was  founded  the  ideal  of  a  future 
world  :  upon  them  the  Church  rested  in  part  her  claim  to 
general  jurisdiction.  On  their  basis  men  constructed  their 
political  theories  or  framed  the  actual  government  of  their 
new  possessions.  The  same  motives  which  induced  the  sons 
of  the  victors  of  Hastings  to  introduce  FeudaHsm  in  its  ut- 
most  rigour  into  their  new  kingdom  of  Jerusalem-f  had  -  "^  . 
induced  their  fathers  to  adopt  these  principles  in  England. 
The  Norman  Knights  who  followed  Godfrey  of  Bouillon 
were  not  less  free  born  or  less  bold  than  those  who  followed 
Duke  William.  Yet  they  too  were  content  to  accept  in 
Palestine,  as  their  fathers  had  been  content  to  accept  in 
England,  their  portion  of  the  conquered  land  as  fiefs  from 
their  leader  and  subject  to  the  whole  long  list  of  feudal 
burthens.  It  is  indeed  probable  that  the  military  services 
which  William  imposed  were  not  materially  different  from 
those  which  every  Norman  vassal  was  accustomed  to  render  ; 
and  differed  only  in  their  greater  precision  from  the  obhga- 

*  Pearson's  Early  Hist,  of  Eng.  429.  t  1  Spence's  Eq.  Jur.  91. 
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tions  incident  to  English  alodial  lands.  Whatever  the  changes 
may  have  been,  they  were  certainly  made  not  of  William's 
own  mere  motion*  but  with  the  advice  and  consent  of  the 
Legislature  of  the  kingdom.  About  twenty  years  after  the 
battle  of  Hastings,  under  the  apprehension  of  frequently 
threatened  invasion  by  the  pirates  of  the  north,  and  with 
domestic  tranquillity  far  from  assured,  the  Conqueror  effected 
a  complete  military  and  financial  organization  of  his  realm. 
He  instituted  that  great  survey,  the  record  of  which  still 
remains  as  the  most  precious  memorial  of  our  early  history. 
This  famous  book  long  served  as  the  muster  roll  of  the 
nation.  It  was  the  muniment  of  title  to  the  hereditary 
revenue  of  the  Crown.  It  was  the  authority  by  which  all  dis- 
putes relating  to  land  between  subject  and  subject  were  decided. 
This  survey  was  ordered  by  the  Kingin  his  Court  at  Gloucester 
on  Christmas  1085  after  grave  deliberation  with  his  Great 
Council  of  Proceres :  the  recorded  results  were  brought  to 
him  at  Winchester  at  the  following  Easter.  On  the  first  of 
the  following  August  the  King  held  his  Court  at  Salisbury. 
"  And  there  there  came  before  him  his  Barons  and  all  land- 
holders who  were  of  any  account,  of  whatsoever  fief  they 
were  ;  and  they  all  were  made  his  men,  and  swore  to  him 
fidelity  against  all  men."-|'  This  event  may  be  taken  as 
marking  the  commencement  of  English  feudalism  ;  and  I 
now  proceed  to  describe  briefly  and  so  far  as  my  present 
purpose  requires  the  tenures  which  were  thus  recognised. 

"  Tenures,"  Lord  Bacon  J  observes,  "are  of  two  natures, 
the  one  containing  matter  of  protection,  the  other  matter  of 
profit.  That  of  protection  is  likewise  double,  divine  protec- 
tion and  military.  The  divine  protection  is  chiefly  procured 
by  the  prayers  of  holy  and  devout  men.     This  begat  the 

*  Kd.  Rev.  xxvi.  353. 

t  Annals  of  Waverley,  cited  in  1  Lorda^  Report,  34. 

J   Worh$,  vii.  547. 
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tenure  in  frankalmoigne  which,  though  in  burthen  it  is  less 
than  socage,  yet  in  virtue  it  is  more  than  a  knight's  service. 
For  we  read  liow,  during  the  while  Moses  in  the  Mount  held 
up  his  hands,  the  Hebrews  prevailed  in  battle  :  as  well  as 
that  when  Elias  prayed  rain  came  after  drought,  which  made 
the  plough  go  :  so  that  I  hold  the  tenure  in  frankalmoigne  in 
the  first  institution  indifferent  to  knight-service  and  socage." 
It  seems  indeed  scarcely  accurate  to  describe  frankalmoigne 
as  a  tenure.  It  was  rather  a  continuance  of  the  old  alodial 
property  kept  alive  for  the  purposes  of  the  Church,  and 
limited  to  ecclesiastical  property  alone.  So  far  as  it  is  a 
tenure,  frankalmoigne  is  not  feudal  but  spiritual.  Its  ser- 
vices were  indefinite  and  of  a  religious  nature,  consisting, 
until  the  duty  was  altered  by  Act  of  Parliament  at  the  Re- 
formation, in  tlie  obligation  to  pray  for  the  souls  of  the  donor 
and  his  heirs,  dead  or  alive.  It  required  no  fealty,  and  im- 
plied no  burthensome  incidents  of  aid  or  of  scutage.  For  a 
breach  of  its  obligations  no  other  remedy*  was  provided 
than  the  interference  of  the  Bishop.  By  the  statute  of  Quia 
Em2)tores  no  subject  may  gi-ant  lands  in  perpetuity  to  hold 
of  himself.  But  tenure  in  frankalmoigne  is  necessarily  of  the 
grantor  and  his  heirs  and  is  in  perpetuity.  It  follows  there- 
fore that  since  the  18th  of  Edward  I.  the  Crown  alone  can 
grant  lands  by  this  tenure.  The  tenure  is  expressly  pre- 
served in  the  Act  of  Charles  II.  for  the  abolition  of  the 
military  tenures,  and  it  subsists  in  many  instances  at  this 
day.f 

The  military  tenures  were  of  two  kinds.  Grand  Serjeanty 
and  Knight-service.  The  former  is  of  little  historical  im- 
portance. Its  obligation  was  the  rendering  of  some  specified 
service  of  an  honorary  nature  and  connected  with  the  royal 
person.     To  carry  the  King's  banner  or  his  lance,  or  to  lead 

*  1  Steph.  Coin.  214.  t  lb.  215. 
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his  army,  or  to  carry  his  sword  before  him  at  his  coronation, 
are  some  of  the  examples  which  Littleton  gives  of  this 
tenure.  It  was  excepted  from  the  operation  of  the  Act  of 
Charles  II.,  and  is  still  used  in  such  cases  as  the  grants  of 
Blenheim  or  of  Strathfieldsaye.  But  the  great  military 
tenure  of  the  kingdom  was  Knight-service.  The  kingdom 
was  divided  into  portions  held  of  the  Crown  and  hereditary. 
Each  such  portion  was  termed  a  Knight's  Fee  ;  and  was  re- 
quired to  supply  on  the  summons  of  the  King  a  mounted 
and  armed  warrior,  to  attend  at  his  own  cost  during  forty 
days  in  each  year  the  King  upon  his  military  expeditions, 
wherever  he  went.  The  total  number  of  such  fees  was 
about  60,000  ;  and  thus  the  King  could  rely  on  the  services 
of  a  fully  equipped  army  of  60,000  knights.  We  are  not 
however  to  understand  that  60,000  soldiere  were  either  at 
the  Conquest  or  afterwards,  actually  quartered  throughout 
the  country.  The  Knight's  Fee  was  not  meant  to  express 
either  any  mode  of  territorial  settlement  or  any  definite 
amount  of  property.  It  merely  denoted  tJie  unit  of  tax- 
ation. Any  person  might  hold  any  number  of  Knight's 
Fees  provided  he  discharged  the  full  obligation  of  his  tenure ; 
and  each  fee  might  be  divided  into  any  number  of  parts, 
each  of  which  was  charged  with  its  proper  proportion  of 
the  entire  burthen.  The  tenants  in  chief  were,  as  a  body, 
responsible  for  the  service  of  60,000  knights.  Whether  each 
tenant  in  chief  kept  on  his  estate  the  stipulated  number  or 
any  other  number,  was  a  matter  for  his  own  consideration. 
He  might  underlet  his  lands  to  a  greater  number  of  knights 
than  he  was  bound  to  produce.  He  might,  if  he  thought 
fit,  retain  all  or  most  of  his  land  in  his  own  hands,  and  make 
up  the  number  of  his  knights  as  best  he  could  when  the 
summons  came.  All  that  the  Crown  required  was  the  ser- 
vices of  the  proper  contingent.  The  mode  of  providing  that 
contingent  rested  with  the  feudatories  themselves.     Their 
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general  treatment  of  their  lands  was  similar  to  the  mode  in 
which  the  King  treated  his  lands.  Each  tenant  in  chief  re- 
tained as  much  land  as  he  could  conveniently  occupy,  and 
granted  the  remainder  by  some  form  of  free  tenure.  His 
demesne  lands  were  cultivated  by  his  villeins,  some  of  whom 
ultimately  became  copyholders.  His  free  tenants  stood  in 
the  same  relation  and  were  bound  by  similar  obligations  to 
him  as  he  to  the  King.  Each  of  these  tenants  might 
repeat  this  process,  and  establish  similar  relations  between 
himself  and  those  who  held  of  him.  This  practice  continued 
until  the  18th  of  Edward  I.,  when  it  was  provided  that  all 
future  grants  should  be  held  not  of  the  grantor  but  of  the 
original  lord. 

The  third  species  of  tenure  with  which  we  are 
now  concerned  is  Socage.  The  characteristic  of  this 
tenure  was  that  its  services  were  definite  and  that 
they  were  free.  In  the  former  respect  it  differed  from 
Knight-service  :  in  the  latter  from  Villenage.  The  nature 
of  the  services  varied  in  each  case.  To  pay  a  fixed  yearly 
sum,  or  to  plough  for  three  days  the  lord's  lands,  are 
examples  of  their  obligations.  When  the  land  was  held  of 
the  King  and  the  service  was  the  annual  render  of  a  bow  a 
lance  a  pair  of  mail  gloves  or  some  similar  instrument  of 
war,  this  form  of  Socage  was  called  petit  Serjeanty.  As  com- 
pared with  the  tenure  of  Knight-service,  the  principal  ad- 
vantacre  of  Socage  seems  to  have  been  its  freedom  from 
Escuage  and  from  Wardship  and  Marriage. 

When  lands  of  whatever  tenure  were  held  of  any  Lord 
immediately  and  without  any  intervening  tenancy,  they 
were  said  to  be  held  in  Capite.  This  expression,  although  it 
was  applicable  to  any  Lord,  was  most  frequently  used  in 
reference  to  the  tenants  of  the  Crown.  With  them  as  with 
all  others  it  denoted  the  proximity  of  the  tenure,  and  not 
the  character  of  the  service.     By  degrees  its  original  mean- 
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ing  became  obscured  ;  and  it  was  used  to  denote  a  special 
form    of    tenure.      Thus   Queen    Elizabeth    in    the    42nd 

,  year  of  her  reign*  granted  to  certain  persons  lands  in 
Wiltshire  "  to  hold  of  us  our  heirs  and  successors  as  of  our 
Manour  of  East  Greenwich  in  the  County  of  Kent  by  fealty 
only  in  free  and  Common  Socage,  and  not  in  Capite  or  by 
Military  Service."  The  same  form  occurs  in  several  other 
Patents  of  that  reign.  In  the  Act  for  the  abolition  of 
Military  Tenures  -f-  tenure  in  Capite  is  expressly  abolished. 

^This  singular  enactment  has  not  been  very  strictly  construed, 
and  most  of  the  land  in  the  kingdom  is  now  in  fact  held  in 
Capite.  But  the  prohibition  of  the  Act  still  remains,  an 
example  of  t^ie  incredible  carelessness  with  which  legislation 
on  matters  affecting  the  whole  property  of  the  country  has 
sometimes  been  conducted,  and  a  warning  against  accepting 
the  records  of  a  later  age  as  conclusive  evidence  of  the  acts  or 
the  customs  of  antiquity. 

§  3.  The  tenants  in  chief  of  the  Crown  had  besides  their 
stipulated  services  other  obligations.  They  were  the  King's 
men,  his  Barons  as  they  were  emphatically  called.  They 
had  done  him  homage  and  sworn  to  him  fealty.  Between 
him  and  them  there  subsisted  a  very  peculiar  relation.  It 
had  all  the  personal  intimacy  of  the  relation  between  the 
patron  and  the  client.  It  had  some  of  the  hard  dry  self- 
regarding  character  which  marks  the  modern  connexion  of 
the  landlord  and  the  tenant.  It  differed  from  the  former, 
because  it  implied  a  bargjiin  in  relation  to  land.  It  differed 
from  the  latter,  because  it  mingled  with  such  a  bargain  the 
'warm  feelings  and  glowing  sympathies  of  the  soldier  to  his 
chief.  It  differed  also  in  another  respect  from  a  modern 
tenancy,  for  the  payment  was  made  not  in  money  but  in  the 

•  Madox,  Hist.  Exch.  i.  821.  f  12  Car.  U.  c.  24. 
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specific  render  of  military  services.  From  these  considera- 
tions, from  the  peculiar  character  of  the  original  feudal  tie, 
a  personal  relation  but  based  upon  the  tenure  of  land, 
an  exchanofe  where  interest  and  sentiment  were  blended, 
several  consequences  of  great  importance  followed. 

Since  the  feudal  relation  was  a  contract  of  mutual  fidelity 
and  support  between  the  ownerof  certain  land  and  its  occupier, 
the  personal  character  of  the  parties  formed  a  material 
element  in  the  transaction.  The  vassal  did  not  swear  fealty 
to  his  Lord  because  the  Lord  was  the  owner  of  the  soil,  bu^ 
rather  plighted  his  faith  to  the  owner  of  the  soil  because  he 
was  his  Lord.  He  might  well  be  content  to  hold  his  lands 
under  the  protection  of  an  honourable  and  powerful  chief ; 
and  yet  refuse  to  transfer  his  fealty  to  a  feeble  or  spiritless 
craven.  The  Lord  in  his  turn  had  to  consider  the  services 
which  he  was  to  receive  for  his  land  and  his  protection. 
There  might  be  a  wide  difference  to  him  in  the  services  of 
the  valiant  soldier  whom  he  originally  enfeoffed,  and  those 
of  that  soldier's  representative  or  assignee.  He  might  have 
for  his  tenant  the  halt  or  the  blind,  a  woman  or  a  child,  an 
enemy  or  at  least  one  who  sympathized  with  his  enemies. 
It  was  therefore  reasonable  that  every  change  which  was 
made  in  the  parties  to  the  contract  should  have  the  con- 
currence of  all  those  who  were  interested  in  the  transaction. 
But  in  tui'bulent  times  reason  generally  confines  her  teach- 
ings to  the  stronger  side.  The  Lords  were  able  to  enforce  all 
these  principles  against  their  tenants  ;  but  the  consent  of 
the  tenant  to  any  change  of  his  Lord  seems  to  have  been 
restricted  to  the  single  case  of  voluntary  alienation.  In  this 
case  the  attornment  of  the  tenant  was  always  required ; 
and  the  ceremony,  long  after  the  military  tenures  had  been 
extinct,  still  continued  to  vex  conveyancers.  The  consent  of 
the  Lord  was  soon  regarded  as  a  mere  matter  of  purchase :  and 
thus   the    various  transfers  and   devolutions  of  the  estates 

X  2 
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were  the  occasion  for  certain  additional  payments  to  the 
Lord.  As  each  mesne  Lord  enforced  those  rights  against  his 
immediate  vassals,  so  he  was  himself  the  prey  of  the  Lord 
next  above  him  in  the  feudal  scale.  Thus  in  England,  of 
which  alone  I  now  speak,  the  various  lucrative  incidents  of 
tenure  formed  no  inconsiderable  item  in  the  Royal  revenue. 
I  am  now  concerned  with  the  rights  of  the  Crown  only, 
and  not  with  those  of  any  mesne  Lords.  It  is  therefore 
unnecessary  to  discuss  the  history,  interesting  though  it  be, 
of  the  alienation  of  land.  It  is  enough  that  no  tenant  of  the 
Crown  could  alienate  even  a  part  of  his  land  without  the 
Royal  licence.  Magna  Gliarta  however  authorized  alienation, 
if  a  sufficient  margin  were  left  for  securing  to  the  Lord  his 
services,  that  is,  as  it  was  construed,  to  the  extent  of  one  half 
of  the  fee.  Ultimately  it  was  settled  that  an  alienation 
without  licence  to  any  greater  extent  should  not  cause  a 
forfeiture,  but  that  a  reasonable  price  should  be  paid  to  the 
King.  This  fine  was  fixed  at  one  year's  value  of  the  land  ;  * 
but  it  was  understood  that  a  licence  to  aliene  might  be 
obtained  on  payment  of  only  one-third  of  that  amount. 

In  early  times  the  question  of  fines  upon  alienation  was 
far  inferior  in  practical  importance  to  the  question  of  reliefs. 
There  was  then  little  opportunity  for  buying  or  selling  land. 
Those  who  had  land  seldom  thought  of  parting  with  it ; 
those  who  had  it  not  had  seldom  any  means  of  buying  it. 
But  since  military  tenants  must  die,  the  question  arose  by 
whom  and  on  what  terras  was  the  vacant  fief  to  be  filled. 
For  a  long  time  there  was  a  contest  between  the  natural 
tendency  to  render  property  hereditary  and  the  interest  of 
the  Lord  based  upon  the  theoretical  principles  of  the  original 
military  organisation.  On  the  death  of  the  vassal  the  Lord 
was  entitled  immediately  to  take  possession  of  the  land  ; 

*  2  Imt.  67. 


•    AND   THEIR  TENURES.  309 

and  he  was  then  at  liberty  to  select  at  his  pleasure  a  new 
tenant.  Custom  however  soon  established  that  the  new 
tenant  should  be  the  heir  of  the  deceased.  It  was  admitted 
that  the  Lord  should,  by  way  of  precaution  against  intruders 
and  to  secure  his  due  services,  take  immediate  possession  of 
the  vacant  fief,  and  apply  its  profits  to  his  own  use  ;  but  that 
the  heir  might  at  any  time  within  a  year  and  a  day  assert 
his  claim.  The  difficulty  was  as  to  the  terms  upon  which 
that  claim  should  be  admitted.  The  Conqueror,  following  the 
analogy  of  heriots,  fixed  a  scale  of  reliefs  according  to  the 
rank  of  the  claimants,  and  required  them  to  be  paid  in  arms 
or  other  munitions  of  war.  William  Rufus  insisted  upon 
arbitrary  reliefs  ;  and  thus  in  effect  compelled  every  heir  to 
re-purchase  or,  as  it  was  then  called,  redeem  his  property. 
Notwithstanding  certain  amending  provisions  in  the  Charter 
of  Henry  the  First,  the  dispute  continued  with  more  or  less 
bitterness  during  several  reigns.  At  length  when  these 
feudal  exactions  had  become  intolerable  under  the  vexatious 
tyranny  of  John,  the  settlement  of  the  question  of  reliefs 
appears  in  the  very  front  of  Magna  Charta.  The  amount  of 
relief  was  ascertained,  and  was  fixed  in  effect  at  a  sum  equal 
to  twenty-five  per  cent,  of  one  year's  income  upon  the  then 
annual  value  of  the  inheritance,  according  to  the  rough 
computation  which  assigned  equal  values  to  all  Earldoms, 
Baronies,  and  Knights'  Fees  respectively.  But  in  addition 
to  this  relief  the  King  had  the  peculiar  privilege  of  Pnmer 
Seisin  or  of  one  whple  year's  profits  of  the  lands,  if  the  heir 
were  of  full  age  and  the  lands  were  in  immediate  possession, 
and  of  half  a  year's  profit  if  the  lands  were  in  reversion, 
expectant  on  an  estate  for  life.  The  heir,  as  we  have 
seen,  was  allowed  a  year  and  a  day  to  sue  his  livery,  until 
which  time  the  profits  belonged  to  the  Lord.  It  was  settled 
therefore  in  favour  of  the  King  (for  Primer  Seisin  did  not 
belong  to  any  inferior  Lord)  that  this  suit   should  on  an 
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average  be  taken  as  complete  at  the  expiration  of  the  year 
allowed  but  not  sooner.* 

If  on  the  death  of  the  vassal  the  heir  were  under  age, 
the  doctrines  of  relief  did  not  apply.  An  helpless  child 
could  not  perform  the  duties  of  a  military  tenant ;  and  yet 
the  Lord  ought  not  to  allow  the  child  of  his  tnisty  servant 
to  be  wronged.  The  infant  heir  thus  became  the  ward  of 
the  Lord  or,  as  in  his  new  relation  he-  was  styled,  the 
guardian  in  chivalry.  This  wardship  consisted  in  the 
custody  of  the  person  and  the  lands  of  the  ward  until  the 
ward  had  attained  the  age  if  a  male  of  twenty-one  or  if  a 
female  of  fourteen  years.  In  the  latter  case  the  Lord  might 
retain  the  lands  of  an  unmarried  ward  for  two  years  longer. 
The  guardian  was  supposed  to  provide  for  the  maintenance 
and  education  of  his  ward,  but  was  not  subject  to  any 
account  of  the  profits.  When  the  period  of  wardship  ex- 
pired, the  ward  might  sue  out  his  livery  or  ousterlemain,  that 
is  the  delivery  of  his  lands  out  of  the  hands  of  his  guardian. 
For  this  proceeding  a  fine  amounting  to  half  a  yeai-'s  profits 
was  usually,  although  it  seems  illegally,  charged  :  and  the 
ward  on  thus  arriving  at  man's  estate  was  also  required  to 
take  out  his  Knighthood  or  to  pay  the  inevitable  fine  for  his 
neglect. 

These  provisions  as  to  wardship,  although  in  their 
original  construction  and  apart  from  their  subsequent  abuse 
sufiiciently  complete  for  the  case  of  male  heirs,  did  not  fuUy 
meet  the  case  of  females.  A  woman  could  not  herself  per- 
form military  services  ;  and  in  her  choice  of  a  husband  she 
might  not  always  be  sufficiently  patriotic.  It  was  reasonable 
then  that  the  Bang  should  claim  at  least  a  negative  voice  in 
the  marriage  of  his  female  tenants.  For  the  same  reasons 
on  which  he  might  insist  that  his  licence  should  be  obtained 


*  1  Stephen,  Comm.  182. 
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for  alienation,  he  might  also  insist  that  his  license  should  be 
obtained  for  marriage.  In  either  case  a  stranger  would  be 
introduced  upon  his  lands  ;  and  his  consent  to  such  an 
admission  was  indispensable.  But  in  this  case,  even  still 
more  than  in  the  case  of  the  other  feudal  incidents,  the 
abuse  soon  became  predominant.  Advantage  was  taken  of 
the  use  of  the  general  term  *'  heirs "  in  Magjia  Charta  to 
extend  by  a  forced  construction  the  incident  of  marriage 
to  male  as  well  as  female  heirs  :  and  at  length  every  ward 
was  obliged  either  to  accept  the  proposed  alliance  if  it 
were  with  a  person  of  equal  rank,  or  to  pay  the  full  amount 
which  the  Lord  might  have  obtained  for  such  a  marriage.* 

If  the  tenant  died  without  heirs,  it  was  obvious  that  the 
land  must  have  reverted  to  the  Lord.  In  such  circum- 
stances the  fief  was  said  to  escheat,  or  faU  in,  to  the 
Suzerain  ;  and  the  officers  by  whom  inquiries  relative  to  the 
heirship  of  the  tenants  of  the  Crown  were  made  were  called 
Escheators.  Hence  we  derive  one  of  our  most  familiar 
names  for  open  dishonesty ;  and  the  silent  evidence  of 
language  affords  conclusive  proof  of  the  character  of  these 
inquisitions  and  the  spirit  in  which  they  were  pursued. 
It  is  almost  superfluous  to  observe  that  on  a  breach  of  any 
of  the  conditions  of  this  tenure  a  forfeiture  of  the  land 
accrued,  and  was  generally  enforced  with  rigour. 

Such  were  the  incidents  that  naturally  flowed  from  the 
military  tenure,  so  far  as  they  related  to  any  change  of 
tenancy.  But  there  was  another  incident  which  is  to  us  of 
permanent  interest.  It  was  the  duty  of  the  tenant  to  assist 
bis  Lord  ;  in  the  field,  at  the  peril  of  his  own  life  :  in  peace, 
with  his  sympathy  his  advice  and  his  purse.  These  obliga- 
tions had  at  first  perhaps  no  legal  existence.  They 
belonged   to  the  field   rather  of  moral  sentiments  than  of 

•  1  Stephen,  Comtn.  185. 
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coercive  law.  But  the  warm  sympathy  between  personal 
friends  under  which  such  duties  seemed  merely  things  of 
course  could  last  no  longer  than  the  friendship.  The  Lords 
became  more  exigent  in  their  demands  :  the  tenants  grew 
less  willing  to  meet  them.  At  length  a  compromise  was 
effected.  It  was  agreed  that  in  three  cases  and  in  none 
other  aids  should  be  considered  of  legal  obligation.  The 
tenant  was  bound  by  law  to  pay  an  aid  towards  the 
ransom  of  his  Lord  from  captivity  ;  towards  the  Knight- 
hood of  his  eldest  son  ;  and  towards  the  marriage  of  his  eldest 
daughter.  The  first  of  these  aids  was  onl}'  levied  when  the 
contingency  had  actually  occurred.  Once  only  in  our 
history,  when  Coeur  De  Lion  pined  in  an  Austrian  prison, 
was  this  aid  required  by  the  Crown.  But  the  aid  for  the 
Knighthood  was  paj^able  when  the  young  heir  had  attained 
his  eleventh  year ;  and  it  was  time  to  think  about  the 
trousseau  when  the  fair  daughter  of  the  house  had  completed 
the  mature  age  of  seven.  In  all  these  cases  it  was  strictly 
provided  that  the  aids  should  be  reasonable  ;  and  the  vague- 
ness of  this  term  gradually  disappeared. 

In  addition  to  these  ancient  and  reasonable  aids, 
the  Lord  might  still  ask,  and  the  tenant  might  still 
grant,  further  assistance.  Every  ^such  gi'ant  however 
was  of  pure  free  wiU.  It  was  a  gift,  not  a  duty.  It 
was  therefore  usual  that  such  gifts  should  be  preceded 
by  a  request  and  a  statement  of  the  Lord's  needs.  It  was 
competent  for  the  vassal,  if  he  thought  fit,  to  refuse  such 
request.  It  was  not  competent  for  the  Lord  under  any 
colour  of  right  to  insist  upon  such  aid  ;  or,  whatever  might 
be  the  exigency,  to  take  his  vassal's  property  without  that 
vassal's  consent.  The  granting  therefore  of  aids  was  one 
principal  object  for  which  the  King  summoned  his  tenants. 
Such  aids  were  seldom  granted  except  upon  conditions ;  and 
at  the  same  time  every  attempt  to  obtain  this  pecuniary 
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assistance  by  any  other  means  than  by  grant  and  to  convert 
an  extraordinary  supply  into  an  habitual  impost  was  fiercely 
resented.  Such  then  was  the  origin  of  Parliamentary  taxa- 
tion ;  such  the  beginnings  of  Parliamentary  redress  of 
grievances  ;  and  such  the  circumstances  out  of  which  grew 
the  point  of  honour  in  Anglican  liberty,*  the  right  of  self- 
taxation. 

§  4,  The  military  tenures  and  their  incidents  once  had  a 
healthy  and  vigorous  life.  They  grew  out  of  a  certain  con- 
dition of  society  ;  and  they  were  adapted  to  that  condition, 
and  satisfied  its  requirements.  But  the  more  complete  is 
the  adaptation  of  any  institution  to  one  social  state,  the 
more  marked  is  the  unfitness  of  that  institution  for  a  different 
state.  The  food  and  the  clothing  that  were  suitable  for  the 
child  would  not  recruit  the  strength  or  suit  the  purposes  of 
the  grown  man.  In  the  time  of  Henry  the  Second  the 
practice  had  began  of  commuting  for  money  the  personal 
services  of  the  Knights.  In  the  time  of  Richard  the  Second 
the  old  method  of  recruiting  had  broken  down.  When 
Henry  Tudor  ascended  the  throne,  little  of  Feudalism  was 
left  save  its  burthens.  These  burthens  were  not  likely  to 
be  lessened  by  that  King.  He  found  the  Royal  Revenue  in 
extreme  dilapidation ;  and  both  his  necessities  and  his 
temper  urged  him  to  repair  it.  Advantage  was  accordingly 
taken  of  every  claim  that  the  Crown  could  make  ;  and 
many  claims  are  said-f-  to  have  been  made  without  any 
colour  of  right  to  support  them.  We  have  indeed  but  one 
side  of  the  story  against  Empson  and  Dudley,  and  know  not 
what  defence  these  officers  might  have  set  up.  But  it  is  not 
difficult  to  understand  what  a  host  of  enemies  their  enforce- 
ment of  dormant  claims  must  have  caused  ;  and  without 

*  See  Burke'fl  Work$,  iii.  258.  f  Bacon,  Works,  vi.  218. 
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attributing  to  them  any  scrupulosity,  the  proprietary  rights 
of  the  Crown  were  then  so  perplexing,  and  the  state  of  the 
Crown  property  after  the  various  grants  and  resumptions  of 
the  fifteenth  century  was  so  confused,  that  their  conduct 
may  well  have  been  far  less  indefensible  than  history 
reports.  Under  Henry  the  Eighth,  to  whose  zeal  for  the 
lucrative  fruits  of  his  tenures  we  are  indebted  for  the  Statute 
of  Uses,*  arrangements  were  made  for  the  systematic  enforce- 
ment of  the  Royal  rights  by  the  erection  of  the  Court  of 
Wards  and  Liveries.  Under  the  auspices  of  this  tribunal  the 
oppression  of  the  tenants  of  the  Crown  continued  unabated. 
The  heir  who  during  the  whole  of  his  infancy  was  kept  out 
of  his  inheritance,"!*  and  who  found  his  woods  cut  down,  his 
houses  in  ruin,  his  stock  wasted  and  gone,  his  lands  ex- 
hausted, under  the  parental  care  of  his  Royal  Guardian,  was 
obliged  to  pay  the  profits  of  another  half-year  before  he 
could  be  put  into  possession  of  his  devastated  property.  He 
was  also  obliged  either  to  marry,  while  yet  under  age,  the 
person  to  whom  his  land  was  sold,  or  to  be  the  debtor  of  His 
Majesty  for  the  full  amount  which  he  might  have  brought 
in  the  matrimonial  market.  If  he  wished  to  have  the  pri- 
vilege of  choosing  his  own  wife,  he  must  pay  for  that  luxury ; 
and  the  price  was  fixed  at  twice  *his  matrimonial  value. 
The  untimely  and  expensive  honour  of  Knighthood  served 
to  make  his  poverty  more  completely  splendid  :  and  if  he 
Bouirht  to  extricate  himself  from  these  manifold  embarrass- 
ments  by  the  sale  of  a  portion  of  his  lands,  he  had  to  pur- 
chase this  sorrowful  privilege  by  an  exorbitant  fine  for 
alienation.  Such  was  the  position  of  the  military  tenants 
at  the  accession  of  the  House  of  Stuart.  The  constant  and 
uncontrollable  extravagance  of  James,  his  consequent  em- 
bari'assments,  and  the  diflSculty  he  experienced  in  obtaining 

•  Amos,  Statutei  of  Henry  VIII.  116.  f   1  Steph.  Comm.  190. 
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Parliamentary  supplies,  did  not  lead  to  an  abatement  of  the 
Royal  claims  or  to  an  improved  method  in  their  enforce- 
ment. On  the  contrary  pretensions  which  for  nearly  a 
century  had  been  unknown  were  now  revived.  The  old  aid 
for  making  the  eldest  son  a  Knight  was  paid  for  Prince 
Henry  ;  and  the  corresponding  aid  for  the  marriage  of  the 
eldest  daughter  was  claimed,  if  it  were  not  actually  paid,  for 
the  Queen  of  Bohemia.  No  such  aid  had  been  heard  of 
since  the  knighthood  of  the  eldest  son  of  Henry  the  Seventh, 
or  since  the  marriage  of  Margaret  Tudor  with  the  great 
grandfather  of  James.  So  obsolete  had  these  aids  become, 
for  Henry  the  Seventh  had  compounded  them  for  a  grant  of 
thirty  thousand  pounds,  that  the  Chancellor  was  obliged  to 
hold  many  consultations  on  the  subject  with  the  Judges 
and  the  officers  of  the  Exchequer,*  respecting  the  proper 
mode  of  their  collection.  Commissions  were  at  length 
issued  into  all  the  counties  of  England ;  and  inquiries,  which 
could  not  fail  to  be  irritating,  were  made  under  them  into 
the  tenure  of  all  lands  and  their  ancient  and  present  value. 
James  revived  too  a  practice,  of  which  Elizabeth  had 
on  one  occasion  set  the  example,-f-  of  requiring  all  persons 
who  held  estates  in  Chivalry  to  the  value  of  forty  pounds  to 
take  out  their  Knighthood.  Those  who  considered  this 
honour  too  troublesome  or  expensive  for  their  means  were 
entitled  to  compound  for  their  absence  by  a  line  ;  and  both 
in  this  reign  and  in  that  of  Charles  the  First  considerable 
sums  were  thus  raised.  It  was  natural  therefore  that  some 
attempts  to  remove  this  evil  should  be  made.  Accordingly 
the  first  Parliament  of  King  James  proposed  to  come  to 
terms  with  the  King  for  the  abolition  of  Purveyance  and 
Wardships.  The  proposals  were  not  on  that  occasion  very 
favourably  received,  but  were  in  1610  renewed  with  greater 

*  Lord  Campbell's  Chancellor$,  e.  zlix.        t  Hallam,  Const.  Hi$t.  ii.  9. 
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prospects  of  success.  But  although  at  one  time  a  satis- 
factory result  appeared  probable,  the  negotiation  was 
ultimately  broken  off  in  mutual  displeasure.  In  1645  the 
Lords  and  Commons  passed  an  Ordinance  for  the  abolition 
of  the  Court  of  Wards  and  Liveries.  At  the  treaty  of 
Newport  Charles  the  First  had  consented  to  abandon  this 
portion  of  hereditary  revenue  for  a  fixed  annual  sum  of 
£^  00,000 ;  and  subsequently  Barebones'  Parliament  con- 
firmed the  Ordinance  of  1645.  It  was  indeed  one  oreat 
advantage  which  resulted  fi-om  the  Commonwealth  that  it 
interrupted  bad  habits  of  long  standing,  and  estabhshed  pre- 
cedents of  which  the  utility  was  apparent  even  to  the 
Cavaliers.  After  fifteen  years'  suspension  of  these  oppressive 
prerogatives,  their  re-establishment  was  almost  impossible. 
The  Commonwealth  too  furnished  a  suggestion  by  which  all 
difficulties  as  to  terms  were  removed.  An  excise  duty  upon 
beer  and  other  liquors  had  formed  part  of  the  Republican 
ways  and  means  ;  and  the  Cavaliers  considered  that  the  con- 
tinuance of  this  duty  would  have  the  very  considerable 
merit  of  removing  a  heavy  burthen  from  their  estates  at  the 
expense  of  other  people.  Accordingly  the  whole  system  of 
feudal  tenures  and  their  incidents  was  abolished  ;  *  and  "  in 
full  and  ample  recompense  and  satisfaction "  thereof,  an 
hereditary  excise  duty  with  ample  powers  for  its  collection 
was  granted  to  His  Majesty. 

By  the  same  statute  and  under  the  terms  of  the  same 
agreement  as  that  which  abohshed  the  military  tenures,  there 
fell  one  of  the  oldest  and  most  vexatious  nuisances  that  had 
under  the  name  of  Prerogative  so  long  oppressed  the  people. 
Wardships  and  Marriages  brought  with  them  in  their  fall 
the  not  less  odious  grievances  of  Purveyance  and  Preemp- 
tion.    The  abuses  of  this  privilege  seem  to  be  so  inherent  in 

•  12  Car.  ii.  c.  24. 
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its  nature  that,  although  not  less  than  thirty-six  statutes 
sought  to  control  them  and  although  the  records  of  Parlia- 
ment were  full  of  complaints  and  petitions  and  replies  upon 
the  subject,  they  continued  with  almost  unabated  vigour  to 
the  time  of  the  Commonwealth.  Scarcely  an  act  of  extortion 
was  unpractised  by  these  Purveyors.  They  would  cut 
down  ornamental  timber,  they  would  take  a  favourite  riding 
horse,  they  would  summon  five  or  six  times  as  many  carts 
as  they  required,  and  would  select  tired  horses,  in  the  hope 
of  having  their  claims  bought  off.  They  caused  valuations 
to  be  made  by  their  own  nominees,  and  often  forced  the 
owners  to  accept  a  fraction  of  their  just  demands.  They 
seldom  paid  ready  money  ;  they  committed  to  prison  the 
constables  who  assisted  those  who  opposed  their  illegal  pro- 
ceedings. All  these  abuses  we  read  of  in  the  time  of  James 
the  First.*  In  earlier  times  still  less  ceremony  was  used. 
We  read  of  peasants  deserting  their  villages  and  flying  be- 
fore the  approach  of  the  King  as  if  he  were  an  invading 
enemy,  and  of  men  driven  to  an  insurrection  in  despair  of 
obtaining  from  an  empty  Exchequer  payment  for  the  tallies 
given  them  for  their  goods.  It  surely  was  no  bad  bargain 
for  the  nation  to  purchase,  even  if  it  had  been  at  the  cost  of 
twice  the  excise,  exemption  from  such  a  grievance.  Nor 
must  it  be  forgotten  that  something  more  than  a  mere 
burden  on  land  was  released  by  this  Act  of  Charles  the 
Second;  and  that  although  the  military  tenants  obtained 
without  any  consideration  on  their  part  a  great  benefit,  the 
whole  of  the  price  of  the  surrendered  prerogative  was  not 
due  by  them. 

§  5.  Besides  those  lands  which  were  granted  or  assumed 
to  have  been  granted  to  private  owners  by  the  Crown,  and 

*  See  Barrington,  Ancient  Statutes,  7, 188 ;  Hallam,  Middle  Ages,  iii.  148 ; 
Gardiner,  Hist.  Eng.  i.  190. 
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in  which  the  King  retained  only  the  lordship  and  the  right 
to  the  proper  services  and  other  incidental  advantages, 
there  were,  as  I  have  said,  those  great  possessions  which  had 
not  yet  been  alienated  from  the  Crown  and  which  rendered 
the  King  the  wealthiest  proprietor  in  the  realm.  These 
lands  as  they  were  described  in  Domesday  Book,  including 
more  than  1,400  manors  and  almost  all  the  principal 
towns  in  the  kingdom,  formed  the  Ancient  Demesne  of  the 
Crown.  The  manors,  like  the  lands  of  other  great  pro- 
prietors, were  occupied  by  serfs  annexed  or  appendant  to 
them,  or  by  persons  holding  by  a  servile  tenure.  These 
tenants  did  by  their  tenures,  says  Lord  Coke,*  manure  till  and 
reap  the  corn  upon  the  King's  demesnes,  mowed  his  meadows, 
repaired  his  fences,  and  performed  all  necessary  things  be- 
longing to  husbandry  upon  the  King's  demesnes.  This  prac- 
tice prevailed  both  before  the  Conquest  and  after  the  two 
succeeding  reigns.-f-  The  rents  were  always  paid  in  kind  ; 
and  each  county  sent  up  from  its  demesnes  its  appropriate 
productions,  wheat  or  cattle  or  sheep  or  horses  or  provender. 
In  the  reign  however  of  Henry  I.  a  change  was  made.  The 
tenants  complained  bitterly  of  the  hardships  they  endured 
in  the  conveyance  of  their  goods  from  their  homes  to  the 
Royal  Stores.  The  King  was  engaged  in  continental  dis- 
turbances, and  was  thus  sensible  of  the  greater  convenience 
to  him  of  money  over  bulky  and  perishable  commodities. 
Accordingly  with  the  advice  of  his  great  men  the  King  ap- 
pointed Commissioners  to  examine  the  various  farms,  and  to 
estimate  in  terms  of  money  the  amount  of  their  proper  con- 
tributions. In  accordance  with  this  valuation  the  payments 
in  kind  were  converted  into  tixed  pecuniary  rents  ;  and  these 
sums  the  sheriff  of  each  county  was  required  to  collect.  Tenure 
in  Ancient  Demesne  thus  became  a  superior  kind  of  copy- 

•  2  iTut.  542.  t  Dial,  de  Seae.  lib.  i.  c.  7 ;  Madox,  ii.  381. 
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hold.  It  brought  with  it  certain  privileges  and  immunities 
which  were  in  early  days  regarded  as  of  no  little  conse- 
quence.* The  King's  tenants  had  their  own  Court,  and  their 
own  procedure  ;  although  severally  distrained  for  other 
services,  they  were  permitted  to  join  in  a  common  defence ; 
and  they  were  exempt  from  tolls  at  fairs  and  markets,  and 
from  taxes  imposed  by  Parliament  unless  specially  named  ; 
from  contributions  to  wages  of  Knights  of  the  Shire  and 
from  service  upon  juries.  To  this  tenure,  which  even  still 
survives,  Bracton-|-  gives  the  name  of  Villein  Socage.  It  was 
analogous  to  villeinage  in  the  nature  of  its  services,  and  to 
socage  in  their  certainty.  In  cities  and  towns  which  formed 
part  of  the  ancient  demesne,  and  from  them  apparently  in 
other  towns,  this  tenure  was  known  as  burgage  tenure.| 

The  demesne  men  were  not  subject  to  the  reliefs  aids 
and  other  incidents  of  free  tenure.  But  they  were  liable  to 
a  peculiar  and  still  heavier  burthen.  That  contribution  to 
the  necessities  of  their  Lord,  which  free  tenants  paid  under 
the  name  of  aid,  was  paid  by  the  demesne  men  as  tallage. 
In  the  latter  case  no  less  than  in  the  former  the  payment  was 
nominally  recognized  as  a  gift ;  but  the  various  securities, 
which  custom  and  afterwards  positive  law  had  provided  in 
the  case  of  the  aid,  did  not  extend  to  the  demesne  lands.§ 
As  in  the  case  of  the  aids,  the  tallages  were  fruits  of  tenure  ; 
and  were  accordingly  paid  to  the  tenants'  immediate  Lord 
and  not  to  any  other  person.  The  King  therefore  had  no 
exclusive  privilege  of  tallage,  and  was  not  entitled  to  charge 
any  other  person  except  his  own  men.  Other  men  paid  their 
tallage  to  their  own  lords.  In  many  cases  however  the 
right  of  private  tallage  might  be  directly  traced  to  a  Royal 
Grant.     If  a  grant  of  a  demesne  manor  or  town  were  made 


•  4  Inat.  269.  t  1  Steph.  Com.  210. 

t  Littleton,  lib.  ii.  c.  10,  s.  163.        §  2  Inst.  233  ;  Madox,  i.  745. 
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in  terms  sufficiently  large,  the  original  liability  of  that 
manor  or  town  to  tallage  remained  as  before.  The  grantee 
was  therefore  entitled  to  tallage  his  men,  at  the  same  time 
and  to  the  same  extent  as  the  King  set  tallages  in  his 
demesnes.  It  was  however  the  practice,  when  the  King 
demised  any  part  of  his  demesne  or  granted  a  temporaiy 
estate  in  it,  to  reserve  the  tallages  to  himself  and  his  heirs. 
Under  this  reservation  tallages  were  levied  upon  land  not 
at  the  time  included  in  the  ancient  demesne.  In  other  cases 
inferior  Lords  tallaged  their  demesnes  as  they  thought  fit. 
We  have  of  course  less  information  respecting  these  private 
tallages  than  respecting  those  which  are  entered  in  the 
public  records.  It  would  not  be  unreasonable  to  conjecture 
that  private  lords  would  be  keener  in  the  pursuit  of  their 
interest  and  more  rigorous  in  enforcing  it  than  the  King. 
This  probability  is  confirmed  by  the  evidence  of  many 
extant  records.  From  these  documents*  it  appears  that  men 
over  whom  inferior  lords  claimed  the  right  of  tallage  sought 
to  establish  in  the  King's  Courts  their  exclusive  liability  as 
tenants  of  the  Crown.  As  the  tallage  of  the  King  was 
preferable  to  that  of  a  subject,  so  the  condition  of  the  free 
tenant  who  paid  an  aid  was  better  than  that  of  the  demesne 
man  who  was  liable  to  tallage.  We  find  accordingly  many 
complaints  of  improper  assessment.  The  complainants  insist-f 
that  they  ought  to  pay  with  the  men  of  the  county,  whereas 
the  King's  officers  have  assessed  them  to  pay  with  the  men 
of  the  town.  We  find  also  a  special  provision  in  the  Charter 
of  Edward  III.  to  the  city  of  London  +  that  the  citizens 
shall  be  taxed  and  contribute  with  the  community  of  the 
realm  as  men  of  the  counties  and  not  as  men  of  the  cities 
and  boroughs.  This  privilege  had  previously  been  in  dis- 
pute between  the  city  and  the  King.     In  the  39th  of  Henry 

*  Madox,  i.  756.  t  lb.  723.  J  Lib.  Alb.  746. 
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III.,*  when  the  King  by  the  advice  of  his  Council  at 
Merton  tallaged  his  demesnes,  the  city,  although  willing  to 
give  by  way  of  aid  a  considerable  sum  positively  refused  to 
be  tallaged.  After  much  controversy  with  the  officers,  the 
citizens  came  before  the  King  and  his  Council,  and  then  it 
was  disputed  whether  this  should  be  called  a  tallage  or  an 
aid.  The  King  ordered  search  to  be  made  whether  the  city 
had  formerly  paid  tallages  to  the  King  or  his  ancestors.  The 
precedents  were  found  to  be  unfavourable  to  the  city ;  and 
"  on  the  morrow  the  Mayor  and  citizens  came  and  acknow- 
ledged that  they  were  talliable  and  gave  the  King  three 
thousand  marks  for  tallage."  It  is  remarkable  too  that  as 
long  as  the  different  parts  of  the  House  of  Commons  made 
separate  grants,  the  subsidies  of  the  cities  and  towns  were 
always  greater  than  those  of  the  Lords  or  of  the  Knights. 
The  reason  of  the  separate  grant  seems  to  have  been  that 
each  grant  was  in  lieu  of  a  separate  claim.  And  the  reason 
of  the  difference  in  the  amount  of  the  grant  was  that  the 
burthen  of  tallage  was  heavier  than  the  burthen  of  aids.f 

The  right  of  tallage  extended  not  only  to  demesne  lands 
but  to  all  lands  which  the  King  had  in  his  own  hands.J  In 
certain  circumstances  and  for  certain  purposes  lands  granted 
in  fee  reverted  to  the  King.  Such  a  reversion  took  place 
not  only  in  escheats  and  forfeitures  where  the  estate 
was  extinguished  and  the  land  therefore  returned  to  the 
donor,  but  also  in  wardships.  The  death  of  a  military 
tenant  in  fee  while  his  heir  was  an  infant,  seems  to  have 
operated  as  a  suspension  though  not  as  a  destruction  of  his 
estate.§  During  the  minority  of  the  heir  the  land  was  held 
to  belong  to  the  King,  discharged,  so  far  at  least  as  the 
profits  were  concerned,  of  the  estate.     But  upon  his  coming 


•  Madox,  i.  711.  11  Lords'  Report,  217,  306. 

}  Madox,  i.  700.  §  See  Madox,  i.  299. 
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of  age,  the  estate  was  revived  ;  and  the  heir  was  entitled  to 
obtain  on  payment  of  a  fine  a  reconveyance  of  his  father's 
lands.  The  lands  thus  in  the  hands  of  the  King,  whether 
the  estates  in  them  were  extinguished  or  were  merely  in 
abeyance,  were  regarded  as  parts  of  the  Royal  Demesnes  ;  and 
were  consequently  subject  while  in  this  condition  to  tallage 
and  not  to  aids. 

§  6.  I  have  said  that  in  early  times  a  marked  distinction 
was  taken  between  the  private  lands  of  the  King  and  those 
which  were  provided  to  support  the  dignity  of  the  Crown. 
Although  he  exercised  over  the  former  all  the  rights  of  a 
private  owner,  he  could  not  dispose  of  the  Crown  lands  at 
his  own  uncontrolled  pleasure.  In  various  places  in  Domes- 
day Book  lands  are  described  as  demesne  lands  of  the  King 
belongincj  to  the  kinordom.*  For  the  alienation  of  such  land 
the  consent  of  the  Great  Council  was  probably,  at  least  at 
first,  required.  Whether  with  or  without  this  consent,  the 
Conqueror  seems  to  have  exercised  the  right  of  granting 
away  land  that  belonged  to  the  kingdom.  But  certainly  at 
at  a  later  period  the  distinction  between  the  lands  of  the 
Crown  and  the  lands  of  the  kingdom  was  completely  efiaced. 
It  became  a  maxim  of  English  law  that  all  lands  and  tene- 
ments in  the  King's  possession,  even  though  he  held  them 
before  his  accession  and  had  acquired  them  from  ancestors 
who  were  not  royal,  belonged  to  him  in  right  of  his  Crown, 
and  descended  with  it  to  his  successor.  From  this  mixture  of 
capacities  two  curiously  opposite  consequences  followed. 
Since  these  lands  belonged  to  and  followed  the  Crown,  the 
King  could  not  devise  them.  But  since  they  were  private 
property,  the  King,  without  any  advice  from  his  Council  or 
other  interference,  except  the  assistance  of  the  officers  by 

*  Allen,  153. 


AND   THEIR  TENURES.  323 

whom  the  grants  were  prepared,  might  during  his  Jife 
dispose  of  these  lands  in  any  way  he  thought  fit.  This 
power  our  Kings  were  not  slow  to  exercise.  Sad  havoc  was 
made  under  the  Plantagenets»of  those  vast  estates  which 
the  Conqueror  had  held.  Not  unfrequently  indeed  the 
lavish  grants  of  one  reign  were  forcibly  resumed  in  the 
next.  Of  those  Acts  of  resumption,  of  which  not  less  than 
thirty  were  enacted,  the  last,  so  far  at  least  as  grants  in 
England  were  concerned,  was  that  which  in  the  year  1 485 
immediately  after  the  battle  of  Bosworth*  annulled  the 
donations  of  the  Kings  of  the  House  of  York.  Henry  Tudor 
indeed  earnestly  sought  to  repair  the  wasted  resources  of  the 
Crown  :  but  all  his  savings  and  all  his  acquisitions  and  the 
greater  part  of  the  vast  plunder  of  the  monasteries,  amount- 
ing (it  is  said)  to  thirty  millions  worth  of  land,  were 
lavished  by  his  magnificent  son.  During  the  short  reign  of 
Edward  VI.  estates  to  the  value  of  not  less  than  five  millions 
of  our  present  money  and  probably  of  a  still  greater 
amount  were  absorbed  by  the  Lords  of  the  Council  and  their 
friends.f  In  the  reign  of  James  the  First  the  Crown  lands 
yielded  a  revenue  of  less  than  £67,000  a  year ;  and  James 
continued  to  waste  them  with  even  greater  prodigality 
than  his  predecessors.  The  pecuniary  difficulties  to  which 
James'  extravagance  reduced  him  led  to  the  sale  of  large 
portions  of  the  Crown  lands.  During  his  reign  about  three 
quarters  of  a  million  sterling  seems  to  have  been  paid  at 
these  sales.  But  if  James  reduced  the  porperty  of  the 
Crown  he  established  a  precedent  for  the  correction  of  the 
evil.  He  attempted  to  guard  himself  against  his  own 
weakness    by  putting  the  Crown  lands  into   entail.  J     He 


•  Macaulay,  Hist,  of  Eng.  v.  33. 
t  Froude's  Hist,  of  Eng.  v.  467. 
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engaged  not  to  part  with  any  lands  without  the  consent  of 
a  certain  number  of  his  Privy  Council.  This  precaution 
seems  to  have  checked  the  practice  of  lavish  donations  of 
land,  although  it  did  not  check  the  grants  of  money  for 
which  lands  were  sold.  But  it  was  not  until  the  reign 
of  Anne,  after  almost  all  the  Crown  lands  had  been  granted 
away,  that  a  check  was  placed  upon  the  unlimited  control 
of  the  Sovereign  for  the  time  being  over  the  property  of  the 
Crown.  The  prodigality  with  which  William  III.  had  re- 
warded his  Dutch  followers  had  excited  all  the  jealousy  of 
Englishmen.  On  more  than  one  occasion  Bills  of  Resump- 
tion were  spoken  of,  and  even  introduced  ;  and  would  pro- 
bably have  been  passed,  were  it  not  that  the  not  less  lavish 
grants  since  the  Restoration  could  hardly  in  such  a  measure 
be  overlooked.  But  in  the  first  year  of  the  new  reign*  the 
power  of  the  Crown  over  its  lands  was  reduced  to  the  grant 
of  a  lease,  except  for  building  purposes,  for  thirty-one  years 
or  three  lives  and  with  a  reservation  of  a  reasonable  rent. 
The  remnant  of  the  Royal  estates  was  thus  secured,  if  noi 
from  mismanagement,  at  least  from  improvident  alienation. 
The  same  century  witnessed,  by  a  singular  revolution  in 
policy,  a  recurrence  f  to  the  ancient  practice  of  the  Anglo- 
Saxons  respecting  the  property  of  the  King.  The  Crown 
lands  were  virtually  restored  to  the  public  ;  and  the  King 
obtained]:  the  right  of  acquiring  landed  property  by  purchase, 
and  of  devising  it  like  a  private  person. 

*  1  Ann.  St.  i.  c.  7.  +  Allen,  155. 
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THE  REVENUES  OF  THE  CROWN. 

§  1.  In  the  earlier  periods  of  our  history  the  difference 
between  the  King  and  any  of  his  subjects  seems  to  have 
been  one  of  degree  rather  than  of  kind.*  The  King's  were- 
gild,  or  the  price  of  his  life,  was  about  six  dozen  times  that 
of  an  ordinary  free  man.  His  allotment  of  land  was  pro- 
portionately greater  than  that  of  other  men.  His  peace,  or 
guarantee  of  protection,  was  more  important  than  the  peace 
of  any  other  lord  ;  and  its  violation  brought  with  it  heavier 
penalties.  Even  when  with  the  gi"adual  growth  of  Royalty 
the  Chief  Lord  of  the  Angles  became  the  King  of  England, 
when  his  peace  was  coextensive  with  the  realm,  when  he 
no  longer  "  sounded  in  damages "  but  was  surrounded  by 
the  terrible  sanctions  of  treason,  the  means  by  which  the 
Royal  state  and  dignity  were  supported  remained  unchanged. 
The  King  was  the  first  landowner  in  the  kingdom.  He  held 
in  right  of  his  Crown  great  estates  which  descended  indeed 
with  the  Crown,  but  of  which  during  his  life  he  was  the 
absolute  proprietor.  These  lands  were  the  main  source  of 
his  personal  revenue.  His  expenses  were  much  more  limited 
than  in  the  course  of  national  development  they  became. 

*  See  Kemble's  Saxons  in  Eng.  i.  153  ;  ii.  33. 
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His  Courts  of  Justice  were  self-supporting  or  were  per- 
haps a  source  of  revenue.  The  labour  of  the  countr}^  people 
for  three  days  before  harvest,  and  for  three  days  after  it,  was 
sufficient  for  the  construction  and  maintenance  of  public 
works.  For  military  purposes,  as  we  shall  see,  other  means 
were  provided.  There  only  remained  then  the  maintenance 
of  the  Royal  family  and  household.  The  officers  of  the 
household  were  at  that  time  the  great  officers  of  State.  The 
Loi-d  Treasurer  received  the  rents  of  the  Royal  estates.  The 
Lord  Steward  and  the  Lord  Chamberlain  presided  over  the 
Royal  household.  The  stables  were  under  the  charge  of  the 
Lord  Constable  and  the  Lord  Marshal.  The  country  houses 
of  the  King  were  castellated  ;  and  their  keepers  were  in 
some  sense  military  commanders.  In  these  circumstances, 
as  Adam  Smith*  observes,  the  rent  of  a  great  landed  estate 
might  upon  ordinary  occasions  very  well  defray  all  the 
necessary  expenses  of  Government. 

There  was  another  prerogative  which  must  be  taken  to 
belong  to  the  personal  and  not  to  the  political  revenue  of  the 
Crown,  and  which,  although  it  brought  little  profit  to  the 
King,  bears  from  its  abuses  a  conspicuous  place  in  our  his- 
tory. This  was  the  Prerogative  of  Purveyance.  In  early 
times  the  wants  of  the  Royal  household  were  supplied  from 
the  produce  of  the  Royal  demesnes.  The  King  moved  from 
one  manor  to  another,  partly  for  the  better  performance  of 
his  Royal  duties,  and  partly  from  humbler  considerations  of 
economy.-f-  Each  estate  had  its  own  storehouses,  and  it  was 
more  convenient  to  bring  the  Court  to  the  supplies  than  the 
supplies  to  the  Court.  After  the  conversion  of  these  sup- 
plies into  money  payments,  a  continual  market  was  held  at 
the  King's  Gate ;   and  an  officer,;}:  whose  title  Clerk  of  the 


*  Wealth  of  Nations,  B.  v.  c.  2.  t  Kemble's  Saxom,  ii.  59. 
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Market  of  the  King's  House  long  survived  his  active  duties, 
was  appointed  to  superintend  it.     This  system  however  was 
beset  by  various  practical  inconveniences,  and  soon  gave  way 
to  a  more  summary  method  of  supply.     When  the  means 
of  communication  between  different  parts  of  the  country 
had  practically  no   existence,    each  district  raised  its  own 
food  and  had  little  or  no  connection  with  any  other  district. 
In  such  circumstances  the  unexpected  presence  of  the  Court 
with  its  host  of  retainers  must  have  been  to  the  district  thus 
honoured  a  cause  of  serious  embarrassment.     Even  if  pay- 
ment were  made  for  all  the  provisions  that  the  visitors  re- 
quired, the  district  would  probably  experience  considerable 
inconvenience  from  such  an  abstraction  from  its  ordinary 
consumption.     The  immediate  effect  of  so  great  an  addition 
to  the  local  demand  would  of  course  be  a  rise^  in  prices.     The 
difficulty  of  obtaining  the  requisite  supplies  on  any  terms, 
and  the  necessity  of  paying  for  them  exorbitant  prices,  must 
have   been  both   inconvenient  and  vexatious.     The   King 
therefore  claimed  the  right  of  the  preferential  and  compul- 
sory purchase  of  provisions  and   other  needments  for  the 
use   of  his   household,  and  of  the   impressment  of  horses 
and  carriages  to  do  his  business  on  the  public  roads  in  the 
conveyance  of  timber,  baggage,  and   other  supplies.     The 
amount   of  compensation    was   determined   by  the  Royal 
officers.    A  distinct  provision  was  thus  made  for  the  personal 
and  domestic  expenditure  of  the  King.     The  King,  like  his 
nobles,  had  great  landed  estates.     From  the  profit  of  these 
estates,  he  like  any  other  great  lord  supported   his  rank. 
In  consideration  of  his  kingly  state  he  possessed  the  peculiar 
privilege  of  purchasing  commodities  on  his  own  terms,  and 
of  using  in  his  Royal  progress  the  services  and  the  property 
of  his   subjects.     These  were  the  obvious  resources   of  an 
undeveloped  society  ;  but,  as  we  shall  see,  their  influence 
was  largely  felt  when  the  social  development  became  distinct. 
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The  profits  of  the  Royal  manors  and  lands  could  not 
sufiice  for,  and  were  not  intended  to  supply,  the  means 
for  public  defence.  For  the  safety  and  protection  of  the 
nation  against  enemies  the  Law  and  Constitution  of  England 
made  special  provision.*  When  the  Conqueror  under  the 
peril  of  a  Danish  invasion  organized  on  feudal  principles  his 
kingdom,  he  formed  a  territorial  register  of  which  the  unit 
was  a  knight's  fee.  Each  of  these  portions  of  land  was, 
as  we  have  seen,  charged  with  the  duty  of  providing  on 
demand  a  mailed  and  mounted  warrior  with  his  proper 
retinue  to  attend  during  forty  days  in  each  year  at  his  own 
cost  upon  the  King  in  his  wars.  By  these  means  the  great 
feudatories  of  the  Crown  were  responsible  at  the  peril  of 
their  estates  for  the  presence  and  the  support  in  the  field  of 
an  army  of  sixty  thousand  men.  The  Cinque  Ports  and 
some  other  towns  held  their  lands  by  an  analogous  tenure  ; 
and  were  bound  to  furnish,  as  the  condition  of  their  posses- 
sions and  privileges,  a  prescribed  number  of  ships  or  of  men. 
Next  to  these  specific  services  the  King  possessed  the  lucra- 
tive fruits  of  tenure  and  the  profits  of  his  various  minor 
prerogatives.  In  addition  to  these  resources  and  with  more 
special  reference  to  maritime  purposes,  he  enjoyed,  apart 
fi-om  any  customs  granted  by  Parliament,  the  ancient 
customs  on  importations  of  merchandize,  the  Grand  Customs 
of  the  Mark  and  the  Demi-Mark  upon  wool  woolfeUs  and 
leather,  and  the  prisage  or  one  tun  of  wine  before  the  mast 
and  one  tun  abaft  the  mast  of  every  ship.  AU  moneys  de- 
rived from  these  sources  or  coming  to  the  Crown  by  virtue 
of  any  prerogative  were  applicable  so  far  as  they  could  be 
extended  to  the  public  use. 

§  2.  Such  were  the  ordinary  revenues  which  the  law 
placed  at  the  disposal  of  the  Crown,  both  for  the  support  of 

*  See  1  State  Trials,  500. 
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its  dignity  and  the  discharge  of  its  public  trusts.  If  on  any 
occasion  these  revenues  should  be  deficient,  a  special  method 
was  provided  for  obtaining  an  extraordinary  supply.  The 
King  might  appeal  to  the  loyalty  of  the  various  classes  of 
his  subjects.  He  might  ask  his  free  tenants  for  an  aid.  He 
might  invite  the  contributions  of  the  clergy.  He  might 
tallage  his  tenants,  whether  townsmen  or  otherwise,  in  his 
ancient  demesne.  But  the  assistance  thus  rendered  was 
always  described  as  a  gift.  Even  the  tallages,  which  cer- 
tainly became  compulsory,  are  included  under  the  name  of 
Donum*  But  a  gift  implies  at  least  the  consent,  if  not  the 
spontaneous  action,  of  the  giver.  The  King,  if  he  desired 
these  aids,  was  bound  to  ask  for  them.  He  could  obtain 
them  not  by  compulsion  of  law,  as  he  might  collect  the  fruits 
of  his  tenures,  but  only  by  persuasion.  When  therefore  he 
needed  such  assistance,  he  was  bound  both  to  obtain  the  con- 
currence of  those  upon  whom  the  burthen  was  to  fall  and 
to  provide  means  for  ascertaining  and  proving  that  concur- 
rence. What  these  means  were,  I  shall  subsequently  con- 
sider. For  the  present  they  may  be  described  as  the  consent 
of  Parliament.  According  to  the  exigency  of  the  case  and 
its  sense  of  the  importance  of  the  public  service  for  which 
further  means  were  required,  Parliament  voted  supplies  and 
levied  them  by  taxes.  To  this  source  of  supply  the  law 
enabled  the  King  at  all  times  to  have  recourse,  for  it 
placed  in  his  hands  the  power  to  summon  a  Parlia-ment 
where  and  as  often  as  he  pleases. 

It  needs  scarcely  be  repeated  that  the  body  which 
was  thus  asked  to  grant  additional  supplies  to  a  King 
for  whose  ordinary  wants  the  law  had  already  made  ample 
provision  was  placed,  if  it  desired  to  extend  its  authority, 
in  very  favourable  circumstances.      The  burthen  of  proof 

•  Madox,  JIUt.  of  the  Exch.  i.  694. 
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rested  with  the  Crown.  Parliament  might  reasonably  ask 
for  explanations  both  as  to  the  nature  of  the  circum- 
stances which  led  to  this  demand,  and  as  to  the  cause 
which  rendered  the  Royal  revenues  unequal  to  meet  or 
at  least  partially  to  meet  these  circumstances.  It  might 
criticize  the  financial  arrangements  of  the  Crown  ;  and 
partly  from  its  inherent  power  to  advise,  and  partly  in 
reply  to  the  application  made  to  it  for  funds,  might  both  in- 
sist upon  the  merits  of  economy  and  indicate  its  direction. 
Further  when  a  favour  was  thus  asked  of  it,  it  might  take 
the  opportunity  to  become  in  its  turn  a  petitioner.  Before 
proceeding  with  the  question  of  supply  it  might  lay  its  own 
grievances  at  the  foot  of  the  Throne.  Nor  in  the  earlier 
times  of  our  Parliamentary  history  did  our  Kings  show  any 
reluctance  in  coming  to  a  very  explicit  understanding  with 
their  Parliaments.  Many  of  our  best  laws,  as  Mr.  Hallam* 
observes,  even  Magna  Gharta  itself  in  the  form  in  which  as 
confirmed  by  Henry  the  Third  it  now  stands  in  the  front 
of  our  Statute  Book,  were  "  in  the  most  literal  sense  ob- 
tained by  a  pecuniary  bargain  with  the  Crown.  In  many 
parliaments  of  Edward  the  Third  and  of  Richard  the  Second 
this  sale  of  redress  is  chaffered  for  as  distinctly  and  with 
as  little  apparent  sense  of  disgrace  as  the  most  legitimate 
business  between  two  merchants  would  be  transacted." 
Thus  it  was  literally  at  the  price  of  their  grants  that  the 
Commons  obtained  their  present  power  of  the  fuUest  control 
over  every  department  of  the  Executive  Government.  But 
under  our  earlier  system  the  revenue,  from  whatever  source 
it  was  derived,  was  still,  actually  and  not  in  trust  only,  the 
King's  revenue.  It  was  paid  into  his  Treasury.  It  was  ex- 
pended under  his  directions.  It  was  applied  to  such  pur- 
poses at  such  times  and  in  such  manner  as  he  thought  fit. 

•  Middle  Ages,  iii.  161. 
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There  was  no  appropriation,  and  there  was  no  account.  The 
distinction  between  the  profits  of  the  Crown  lands  and  the 
other  hereditary  sources  of  revenue  could  only  have  been  of 
practical  importance  in  determining  the  propriety  or  the 
amount  of  a  parliamentary  grant.  When  that  grant  was 
made,  its  proceeds  were  treated  in  the  same  manner  as  if  they 
had  been  ordinary  revenue.  The  amount  was  collected  by 
the  King's  officers,  was  kept  by  the  King's  officers,  and  was 
expended  by  the  King's  officers.  With  none  of  these  matters 
had  Parliament  any  concern.  Its  duty  was  to  find  the  money 
required  for  the  King's  service.  The  particular  services  to 
which  the  money  so  found  should  be  applied,  and  all  other 
questions  connected  with  its  expenditure,  rested  with  the 
Crown. 

§  J2.  Several  circumstances  tended  in  the  thirteenth  cen- 
tury to  depress  the  importance  of  the  hereditary  revenue, 
and  to  increase  the  Royal  disposition  to  have  recourse  to  par- 
liamentary grants.  On  the  one  side  the  amount  of  the  here- 
ditary income  rapidly  diminished  :  on  the  other  side  the 
expenses  of  the  Crown  largely  increased.  Henry  II.  had 
indeed  regained  most  of  the  manors  which  the  Conqueror 
had  won  and  which  had  been  dissipated  by  his  successors  ; 
and  had  even  increased  by  his  great  Continental  possessions 
the  wealth  and  the  splendour  of  the  English  Crown.  But 
this  prosperity  was  of  brief  duration.  The  troubles  of  the 
latter  part  of  Henry's  reign,  the  extravagance  of  his  sons, 
the  exigencies  of  Richard's  crusade  and  of  John's  profligacy, 
the  long  imbecility  of  Henry  III,  all  these  causes  left  to 
Edward  I.  a  much  diminished  income.  The  great  pos- 
sessions of  the  Plantagenets  in  France  led  to  frequent  colli- 
sions between  the  King  of  France  and  his  Royal  vassal. 
After  the  loss  of  Normandy,  Acquitaine  and  Gascony  were 
sources  of  expense  rather  than  of  revenue.   Most  of  Edward's 


332  THE  REVENUES  OF  THE  CROWN. 

reign  was  passed  in  a  double  series  of  wars,  the  one  for  the 
consolidation  of  his  own  kingdom  within  the  limits  of  the 
island,  the  other  for  the  prevention  of  a  corresponding  at- 
tempt by  Philip  in  France.  For  such  wars  the  feudal  militia, 
which  was  designed  for  defence  rather  than  aggression,  was 
ill  adapted.  During  a  great  part  of  his  reign  the  resources 
of  his  foreign  possessions  were  in  the  hands  of  the  King  of 
France  ;  and  the  war  which  he  waged  for  their  restoration 
was  very  costly.  Edward  freely  used  mercenary  troops,  and 
subsidized  his  foreign  allies.  He  was  thus  in  constant  need 
of  pecuniary  assistance ;  and  the  necessity  of  a  better  organi- 
zation of  his  kingdom  both  for  financial  and  for  general 
purposes  was  brought  prominently  before  him.  He  was 
ready  to  admit  that  "  what  touched  all  should  be  approved 
by  all ;"  but  he  also  thought  that  "  reason  required  that 
common  dangers  should  be  met  by  common  subsidies."* 
He  seems  accordingly  to  have  adopted  as  the  basis  of  his 
domestic  pohcy  two  leading  principles.  One  was  the  exten- 
sion of  the  system  of  tenancy  in  capite  or  immediate  tenure 
from  the  Crown.  The  other  was  the  substitution  of  Parlia- 
mentary grants  for  his  scigneurial  scutages  and  aids.  By 
these  means  he  hoped  to  extend  the  area  both  of 
pecuniary  contribution  and  of  personal  service.  He 
declared,  in  reply  to  a  petition  presented  in  Parliament  to 
him  concerning  certain  grants  of  land,-}"  that  he  would  not 
admit  a  middle  person.  The  Rolls  of  Parliament  contain 
many  complaints  of  attempts  on  the  part  of  the  Crown  J 
where  lands  held  of  mesne  lords  became  forfeited  to  the 
Crown  or  vested  in  it  by  any  title,  to  grant  these  lands  to 
others  to  hold  of  the  King  in  chief  and  not  of  the  mesne 
lord.     Edward  sought  to  compel  the  personal  military  ser- 


•  11  Edw.  3.  Parry's  Parliaments,  106. 

t  1  Rolls  of  Pari.  54  c.  |  1  Lords'  Report,  333. 


THE  KEVENUES  OF  THE  CROWN.  333 

vice  of  many  who  were  not  his  tenants  and  who  owed  him 
no  such  service.  Such  an  attempt  was  vigorously  resisted.* 
It  struck  indeed  at  the  very  root  of  the  distinctions  of 
tenure  ;  and  tended  to  make  all  persons  who  held  lands  by 
subinfeudation  contributory  to  military  service,  and  not  those 
only  who  held  by  military  tenure.  A  still  more  decided 
proof  of  this  policy  is  found  in  the  statute  Quia  Emptores,  by 
which  the  practice  of  subinfeudation  was  abolished,  and  the 
grantee  was  required  to  hold  of  the  original  lord  and  not 
of  the  grantor. 

Many  causes  tended  to  the  adoption  of  the  Parlia- 
mentary grant  as  a  substitute  for  the  seigneurial  aids  and 
commutations.  The  machinery  for  its  levy  was  in  actual 
operation.  The  consent  of  the  contributors  was  needed  in 
the  case  of  a  voluntary  aid ;  and  the  same  principle  was 
easily  extended  to  the  compulsory  aids  and  to  scutage.  The 
ordinary  aids  were  subject  to  much  evasion  much  uncer- 
tainty and  much  dispute.  Many  tenants  denied  that  they 
held  anything  of  the  Crown,  Many  more  returned  the 
rents  of  their  holdings  at  an  amount  far  below  the  truth. 
Even  in  cases  where  the  right  of  the  Crown  seems  clear, 
considerable  difficulty  was  found  in  enforcing  it.-}-  Apart 
from  an}''  wilful  evasion,  great  confusion  prevailed  respecting 
tenures.  It  was  often  doubtful  of  how  many  knights' 
fees  a  tenant  had  been  enfeoffed,  and  consequently  what 
were  the  claims  of  the  Crown  upon  him.  In  the  case 
of  ecclesiastical  persons  this  uncertainty  was  especially  fre- 
quent. J  The  origin  of  many  ecclesiastical  endowments  was 
so  remote  that  the  mode  of  their  enfeoffment  was  unknown. 
It  was  often  too  a  question  whether  certain  bishops  or  abbots 
held  by  military  service  or  in  frankalmoigne.  The  confusion 
seems   to  have  been  increased  by  the  frequent  removal  of 

•  1  Lordt'  Report,  387.  t  Madox,  i.  641.  \  lb.  647. 
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documents  and  records  belonging  to  the  Exchequer.  One  of 
the  most  remarkable  ofthe.se  changes  was  the  removal  of  the 
Exchequer  to  York  by  Edward  I.  It  was  not  until  the  reign 
of  his  grandson  that  this  department  was  brought  back  to 
Westminster,  where  it  has  ever  since  been  established.  Many- 
documents  are  supposed  to  have  been  lost  during  this  sojourn 
at  York :  and  the  Lords'  Committee  observes  that  the 
conduct  of  its  inquiries  was  from  the  state  of  the  records 
more  difl&cult  in  the  Exchequer  than  in  any  other  re- 
pository.* In  these  circumstances  a  grant  by  a  repre- 
sentative assembly  presented  considerable  advantages. 
The  grant  was  often  made  upon  all  the  fees,  whether  recog- 
nized or  not,  held  by  each  tenant.  Thus  all  uncertainty  as 
to  the  extent  of  the  contributory  land  was  removed  in 
favour,  for  the  time  at  least,  of  the  Crown.-|*  The  rate  also 
was  fixed  by  the  grant ;  and  thus  there  was  no  room  for 
dispute,  such  as  in  the  levy  of  compulsory  aids  was 
of  common  occurrence,  as  to  the  number  of  marks  at 
which  each  Knight's  fee  should  be  charged.  The  vote 
too  of  the  majority  of  the  Assembly  was  held  to  bind 
its  dissenting  or  absent  members.  An  express  provision  to 
this  effect  was  contained  in  the  Great  Charter  of  John  ;  but 
was  omitted,  along  with  the  other  provisions  relating  to  the 
Financial  Assembly,  in  the  Charter  as  eonfii'med  in  its  pre- 
sent form  by  Henry  III.  But  there  is  on  record  a  singular 
case  which  shows  that  such  a  provision  was  far  from  super- 
fluous, Peter  Bishop  of  Winchelsea  J  was  charged  with  1 59 
marks  towards  the  first  Escuage  in  the  reign  of  Henry  III. : 
but  it  was  testified  at  the  Exchequer  by  Hubert  De  Burgh 
Chief  Justiciar  WiUiam  Briewerre  and  other  Barons  that  the 
Bishop  of  Winchester  never  consented  to  the  granting  of  the 
said  Escuage  but  constantly  opposed  it ;  and  that  this  was 

*  1  Lords'  Report,  334.  t  Madox,  Hist,  of  the  Exch.  i.  608. 
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admitted  to  be  true  by  William  Mareschall  Rector  of  the 
King  and  Kingdom,  and  by  the  rest  of  the  King's  Council. 
Whereupon  it  was  adjudged  at  the  Exchequer  that  the 
Bishop  should  be  discharged  of  the  159  marks.  A  further 
advantage  to  the  Crown  was  the  extension  of  the  area  of 
taxation.  The  tenants  in  chief  alone  contributed  to  the 
feudal  aids,  and  they  were  entitled  to  reimburse  themselves 
from  their  sub-tenants.  But  a  Parliamentary  grant  seems,  if 
not  at  first  certainly  within  a  short  period,  to  have  extended 
to  all  freeholders,  without  reference  to  their  tenure.  The 
effect  of  this  extension  was  especially  apparent  in  towns.  In 
the  first  place  all  towns,  and  not  those  only  which  held  of 
the  King  or  in  which  the  right  of  tallage  was  reserved,  thus 
became  subject  to  taxation.  In  the  second  place  all  persons 
in  the  town,  whether  they  held  by  burgage  tenure  or  not, 
became  in  like  manner  liable. 

For  all  these  reasons,  the  prevention  of  disputes  as  to 
the  amount  of  charge,  the  prevention  of  disputes  as  to  the 
rate  of  charge,  the  prevention  of  disputes  as  to  the  persons 
chargeable,  the  extension  of  liability  beyond  those  classes 
which  in  Feudal  law  were  liable,  Edward  the  First  whenever 
an  opportunity  presented  itself  favoured  the  system  of  Par- 
liamentary taxation  at  the  expense  of  Seigneurial  rights.  In 
the  34th  year  of  his  reign  a  remarkable  instance  of  this 
tendency  occurred.  The  King  on  the  occasion  of  making 
his  eldest  son  a  Knight  held  a  Parliament,  and  obtained  in 
lieu  of  the  usual  aid  from  the  military  tenants  a  grant  of  a 
twentieth  from  the  Cities  and  Boroughs  and  a  thirtieth  from 
the  Prelates  Earls  Barons  and  Knights.  It  does  not  appear 
that  any  demand  was  then  made  upon  the  Clergy.  This 
exemption  was  not  due  to  any  general  privilege  of  the 
Church.  It  was  only  a  very  few  years  previously  that  the 
King  had  shown  by  the  most  energetic  measures  that  in 
cases  of  public  exigency  the  Clergy  possessed  no  immunity 
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from  taxation  ;  and  that,  although  the  mode  and  the  measure 
of  the  charge  were  in  their  discretion,  it  was  their  duty  to 
contribute  reasonably  to  the  necessities  of  the  State  and  to 
meet  common  dangers  by  common  subsidies.  But  this  occa- 
sion was  not  a  case  of  public  danger,  but  merely  a  commu- 
tation of  a  charge  in  which  the  Clergy  were  not  concerned. 
The  lands  that  were  held  in  Frankalmoigne  or  in  Socage 
were  never  liable  for  the  Knighthood  or  Marriage  aids.* 
These  aids  were  paid  by  the  military  tenants  ;  and  the  pay- 
ment of  such  an  aid  may  have  been  one  of  the  occasions  on 
which  it  was  customary  to  tallage  the  Demesnes.  Either  the 
Common  Law  right  would  be  enforced,  or  a  grant  would  be 
accepted  in  its  stead.  The  latter  course  was  probably  found 
to  be  more  advantageous  to  the  Crown  and  less  burthensome 
to  the  contributors  than  the  old  method.  Thus  from  the 
earlier  part  of  the  fourteenth  century  the  grants  of  Par- 
liament became  continually  a  more  and  more  important 
part  of  the  Royal  income.  With  the  growth  of  the  country 
the  oppressive  character  of  the  feudal  incidents  was  more 
acutely  felt,  and  at  the  same  time  the  amount  of  taxable 
property  increased.  At  length  the  distinction  between  the 
ordinary  and  the  extraordinary  revenue  has  been  practically 
effaced,  and  the  integration  of  its  finances  has  followed  the 
integration  of  the  nation. 

§  4.  The  mode  in  which  our  ancient  Parliaments  supplied 
the  wants  of  their  King,  when  he  sought  from  them  an 
extraordinary  revenue,  was  very  simple.  It  consisted  of 
Customs  duties  or  of  rates  levied  upon  real  or  personal 
property.  These  taxes  were  granted  either  for  life  or  for  a 
term  of  years  or  for  one  occasion  only  ;  and  were  known  as 
tonnage  and  poundage,  subsidies,  and  fifteenths.     Tonnage 
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was  a  duty  upon  all  wines  imported,  and  was  exclusive  of 
the  old  right  of  butlerage  and  prisage.  Poundage  was  an 
ad  valorem  duty  of  one  shilling  in  the  pound  on  all  other 
merchandize.  These  duties  were  expressly  declared  to  have 
been  granted  "  for  the  defence  of  the  realm  and  the  keeping 
and  safeguard  of  the  seas  and  for  the  intercourse  of  mer- 
chandize safely  to  come  into  and  to  pass  out  of  the  same." 
They  were  at  first  granted  for  a  stated  term  usually  of  two 
years,  but  from  the  time  of  Henry  the  Fifth  were  renewed  in 
every  reign  for  the  King's  life.  Mr.  Hallam  *  supposes  with 
much  probability  that  they  were  a  tacit  compensation  to 
the  Crown  for  its  abandonment  of  various  maletolts  or 
irregular  exactions  which  under  different  pretexts  it  con- 
tinued to  extort.  These  duties,  which  f  amounted  in  the 
time  of  James  the  First  to  one  hundred  and  sixty  thousand 
a  year,  were  granted  with  such  regularity  to  each  successive 
King  that  they  seemed  to  be  a  part  of  the  ordinary  revenue. 
But  on  the  accession  of  Charles  the  First  the  House  of  Com- 
mons proposed  to  grant  tonnage  and  poundage  for  one  year 
only.  The  Lords  rejected  the  Bill  as  imposing  an  improper 
restriction  ;  and  the  King  during  fifteen  years  collected  these 
duties  by  his  own  authority.  Notwithstanding  that  this  power 
was  expressly  renounced  and  condemned  by  Act  of  Parlia- 
ment in  1640,  James  the  Second,  although  in  somewhat 
exceptional  circumstances,  I  acted  upon  it.  Ultimately  the 
duties  of  tonnage  and  poundage  were  in  the  time  of  George 
the  First  rendered  perpetual,  and  were  mortgaged  for  certain 
parts  of  the  National  Debt.§ 

The  other  Parliamentary  duties,  the  subsidies  and  the 
fifteenths,  were  seldom  granted  for  more  than  the  particular 
occasion  on  which  they  were  demanded.    The  former  seem  to 
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have  sprung  from  the  aids  of  the  military  tenants  ;  the 
latter  to  have  taken  the  place  of  the  tallages  of  the  towns. 
The  term  subsidy,  although  it  is  sometimes  used  in  a 
general  sense  to  include  all  general  aids  of  whatever  kind, 
is  usually  confined  to  an  aid  of  four  shillings  in  the  pound 
on  the  current  value  of  land  worth  20s.  a  year  and  two 
^  shillings  and  eightpence  upon  goods  worth  three  pounds  and 
upwards.  The  tenths  and  fifteenths  were  the  tenth  or  the 
fifteenth  part  of  all  moveable  goods  according  to  a  valuation 
made  in  the  eighth  year  of  Edward  the  Third.  There  was 
thus  a  material  difference  between  the  two  classes  of  grants. 
The  former  related  to  the  person  and  was  therefore  uncertain 
until  it  was  assessed.  The  latter  was  a  charge  upon  the 
city  town  or  borough  according  to  its  valuation  as  recorded 
in  the  books  of  the  Exchequer,  and  therefore  required  no 
assessment.  The  inhabitants  rated  themselves*  for  the 
amount ;  or,  if  two  towns  were  joined,  divided  in  proper 
shares  the  burthen,  subject  to  the  control  of  the  Court  of 
Exchequer.  The  subsidies  were  collected  by  Commissioners 
appointed  under  the  Great  Seal,  usually  from  the  residents 
in  the  county  in  which  the  subsidy  was  levied.-j- 

"  In  former  times,"  says  Lord  Coke,^  "  in  this  kind  of 
subsidy  this  order  was  observed  that  over  and  above  the 
subsidy  of  tonnage  and  poundage  the  Commons  never  gave 
above  one  subsidy  of  this  kind  and  two  fifteens  (and  some- 
times less)  ;  one  subsidy  amounting  to  seventy  thousand 
pounds,  and  each  fifteen  at  twenty-nine  thousand  pounds,  or 
near  thereabouts."  He  adds  that  in  the  thirty-first  year  of 
Elizabeth  the  Commons  gave  two  subsidies  and  two  fifteens 
"  which  first  broke  the  circle."  But  whether  from  the 
laxity  of  the  Commissioners  or  from  some  peculiarity  in  the 
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valuation,  the  amount  of  these  sums  was  steadily  decreasing. 
In  the  beginning  of  the  reign  of  Elizabeth  a  subsidy  seems 
to  have  produced  not  £70,000  but  £120,000.  In  1640  it 
was  worth  about  £50,000.*  It  is  observable  too  that 
through  the  whole  of  the  reigns  of  Elizabeth  and  of  James 
the  fall  had  been  constant.  The  financiers  of  the  Long  Par- 
liament devised  a  more  efficient  way  of  taxing  estates.  The 
sum  which  was  to  be  raised  was  fixed.  It  was  then  dis- 
tributed among  the  counties  according  to  their  supposed 
wealth  ;  and  was  levied  within  each  county  by  a  rate.  In 
this  way  assessments  were  raised  during  the  Commonwealth 
varying  from  thirty-five  thousand  to  one  hundred  and 
twenty  thousand  pounds  a  month.f  As  the  Cavaliers  bor- 
rowed from  their  old  opponents  the  Excise,  so  also  they 
followed  the  same  example  in  other  branches  of  finance. 
Subsidies  were  occasionally  used  under  Charles  the  Second, 
but  gradually  gave  way  to  the  more  convenient  method  of 
assessment.  At  length  in  1692,  when  the  demands  of  the 
war  were  urgent,  the  Commons  resolved  that  a  new  and 
more  accurate  valuation  of  estates  should  be  made  through- 
out  England,  and  that  on  the  rental  thus  ascertained  a 
pound  rate  should  be  paid  to  the  Government.  Such  was 
the  origin  of  the  present  Land  Tax,  the  direct  representative 
of  the  old  subsidies ;  as  the  hereditary  Excise  recalls  the 
Military  tenures  and  their  fruits  ;  and  as  the  department  of 
Woods  and  Forests  keeps  alive  the  memory  of  the  once 
ample  domains  of  the  Crown.  Yet  that  Land  Tax,  although 
its  produce  far  exceeded  that  of  any  previous  financial  ex- 
pedient, soon  lost  its  original  importance.  The  exigencies 
of  war  led  to  debt,  to  the  imposition  of  permanent  taxes 
pledged  for  the  repayment  of  that  debt,  and  to  the  constant 
search  for  new  objects  of  taxation  to  meet  the  demands  of 
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the  ever-increasing  debt.  It  is  no  part  of  my  present 
purpose  to  narrate  our  financial  history.  It  is  enough  that 
that  great  war  tax,  once  the  most  productive  of  the 
resources  of  the  State,  whose  extraordinary  results  roused 
the  anger  and  the  envy  of  Lewis  the  Magnificent,  now  yields 
an  insignificant  fraction  of  our  revenue  in  time  of  peac6. 
But  I  proceed  to  trace  the  growth  of  that  modern  system 
of  finance  which  of  all  our  developments  would  probably 
seem  the  most  strange  to  Cecil  or  to  Hyde,  where  subsidies 
are  reckoned  not  in  thousands  but  in  millions,  and  yet 
where  no  misunderstanding  on  questions  of  revenue  has  ever 
arisen  between  our  Queen  and  her  faithful  Commons. 

§  5.  In  many  respects  the  reign  of  <^'l^nv1f>g  f>io  ("^ppr^"^ 
forms  a  remarkable  era  in  our  history.  It  marks,  as  Mr. 
Hallam  *  observes,  the  transitional  state  between  the  ancient 
and  the  modern  schemes  of  the  English  Constitution.  In 
nothing  was  this  character  of  the  period  more  conspicuous 
than  in  its  financial  arrangements.  Charles  the  Second 
completed  the  great  though  almost  silent  change  which  the 
Commonwealth  had  begun.  During  that  brief  but  memo- 
rable interruption  of  the  Royal  authority  the  military  tenures 
had,  as  we  have  already  seen,  fallen  ;  and  their  burthen- 
some  incidents  had  disappeared  along  with  them.  A  new 
mode  of  raising  money  had  been  discovered  in  the  Excise. 
The  old  methods  by  subsidies  were  rendered  more  efficient. 
The  House  of  Commons  had  been  familiarized  with  the 
direction  of  the  supplies.  All  these  innovations  were  after 
the  Restoration  either  formally  adopted,  or  spontaneously 
struck  root  in  our  system.  But  other  novelties  of  the 
same   kind   soon   grew   up   around   them.      In   this   reign 

■C><>**-<G*0       wp    firs^^    mPPf.    with    f.hft    impndfmn    nf    ppymfl.npnt.    %fP><f 


Ub:^ 


*   Const.  Hist.  ii.  354.  t  May,  Const.  Hist.  i.  475. 


THE   REVENUES   OF  THE   CROWN.     .  341 

In  this  reign  too  we  meet  with  the  first  Parliamentary 
authority  for  the  issue  of  negotiable  public  secimties  *  I 
bearing  interest.  In  it  the  separation  of  the  Exchequer 
from  the  Treasury  was  effected.  In  it  arose,  in  circum- 
stances of  infinite  shame,  the  small  beginnings  of  our 
National  Debt.  Above  all  in  it  was  established  the  great 
principle  of  appropriating  supplies.  It  is  not  my  purpose  to 
discuss  the  numerous  questions  that  spring  out  of  this 
subject.  I  merely  desire  to  show  the  change  that  has  taken 
place  in  our  financial  system,  and  the  steps  by  which  it  was 
accomplished.  That  change  is  mainly  due  to  the  steady 
application  of  the  principle  of  appropriation,  and  to  the 
facilities  for  carrying  into  effect  that  principle  which  a 
fortunate  alteration  in  the  constitution  of  the  Treasury 
afforded. 

We  have  seen  that  in  theory  an  aid  was  a  voluntary 
donation.  It  therefore  might  be  and  in  fact  it  often  was 
altogether  withheld.  But  when  once  granted  it  was  at  the 
absolute  disposal  of  the  King.  There  are  very  few  examples 
in  our  early  history  of  any  attempt  to  specify  the  purpose 
for  which  any  grant  was  made,  and  still  fewer  attempts  to 
enforce  the  prescribed  application.  During  the  minority  of 
Richard  the  Second,f  and  again  in  the  early  part  of  the 
reign  of  Henry  the  Fourth,  the  subsidies  were  paid  into  the 
hands  of  persons  named  in  the  Act  of  Grant ;  and  disburse- 
ments were  made  by  these  persons  for  the  purposes  for 
which  the  money  was  voted.  But  for  nearly  two  hundred 
and  twenty  years  no  effort  was  made  to  control  in  this 
respect  the  Royal  discretion.  The  first  proposal  of  any  such 
control  came  from  the  most  unlikely  person.  It  was  an 
offer  to  Parliament  of  James  the  First,  at  the  suggestion 
apparently  of  the   Duke  of  Buckingham.     The  King   was 
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about  to  commence  the  war  with  Spain  in  which  the  folly  of 
his  favourite  had  involved  him  ;  and  in  his  own  great 
pecuniary  embarrassment  he  hoped  that  by  engaging  in  a 
popular  war  he  might  succeed  in  obtaining  without  rigorous 
terms  some  assistance  for  his  own  wants.  Accordingly  he 
graciously  told  the  Commons  that  the  supply  which  he 
asked  them  to  vote  for  the  war  might  be  paid  into 
the  hands  of  Commissioners  named  by  themselves.  Some 
grants  were  made  on  similar  conditions  in  the  doubtful 
period  of  1641  ;  and  during  the  Civil  War  and  the  Com- 
monwealth the  House  of  Commons  had  by  its  Committees 
controlled  the  whole  receipts  and  issues  of  the  Public 
Treasury.  These  precedents  therefore  prepared  the  way 
for  new  proceedings  after  the  Restoration.  In  1665  a 
very  large  sum  was  asked  for  the  Dutch  war,*  although 
in  the  preceding  year  double  the  amount  had  been  granted. 
The  fate  of  these  moneys  was  more  than  a  matter  of  sus- 
picion. Accordingly  Sir  George  Downing,  one  of  the  Tellers 
of  the  Exchequer,  carried  the  addition  to  the  Subsidy  Bill 
of  a  proviso  that  the  money  raised  by  virtue  of  that  Act 
should  be  applicable  only  to  the  purposes  of  the  war.  The 
King  had  reason  to  think  that  he  could  more  easUy  obtain 
advances  upon  such  a  security  for  speedy  repayment  than  if 
no  appropriation  clause  were  inserted  ;  or  perhaps  hoped  f 
that  he  could  thus  decently  evade  the  repayment  of  the 
loans  which  he  had  obtained  from  some  of  the  bankers. 
Accordingly,  greatly  to  the  vexation  of  Lord  Clarendon  who 
denounced  the  proviso  as  a  republican  innovation  derogatory 
to  the  honour  of  the  Crown,  His  Majesty  informed  his 
Ministers  that  the  clause  had  been  proposed  with  his  sanc- 
tion, and  insisted  that  it  should  be  retained.  From  that 
time  the  appropriation  of  Parliamentary   supplies   became 
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an  undisputed  principle.  It  was  recognised  by  frequent 
though  not  uniform  practice  during  the  reigns  of  Charles  and 
of  James  ;  and  from  the  time  of  the  Revolution  the  usage 
has  been  invariable.  In  the  bill  by  which  their  first  aid 
was  granted  to  William  and  Mary  a  clause,  prepared  after 
great  consideration  by  Lord  Somers  at  the  special  direction 
of  the  House  of  Commons,  was  inserted ;  and  its  substance 
was  carefully  repeated  in  every  succeeding  bill.  By  that 
clause  it  was  enacted  that  out  of  the  money  in  the 
Exchequer  specified  turns  should  be  appropriated  to  the 
particular  services  mentioned  in  the  Act :  that  all  money 
received  by  collectors  should  be  paid  in  due  course  into  the 
Exchequer ;  and  that  the  officers  of  the  Exchequer  should 
be  liable  to  severe  penalties  if  they  permitted  any  sum  to  be 
applied  otherwise  than  as  the  Act  provided.  According  to 
modern  practice  the  Treasury,  during  the  Session  and  before 
the  passing  of  the  Appropriation  Bill,  directs  the  application 
of  grants  to  the  services  voted  by  the  House  of  Com- 
mons in  that  Session.  This  arrangement,  which  the  con- 
venience of  the  public  service  requires,  assumes  that  before 
the  close  of  the  Session  these  advances  will  be  confirmed  by 
a  proper  Appropriation  Act.  But  if  the  Session  should 
close,  as  was  the  case  in  1784  and  in  1831,  without  any  such 
Act,  the  votes  would  have  no  effect ;  and  the  officers  of  the 
Treasury  and  the  Exchequer  would  have  no  authority  to 
apply  the  revenue  to  the  public  service. 

The  consequences  of  this  principle  of  appropriation  are 
very  noteworthy.  Its  immediate  effect  was  to  necessitate 
the  annual  submission  to  the  House  of  Commons  of  detailed 
Estimates  both  of  Expenditure  and  of  Income.  Thus  the 
House  at  once  acquired  a  general  control  over  all  the  parts 
of  that  expenditure.  It  could  criticise  each  particular  in 
detail.  If  the  information  supplied  to  it  was  in.sufficient, 
it   could  make   further  inquiries.     Its  attention  was   thus 


344  THE  REVENUES  OF  THE  CROWN. 

specially  directed  to  the  proceedings  and  the  general 
eflBciency  of  every  public  department.  It  therefore  natu- 
rally required  that  all  public  moneys  should  be  received 
under  its  directions,  and  that  all  expenditure  of  such 
moneys  should  be  made  under  its  sanction.  On  this 
principle  the  cost  of  collecting  the  several  branches  of  the 
public  revenue  is  now  no  longer  defrayed  out  of  the  revenue 
so  collected.  For  the  avowed  purpose  of  bringing  the  gross 
income  and  expenditure  of  the  kingdom  under  the  imme- 
diate control  of  Parliament,  a  recent  Sj^iatute  *  provides  that 
the  allowances  and  payments  formerly  made  for  the  charges 
of  collection  and  management  shall  cease  to  be  payable  out 
of  the  particular  branches  of  revenue,  and  that  these  charges 
shall  be  defrayed  out  of  supplies  from  time  to  time  appro- 
priated by  Parliament  for  the  purpose.  In  the  same  manner 
a  chantje  was  effected  in  the  mode  of  dealing  with  the 
revenue  derived  from  the  Crown  lands.  The  Coramissionere 
of  Woods  and  Forests  were  also  charged  with  the  superin- 
tendence of  public  works,  and  not  unnaturally  applied  to 
the  latter  purpose  the  income  which  they  derived  from  the 
original  trust.  It  was  therefore  found  expedient  -f-  to  separate 
the  two  departments.  The  proceeds  of  the  Woods  and 
Forests  are  paid  into  the  Consolidated  Fund  :  and  whatever 
sums  are  needed  for  public  works  are  voted  by  Parliament 
out  of  the  general  income  of  the  State.  As  the  final  result 
of  many  successive  changes,*  all  the  public  revenues  and 
moneys  borrowed  are  placed  to  one  account  called  the  Con- 
solidated Fund  ;  and  all  payments  are  made  out  of  that 
fund,  either  by  permanent  grants  under  Acts  of  Parliament, 
or  by  annual  votes  payable  by  limited  grants.  About 
twenty-eight  millions  sterling,  including  the  charge  for  the 
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interest  of  the  National  Debt,  are  annually  paid  under  the 
authority  of  permanent  statutes.  The  remaining  portion  of 
the  national  expenditure  is  subject  to  the  annual  vote  of 
the  House  of  Commons  :  and  applies  to  about  230  different 
services,  for  each  of  which  separate  provision  is  made.* 

§  6.  The  means  by  which  the  Appropriation  A.ct  is 
carried  into  effect  are  found  in  the  independent  action  of 
the  several  departments  of  the  Treasury,  the  Exchequer, 
and  the  Audit.  Under  this  system  the  Treasury  checks  the 
other  departments,  and  the  Exchequer  controls  the  Treasury. 
When  any  sum  has  been  appropriated  by  Parliament  for  any 
service,  the  Executive  department  to  which  that  service 
belongs  is  bound  to  apply  the  money  to  the  purposes  for 
which  it  is  granted  and  not  to  exceed  the  amount  so  pro- 
vided. The  Treasury  does  not  interfere  with  any  contracts 
that  the  department  makes,  or  with  any  expenditure  that 
it  incurs.  But  if  any  department  appear  to  be  spending  a 
larger  portion  of  its  grants  than  it  should  prudently  spend 
in  a  given  time,  the  Treasury  may  require  that  department 
to  revise  its  accounts  and  estimates,  and  to  show  that  it  has 
made  a  sufficient  provision  for  conducting  the  public  service 
during  the  year.  When  the  Treasury  requires  money  either 
for  its  own  uses  or  for  that  of  any  department,  it  obtains  a 
Royal  Sign  Manual  Warrant  prepared  in  a  certain  specified 
form  and  authorizing  the  issue  of  the  required  sum  ;  and 
thereupon  directs  to  the  Exchequer^  certain  instniments 
styled  Treasury  Warrants  and  Issuing  Letters.  It  then 
becomes  the  duty  of  the  Comptroller-General  of  the  Ex- 
chequer to  ascertain  whether  Parliament  has  agreed  to  the 
vote  to  which  the  Royal  Warrant  refers  :  whethei*  the 
Bill  for  providing  ways  and  means  applicable  to  such  a  vote 
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has  become  law  ;  and  whether  the  Sign  Manual  reciting  the 
special  purposes  of  the  vote  and  not  exceeding  its  amount, 
the  Treasury  Warrant,  and  the  Issuing  Letter,  are  in  sub- 
stance and  in  form  conformable  to  law.  If  he  be  satisfied 
that  each  of  these  five  indispensable  conditions  has  been 
duly  fulfilled,  it  is  his  duty  to  direct  by  his  Exchequer 
Warrant  the  Bank  of  England,  in  which  the  money  is 
deposited,  to  grant  a  credit  from  the  Exchequer  account  to 
the  department  mentioned  by  the  Treasury  for  the  exact 
sum  required  and  for  the  specified  service  authorised.  If 
the  Treasury  Warrants  be  not  in  accordance  with  the  votes 
of  Parliament  or  be  not  authorised  by  the  Royal  com- 
mands, the  Exchequer  is  bound  to  refuse  compliance  with 
any  such  demand  from  whatever  Minister  or  department 
it  is,  made.* 

This  distinction  between  the  Treasury  and  the  Ex- 
chequer seems  to  have  been  known  at  a  very  early  period. 
The  Court  of  Exchequer  indeed  exercised  three  diflferent 
functions,  although  it  was  not  until  a  comparatively  recent 
date  that  its  development  was  complete.  It  exercised  cer- 
tain judicial  powers  in  cases  of  revenue  ;  it  investigated  and 
directed  payment  of  accounts  ;  and  it  received  and  issued 
revenue.  The  Court  in  the  exercise  of  these  various  func- 
tions was  under  the  presidency  of  the  Lord  High  Treasurer, 
When  this  officer  acted  personally  at  the  Treasury,  no  written 
directions  from  him  were  required  to  execute  the  Royal 
writs.  But  as  the  other  duties  of  the  Treasurer  increased,  he 
became  unable  personally  to  attend  to  the  execution  of  these 
writs,  and  was  obliged  to  give  his  written  directions  to  his 
officers.  It  is  supposed  that  Lord  Burleigh  was  the  first 
Treasurer  who  notified  through  a  secretary  his  orders  to  the 
officers  on  the  receipt  side  of  the  Exchequer.     The  practice 

*  Levi's  Annalt  of  Brit.  Lfg.  ii.  170. 
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however  was  not  uniformly  obsei*ved  ;  but  after  the  Resto- 
ration the  departments  seem  to  have  occupied  different  offices,* 
and  thus  the  separation  became  marked.  At  the  same  time 
the  practice  was  introduced  of  appointing  several  persons  to 
execute  the  office  of  Lord  High  Treasurer :  and  as  the 
Exchequer  could  not  take  orders  from  a  plurality  of  persons, 
the  system  of  Treasury  warrants  became  established.-f- 

Something  more  however  was  required  for  securing  the 
proper  application  of  the  supplies  than  the  provisions  of  an 
Appropriation  Act  or  the  erection  of  the  Exchequer  as  a 
separate  department.  It  appears  from  Pepys  that  large  sums 
which  were  appropriated  to  the  war  were  paid  into  the 
Privy  Purse.  Upwards  of  thirteen  hundred  thousand  pounds 
had  been  from  time  to  time  borrowed  by  the  King  from 
various  bankers.  The  creditors  received  orders  upon  the 
Exchequer  for  repayment  of  their  principal  and  interest  out 
of  the  moneys  coming  into  the  Exchequer.  But  in  1672 
imder  the  authority  of  an  Order  in  Council  the  Exchequer 
was  closed,  and  payments  were  discontinued.  Three  years 
afterwards  a  motion  to  pay  a  grant  made  for  the  building 
ships  into  the  Chamber  of  London  and  not  into  the  Ex- 
chequer was  lost  by  a  very  small  majority;  and  in  1680,  one 
of  the  grounds  of  impeachment  against  Sir  E.  Seymour  was 
his  application  to  the  uses  of  the  army  of  money  that  had 
been  appropriated  to  naval  purposes  only.  It  is  necessary 
therefore,  if  the  Exchequer  is  to  exercise  an  efficient  control, 
that  its  chief  officers  should  not  be  subject  to  the  political 
servants  of  the  Crown.  The  Exchequer  in  fact,  like  the 
courts  of  law,  is  a  co-ordinate  and  not  a  subordinate  branch 
of  the  public  service.  The  Comptroller  of  the  Exchequer 
holds  his  office  by  the  same  tenure  as  the  judges.  If  he 
refuse    without   sufficient    reason    to    obey    any    Treasury 

•  C5ox,  Inst,  of  Eng.  Gov.  682.  f  If>.  698. 
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Warrant,  the  Treavsury  may  move  for  a  Mandamus  in  the 
Court  of  Queen's  Bench.*  Thus  ihe  matter  of  law,  whether 
the  payment  in  question  is  or  is  not  authorized  under  the 
Act  of  Parliament  under  which  the  warrant  purports  to  be 
issued,  is  duly  determined  by  the  proper  tribunal. 

The  third  form  of  financial  control  is  the  System  of 
Audit.  On  various  occasions  in  our  history,  both 
before  and  after  the  Revolution,  special  commissions 
have  been  appointed  under  the  authority  of  Parliament 
to  examine  the  Royal  accounts.  After  the  Revolution 
the  duty  of  Audit  was  usually  performed  by  the  Ex- 
chequer. In  178.5  a  distinct  and  permanent  Board  of  Audit 
was  appointed,  and  the  authority  of  these  Commissioners 
was  by  various  statutes  extended  to  the  greater  part  of  the 
public  service.  In  1866  the  departments  of  the  Exchequer 
and  Audit  were  consolidated.-f-  The  Board  of  Audit  was 
abolished,  and  its  powers  and  duties  transferred  to  the  Chief 
OflScer  of  the  Exchequer  under  the  title  of  the  Comptroller 
and  Auditor  General  This  officer  in  addition  to  his  functions 
at  the  Exchequer  examines  and  certifies  the  accounts  of  the 
various  departments  of  the  Receivers  of  Revenue.  It  is  his 
duty  annually,  in  a  separate  report  for  each  leading  depart- 
ment, to  report  for  the  information  of  the  House  of  Commons 
the  result  of  his  examination  ;  and  if  the  Treasury  delay  to 
present  any  of  his  reports  within  the  prescribed  time,  he  is 
himself  to  present  it.  In  these  reports  he  must  calf  attention 
to  every  case  in  which  it  may  appear  to  him  that  a  grant 
has  been  exceeded,  or  that  money  received  by  any  depart- 
ment from  other  sources  than  the  Annual  Grant  has  not 
been  applied  or  accounted  for  according  to  the  directions  of 
Parliament,  or  that  a  sum  charged  against  a  grant  is  not 
supported  by  proof  of  payment,  or  that  a  payment  so  charged 

•  Bowyer,  Com.  on  Contt.  Law,  210.  f  29  and  30  Vict.  c.  39. 
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■  did  not  occur  within  the  period  of  the  account  or  was  for 
any  other  reason  not  properly  chargeable  against  the  grant.  \y 

§  7.  There  are  some  matters  of  present  practical  import- 
v/ance  of  which  the  original  character  of  parliamentary 
i^  taxation  affords  the  proper  explanation.  Since  the 
object  of  a  parliamentary  gi-ant  was  to  supplement  a 
revenue  already  available  for  public  purposes,  every  grant 
was  originally  preceded  by  a  statement  on  the  part  of  the 
Crown  of  the  Royal  exigencies  and  of  the  sums  required  for 
their  relief  The  modern  change  in  the  pecuniary  position 
of  the  Crown  has  not  affected  the  necessity  of  such  an  appli- 
cation to  Parliament.  The  supplies  are  still  granted  to  the 
Crown.  To  the  Crown  still  belongs  the  management  of  the 
revenues  of  the  state  ;  and  by  it  all  payments  for  the  public 
service  are  still  made.  The  Crown  therefore  makes  known 
to  the  Commons  the  pecuniary  requirements  of  the  Execu- 
tive Government ;  and  the  Commons  upon  this  information 
both  grant  such  supplies  towards  these  requirements  as  they 
think  fit ;  and  provide  suitable  means  for  raising  the  neces- 
sary amount.  The  foundation  therefore  of  Parliamentary 
taxation  is  its  necessity  for  the  public  service  as  declared 
by  the  Crown  through  its  political  advisers.*  It  is  accord- 
ingly a  fundamental  rule  of  the  House  of  Commons  that 
the  House  will  not  entertain  any  petition  or  any  notice  for 
a  grant  of  money  or  which  involves  the  expenditure  of  any  \ 
money  unless  it  be  communicated  by  the  Crown.  We  are  so 
accustomed  to  the  general  practice,  and  the  deviations  from  it 
have  been  so  inconsiderable,  that  its  importance  is  scarcely 
appreciated.  Those  however  who  have  had  experience  of  the 
results  which  followed  from  its  absence,  of  the  scramble  among 
the  members  of  the  Legislature  to  obtain  a  share  of  the  public 

•  May's  Farl.  Prac.  431. 
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money  for  their  respective  constituencies,  of  the  "log-rolling" 
and  of  the  predominance  of  local  interests  to  the  entire 
neglectof  the  public  interest,  have  not  hesitated  to  declare  that 
"  good  government  is  not  attainable  while  the  unrestricted 
powers  of  voting  public  money  and  of  managing  the  local 
expenditure  of  the  community  are  lodged  in  the  hands  of  an 
Assembly."* 

This  salutary  rule  has  too  often  been  evaded. 
The  House  of  Commons  sometimes  addresses  the  Crown, 
requesting  that  a  sum  of  money  be  issued  for  some  particular 
purpose,  and  promising  to  make  good  the  amount.  This 
practice  -f-  has  been  generally  confined  to  small  sums  and  to 
services  the  amount  of  which  cannot  be  immediately 
ascertained.  It  is  sometimes  also  adopted  at  the  end  of  the 
Session,  when  the  Committee  of  Supply  has  closed  and  when 
the  sum  is  not  of  sufficient  magnitude  to  induce  the  re- 
opening of  the  Committee.  It  is  rarely  used,  and  never  to 
any  considerable  extent,  to  overcome  the  reluctance  of 
Ministers  to  some  proposed  outlay.  Even  in  this  extent  the 
best  Parliamentary  authorities]:  regard  the  practice  with 
great  disfavour.  But  in  Colonial  Governments  this  expe- 
dient has  become  habitual.  The  Constitution  Act,  in  the 
case  at  least  of  the  Australian  colonies,  expressly  requires 
the  Governor's  recommendation  for  any  appropriation.  It  is 
however  customary  for  the  Legislative  Assembly  to  request  the 
Governor  to  recommend  some  particular  appropriation,  and 
the  Governor  complies  with  the  request,  as  of  course.  It  is 
evident  that  when  this  system  of  address  is  freely  used,  it 
removes  almost  entirely  the  constitutional  check,  and  takes 
away  one  of  the  great  advantages  of  our  modern  system  of 
Government,    the    administration    namely    of  the    public 

•  Lord  Durham's  Report  on  Canada,  211 ;  see  also  Earl  Grey's  Colonial 
Policy,  i.  174. 
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revenue  not  by  a  large  Assembly  but  by  proper  and 
responsible  officers.  The  Assembly  is  thus  enabled  without 
anj'-  check  to  extend  indefinitely  the  public  expenditure. 
The  Ministry  pleads  the  interference  of  the  Assembly  as  an 
excuse  for  the  omission  of  their  primary  duty,  the  balance  of 
expenditure  and  income. 

Parliament  has  in  matters  of  supply  a  double  function. 
It  both  makes  the  gi-ant  and  provides  the  funds  for  its  pay- 
ment. The  grant,  as  we  have  seen,  is  made  upon  the 
request  of  the  Crown.  But  the  ways  and  means  by  which 
the  amount  granted  is  raised  are  exclusively  a  Parliamentary 
question  ;  and  in  them  the  Crown  has  properly  no  concern. 
I  have  already  said  that  at  the  present  day  the  oflBcial  state- 
ment by  the  Crown  of  the  wants  of  the  public  service  in- 
variably meets  with  a  ready  response.  No  instance  has 
occurred  since  the  Revolution  of  even  a  reduction,  much 
less  a  refusal,  of  supplies.  So  far  as  the  requirements  of  the 
State  are  concerned  the  money  is  duly  provided.  But  the 
form  and  the  incidence  of  the  taxes  by  which  that  money 
must  be  raised  are  matters  on  which  wide  differences  of 
opinion  may  prevail,  and  which  are  not  included  in  the 
policy  of  the  Crown.  On  several  occasions  the  House  of 
Commons  has  refused  to  adopt  the  financial  proposals  of  the 
ministers.  In  1767  the  Land  Tax  was  reduced  against 
ministers  by  one  shilling  in  the  pound,  a  vote  memorable* 
not  only  as  the  first  financial  defeat  which  the  Government 
had  sustained  since  the  Revolution,  but  as  leading  in  the 
attempt  to  supply  the  deficiency  thus  produced  to  the  ill- 
omened  renewal  of  the  dispute  on  American  taxation.  In 
1796  Mr.  Pitt  f  proposed  a  succession  duty  upon  real  pro- 
perty ;  but  he  was  saved  from  defeat  only  by  the  casting 
vote  of  the  Speaker,  and  was  obliged,  however  reluctantly, 

•  Massey'B  Hist,  of  Eng.  i.  307. 
t  Stanhope's  Life  of  Pitt,  ii.  369. 
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to  abandon  the  project.  In  1816  after  the  restoration  of 
Peace,  Lord  Liveipool's  Administration  proposed  to  retain  at 
half  its  former  amount  the  income  tax  which  had  been  paid 
during  the  greater  part  of  the  French  war  :  but  the  motion 
was  lost,  and  the  Government  acquiesced  in  the  decision  of 
the  House.*  On  several  occasions  since  the  Reform  Act  the 
ministerial  budget  has  not  been  regarded  with  favour.  In  such 
circumstances  the  Chancellor  of  the  Exchequer  has  usually 
withdrawn  the  obnoxious  proposals,  and  has  endeavoured 
to  suggest  other  and  more  acceptable  modes  of  raising  money. 
I  do  not  think  however  that  there  is  any  case,  except  that  of 
Lord  Derby  upon  his  defeat  on  the  house  tax  in  1852,  in 
which  a  defeat  upon  a  budget  caused  the  resignation  of 
ministers.  Unless  indeed  some  great  question  of  commercial 
or  financial  policy  were  at  stake,  it  is  difficult  to  see  how 
the  servants  of  the  Crown,  if  the  necessary  supplies  be  in 
some  way  voted,  are  as  such  concerned  with  any  matter  of 
ways  and  means.  It  is  doubtless  convenient  that  the 
oflScer  who  is  charged  with  the  general  financial  arrange- 
ments of  the  country  should  assist  the  House  in  its  delibera- 
tions by  preparing  for  its  consideration  a  financial  scheme  : 
but  the  acceptance  or  the  rejection  of  this  scheme  by  the 
House,  although  it  may  afibct  his  Parliamentary  reputation, 
implies  no  approbation,  and  imputes  no  blame,  of  his 
ministerial  conduct. 

Although  Parliament  grants  supplies  to  the  Crown,  and 
provides  the  ways  and  means  for  raising  these  supplies,  the 
functions  of  the  two  Houses  of  Parliament  are  not  in  this 
respect  alike.  The  House  of  Commons  has  acquired  in  this 
matter  peculiar  powers.  It  claims  as  within  its  exclusive 
jurisdiction  all  questions  of  finance.  With  the  initiation  of 
all  such  questions  and  with  all  their  details  this   House 

*  Sir  G.  C.  Lewis's  Adminittratiotu,  894. 
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exclusively  deals.  The  House  of  Lords  on  these  bills,  like  \. 
the  Crown  on  these  and  all  other  bills,  retains  the  general^ 
power  of  assent  or  rejection  only,  but  not  of  aime^dment. 
The  functions  then  of  the  several  powers  of  the  State  in 
matters  of  finance  may  be  thus  briefly  stated.  The  Crown 
makes  requisition  to  the  Commons  for  the  supplies  which 
the  Public  Service  demands.  The  Commons  grant  the  sup- 
plies, and  provide  the  ways  and  means  for  raising  them. 
The  Lords  assent  to  these  grants  and  these  financial  arrange- 
ments. The  Crown  accepts  the  gi-ants,  and  assents  to  the 
•legislation  which  they  involve. 

The  earliest  distinct  precedent  for  the  exclusive  right  of 
the  Commons  to  initiate  Money  Bills  is  the  Indemnity  of 
the  Lords  and  Commons*  in  the  year  \^^.  The  exemption 
of  such  bills  from  amendment  by  the  Lords  may  be  dated 
from  the  Conferences  of  1671  and  1678.  These  principles 
may  now  be  regarded  as  firmly  settled.  The  House  of  Lords 
indeed  has  never  formally  abandoned  its  right  of  amendment, 
but  it  has  for  many  years  abstained  from  its  exercise  in  cases 
calculated  to  excite  dispute.  In  the  various  Colonial  Con- 
stitutions too  which  have  during  the  present  reign  received 
the  sanction  of  Parliament  this  constitutional  theory  of 
taxation  has  been  recognised  by  express  enactment.  In 
1860  the  House  of  Lords  rejected  for  financial  reasons  a 
bill  which  the  House  of  Commons  had  passed  for  the  repeal 
of  the  Excise  duties  on  paper.  The  House  of  Commons, 
after  appointing  a  committee  to  search  for  precedents  and 
passing  certain  declaratory  resolutions,  passed  in  the  fol- 
lowing session  a  bill  which  included  various  enactments  for 
the  repeal  of  some  taxes  and  the  imposition  of  others. 
Among  the  taxes  so  repealed  were  the  Paper  duties.  The 
House  of  Lords  was  thus  obliged  to  deal  with  the  financial 


•  9  H.  IV,  Bot.  Pari,  iii,  611. 
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scheme  as  a  whole,  and  either  to  assent  to  it  or  reject  it  in 
its  entirety.  After  some  opposition  the  bill  was  passed. 
From  this  precedent  and  the  discussions  connected  with  it 
several  inferences  may  I  think  be  obtained.  It  seems  to  be 
Iclear  that  the  Lords  may  in  their  discretion  reject  any  bill, 
.whether  on  finance  or  on  any  other  subject,  that  is  brought 
^  before  them.  This  discretion  however  has  been  rarely  exer- 
cised, and  probably  ought  not  to  be  exercised  on  financial 
grounds  only.  But  such  forbearance  is  not  expected  where 
questions  of  general  commercial  policy  are  involved,*  The 
precedent  further  establishes  that  it  is  competent  for  the 
House  of  Commons  to  deal  with  the  ways  and  means  of  the 
country  as  a  whole  ;  and  to  include,  as  parts  of  its  financial 
scheme,  in  one  bill  provisions  for  the  imposition  for  the  repeal 
and  for  the  substitution  of  taxes,  whether  the  new  or  the  old 
tax  be  temporary  or  permanent.  It  must  however  be 
observed  that  this  power  extends  only  to  the  different  kinds 
of  tax  bills.  The  precedent  of  the  Paper  Duties  does  not 
sanction  the  combination  of  a  Tax  Bill  with  an  Appropria- 
tion Bill  or  with  any  other  measure  not  connected  with 
ways  and  means.  A  bill  to  appropriate  the  votes  granted 
in  supply  is  a  question  which  has  nothing  to  do  with  ways 
and  means ;  and  a  bill  to  provide  the  ordinary  ways  and 
means  for  the  year  must  not  contain  a  clause  of  appropria- 
tion.-f- 

§  8.  This  distinction  between  the  revenue  itself  and 
its  sources,  between  the  imposition  of  taxes  and  the  dealings 
with  their  proceeds,  has  risen  into  prominence  during  the 
last  century.  Within  that  period  the  growth  of  the  National 
Debt,  and  the   ever  increasing  magnitude  and  delicacy  of 

•  See  May,  Const.  Hist.  i.  476. 

t  Bourke's   Pari.   Precedents,  50,   51  ;    see   also   Earl   Grey's   Colonial 
Policy,  i.  421. 
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commercial  transactions  have  sensibly  modified  our  system 
of  finance.  When  the  debt  was  first  created,  it  was  on  the 
security  of  a  single  tax.*  As  further  loans  were  required, 
further  taxes  were  specially  mortgaged.  Several  attempts 
to  consolidate  these  charges  during  the  first  half  of  the 
eighteenth  century  seem  to  have  been  made.  The  various 
branches  of  the  public  debt  were  grouped  -f-  under  the 
heads  of  the  Aggregate  Fund,  the  General  Fund,  and 
the  South  Sea  Fund  or  the  produce  of  the  taxes 
appropriated  to  pay  the  interest  of  such  part  of  the 
National  Debt  as  was  advanced  by  the  South  Sea  Company 
and  its  annuitants.  Notwithstanding  this  partial  classifica- 
tion, the  mode  of  dealing  with  separate  sources  of  income 
and  separate  charges  was  always  troublesome,  and  as  com- 
merce increased  became  intolerable.  The  duties  of  Customs 
of  Excise  and  of  Stamps  were  complicated  to  an  incredible 
extent.  Different  duties  were  assigned  to  pay  the  interest 
of  different  loans,  and  £g:ticles  were  charged  with  various 
rates  under  perhaps  twenty  or  thirty  diflferent  Acts. 
Merchants  could  not  tell  to  what  duties  their  goods 
were  liable,  and  were  obliged  to  rely  on  the  clerks  of  the 
Custom-house. J  At  length  in  1787  Mr,  Pitt  effected  a 
thorough  reform.  So  complicated  was  the  subject  that  the 
number  of  resolutions  of  the  House  of  Commons  in  Com- 
mittee on  which  his  bill  was  founded  amounted  to  2,5.37.§ 
By  the  provisions  of  this  measure  |1  all  the  various  duties  upon 
each  article  were  brought  into  one  integral  sum  ;  the  moneys 
received  on  the  public  account  were  formed  into  a  single 
account,  called  the  Consolidated  Fund  ;  and  upon  that  fund 
thus  comprising  the  whole  public  revenue  all  debts  due  by 
the  State  were  chai'ged.     Since  that  time  various  sources  of 

•  Macaulay,  Hist.  ofEng.iv.  326.  f  2  Steph.  Com.  590. 

\  See  Lord  Russell's  Life  of  Fox,  ii.  137. 

§  Earl  Stanhope's  Life  of  Pitt,  i.  830.        \\  27  Geo.  UI.  c.  47. 
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revenue  have  been  added,  and  various  charges  have  been 
imposed  :  but  the  principle  of  management  continues  un- 
changed. The  whole  revenue  of  the  country  forms  one 
fund.  The  application  of  that  fund  as  it  accrues.,  and  the 
alteration,  addition,  or  reduction  of  the  sources  from  which 
it  is  supplied,  are  matters  that  are  in  their  nature  distinct. 

Soon  after  this  improvement  in  the  mode  of  dealing  with 
the  income  of  the  State  was  accomplished,  another  change 
affecting  the  means  by  which  that  income  was  provided 
came  into  increased  operation.  The  contributions  of  the 
Royal  tenants  were,  as  we  have  seen,  originally  personal. 
They  were  levied  either  upon  individuals  or  by  special 
agreement  upon  communities,  as  the  Commissioners  ap- 
pointed for  the  purpose  might  deem  either  course  to  be 
advantageous  to  the  King,*  When  the  aids  and  scutages 
and  tallages  were  replaced  by  subsidies  on  moveables,  the 
collection  was  effected  by  two  chief  taxors,  appointed  by  the 
King  for  each  county,  who  named  twelve  persons  in  every 
hundred  to  assess  the  moveable  estate  of  all  inhabitants  ac- 
cording to  its  value.  Early  in  the  reign  of  Edward  III.,  on 
complaint  of  Parliament  that  these  taxors  were  partial.  Com- 
missioners were  sent  round  to  compound  with  every  town 
and  parish  for  a  gross  sum,  which  was  thenceforth  the  fixed 
quota  of  subsidy  and  was  raised  by  the  inhabitants  them- 
selves.-f  At  a  later  period  of  the  same  reign,  as  we  have 
already  seen,  the  taxes  became  national.  If  we  were 
to  express  by  distinct  names  these  changes,  we  might 
say  that  the  aids  became  subsidies  and  that  the  subsidiea 
became  taxes.  But  tliese  grants,  whether  they  were  aids  or  " 
subsidies  or  taxes,  were  always  temporary.  They  were 
meant  to  be  merely  casual  and  extraordinary  additions  to 
the  Royal  revenue.     Tonnage  and  poundage  seems  to  have 

*  1  Lordi'  Report,  361.  t  Hallam's  Middle  Age*,  iii.  47. 
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been  considered  as  a  compensation  for  certain  claims 
regarding  the  hereditary  revenue  of  the  Crown,  and  until 
the  accession  of  Charles  I.  was  always  granted  during  the 
life  of  the  King.  The  Excise  duty  in  the  reign  of  Charles 
II.  was  avowedly  substituted  for  the  hereditary  revenue 
derived  from  the  military  tenures.  The  earliest  permanent 
tax  in  the  proper  sense  of  the  term  seems  to  have  been  that 
known  as  Hearth  Money  and  imposed  in  1662.*  No  other 
tax  of  a  permanent  character  was  imposed  until  after  the 
Revolution,  when  duties  were  raised  on  beer  salt  vellum 
paper  houses  and  coffee.^f*  The  Customs  were  made  perpetual 
in  the  reign  of  Queen  Anne.  From  that  time,  according  to 
the  practice  of  imposing  taxes  to  meet  loans,  the  number  of 
permanent  taxes  considerably  increased.  But  within  the 
present  century  J  the  tendency  towards  permanent  taxation  has 
far  outgrown  the  necessity  for  meeting  the  interest  of  the  debt. 
In  1798  the  Land  Tax  was  made  perpetual.  In  1822  the 
Malt  Tax,  in  1826  the  tax  on  tobacco  and  snuff,  in  1836 
the  tax  on  pensions  and  offices  were  dealt  with  in  a  similar 
manner.  In  1846  a  permanent  settlement  was  made  of  the 
last  of  the  great  annual  taxes,  and  the  sugar  duties  to  the 
amountof  five  millions  ayear  were  fixed  by  Actof  Parliament.| 
Except  the  Income  tax  no  considerable  portion  of  the 
revenue  is  now  temporary  :  and  whatever  is  permanent  is  of 
course  withdrawn  to  a  certain  extent  from  the  immediate 
and  unlimited  control  of  the  House  of  Commons. 

1^  §  ^  We  may  thus  see  why  the  good  old  method  of 
stopping  the  supplies,  which  our  ancestors  used  with  such 
efiect  and  of  which  their  descendants  sometimes  speak  so 
foolishly,  has  become  obsolete.    It  has  declined  for  the  same 


•  14  and  15  C.  II.  c.  3.  f  May,  Const,  Hut.  i.  475. 

I  See  Zllant.  clxii.  1981. 
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reason  that  the  Roman  Stoppage  of  the  Conscription 
declined.  That  refusal  formed  the  great  defensive  weapon 
of  the  early  Plebeians,  and  accordingly  some  politicians  of 
the  later  Republic  *  thought  that  its  revival  would 
effectually  check  the  Senatorial  party.  But  the  practice 
belonged  to  an  essentially  different  state  of  political 
conditions  ;  and  when  that  state  was  changed,  its  occupa- 
x/  tion  was  gone.  In  our  circumstances  to  stop  the  supplies 
^  would  be  a  A'ery  efficient  means  to  embarrass  ourselves, 
but  it  would  cause  no  personal  inconvenience  to  the 
Queen.  When  the  whole  public  service  looked  to  the 
Crown  as  its  real  and  not  merely  its  legal  paymaster, 
or  when  any  objectionable  line  of  policy  was  pursued  under 
the  personal  direction  of  the  King,  the  refusal  of  supplies 
was  a  formidable  check.  But  when  the  Civil  List  has  been 
separated  from  all  the  charges  relating  to  the  public 
service,  and  when  the  policy  of  the  Crown  is  the  policy  of 
Ministers  in  whom  the  House  of  Commons  has  confidence, 
and  when  permanent  charges  are  provided  for  by  permanent 
taxation,  the  old  remedy  loses  all  its  virtue.  The  Queen 
indeed  when  a  money  bill  is  presented  to  her,  still,  in  the 
same  gracious  words  of  Norman  French  which  on  similar 
occasions  her  ancestors  were  wont  to  use,  thanks  her  good 
subjects,  accepts  their  benevolence  and  also  wills  it ;  but 
her  gratitude  for  this  benevolence  is  purely  official.  The 
supplies,  although  they  are  granted  to  the  Crown,  are  for 
public  purposes  only ;  and  if  the  Commons  are  liberal,  they 
are  liberal  to  themselves  and  their  constituents.  Once  and 
v.-  only  once  since  the  Revolution,  in  17^^-  did  the  Commons 
attempt  to  withhold  the  supplies  ;  and  the  failure  of  their 
project  was  complete.  They  did  not  compel  the  resignation 
of  the  Ministry.     They  did  not  prevent  the  dissolution  of 

•  Mommsen's  Hist,  of  Rome,  iY.S9. 
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the  Parliament.  We  may  therefore  consider  that  this  great 
political  remedy  is  wholly  inappropriate  to  our  modern 
Constitution.  All  the  objects  which  it  was  ever  used  to 
obtain  can  now  be  obtained  more  surely  by  gentler  means. 

Colonifd  Legislatures,  misled  not  perhaps  unnaturally  by 
English  traditions,  have  sometimes  reduced  to  practice  this 
constitutional  theory.  I  am  not  aware  whether  in  any 
instance  they  have  attained  their  object.  The  following 
case*  however  illustrates  the  consequences  at  the  present 
day  of  a  stoppage  of  supplies.  In  1^8,  in  British  _Guiana. 
a  dispute  arose  between  the  Government  and  tlie  representa- 
tive branch  of  the  Legislature,  then  styled  in  that  country 
the  Combined  Court,  respecting  a  proposed  reduction  of  the 
salaries  on  the  Civil  List.  The  Combined  Court  proposed 
the  measure  on  the  ground  of  the  distressed  condition  of  the 
colony.  The  Government  opposed  it  on  the  ground,  among 
others,  that  it  involved  a  flagrant  breach  of  faith  with  the 
existing  officials.  It  was  the  period  at  which  the  great 
changes  in  British  commercial  policy  were  being  carried  into 
effect,  and  the  sugar  growers  were  eager  to  recover  the  pro- 
tection which  they  had  lost.  In  concert  therefore  with  the 
Protectionists  in  England,  and  as  part  of  a  general  system  of 
embarrassing  a  Free  Trade  Government,  the  Combined  Court 
resolved  to  stop  the  supplies.  The  principal  portion  of  the 
colonial  revenue  was  raised  by  an  annual  tax,  the  ordinance 
for  which  was  not  on  this  occasion  renewed.  It  was  pro- 
bably thought  that  the  Home  Government  would  in  these 
circumstances  resort  to  strong  measures,  and  would,  as  they 
had  on  a  foi'mer  occasion  done  in  the  case  of  Jamaica,  seek 
the  aid  of  the  Parliament  of  the  United  Kingdom  against 
the  contumacious  colonists.  Such  a  proposal  would,  in  the 
then  state  of  political  parties  in  England,  have  probably 

•  See  Earl  Grey's  Colonial  Policy,  i.  146,  157 ;  see  also  lb.  187,  411, 
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been  unsuccessful,  and  the  prospects  of  those  who  were- 
struggling  to  recover  for  the  British  sugar-grower  the 
monopoly  of  the  Home  market  would  have  been  improved. 
These  expectations,  if  they  had  been  entertained,  were  dis- 
appointed. The  Governor  was  instructed  that,  although  a 
revision  of  salaries  might  take  place  as  vacancies  occurred, 
the  rights  of  the  present  officers  must  be  maintained  ;  and 
that  no  change  in  the  commercial  policy  of  the  Kingdom 
would  be  proposed.  He  was  further  instructed  that,  as  the 
colony  declined  to  provide  the  pecuniary  means  requisite  for 
carrying  on  the  Public  Service,  he  must  strictly,  confine  him- 
self to  the  exercise  of  his  legal  powers  :  that  these  Public 
Services  for  which  he  was  refused  the  means  of  providing 
must  be  discontinued,  even  if  this  involved  disbanding  the. 
police,  and  shutting  up  the  hospitals,  and  an  interruption  of 
the  regular  course  of  justice  ;  and  that,  if  the  usual  colonial 
allowances  were  not  paid  to  the  officers  of  Her  Majesty's 
troops  serving  in  the  colony,  the  troops  would  be  with- 
drawn. After  allowing  the  usual  collection  of  taxes  to  be 
suspended  for  eleven  months,  the  Combined  Court  renewed 
the  tax-ordinance  for  three  months  ;  and  within  a  short  time 
afterwards  the  usual  financial  measures  were  passed  and  the 
controversy  terminated.  The  result  of  this  contest  was  that 
the  Combined  Court  failed  to  attain  the  objects  for  which  it 
contended  :  that  the  colony  lost  nearly  a  year's  income  and 
also  incurred  a  considerable  debt ;  that  the  consimiers  derived 
no  benefit  from  the  non-collection  of  the  import  duties  ;  that 
ideas  of  insubordination  were  excited  in  the  labourinjj 
classes  ;  that  credit  generally  was  shaken,  and  the  deprccia^ 
tion  of  property  aggi'avated ;  and  that,  in  addition  to  the 
delay  of  many  urgent  measures  of  general  utility,  a  reduc- 
tion of  taxation  which  might  have  been  immediately  effected 
was  postponed  for  three  years. 


CHAPTER    XIV. 


THE  EXPENDITURE  OF  THE  CROWN. 

§  1.  The  appropriation  of  supplies  was  not  the  only 
measure  of  tinancial  reform  which  is  due  to  the  Revolution. 
Warned  by  the  example  of  the  last  two  reigns,  the  Conven- 
tion Parliament  was  not  inclined  to  imitate  the  dangerous 
generosity  of  its  predecessors,  and  to  supplement  the  here- 
ditary revenue  with  the  grant  of  taxes  for  life.  The 
accounts  which  the  House  obtained  of  the  Royal  receipts  and 
expenditure  showed  a  remarkable  tendency  towards  an  in- 
crease of  income,  arising  from  the  increased  produce  of  the 
indirect  taxes  as  the  wealth  of  the  country  increased;'"  and 
at  the  same  time  showed  various  modes  of  outlay  which 
could  not  be  regarded  without  alarm.  The  hereditary 
excise,  the  substitute  for  the  military  tenures  for  which 
eighty  years  before  the  Commons  had  been  with  great 
difficulty  induced  to  offer,  as  a  sum  far  exceeding  their 
actual  amount,  an  annuity  of  £200,000,  now  produced  an 
income  of  nearly  four  times  that  sum ;  and  was  from  year 
to  year  steadily  and  rapidly  on  the  increase.  The  customs 
showed  a  similar  tendency  to  rise.  But  nearly  half  of  the 
whole  revenue  was  expended  upon  what  was  then  the  great 
object  of  national  fear  and  hatred,  a  standing  army  ;  and  a 
large  proportion  of  the  residue  was  placed  under  the  sus- 

•  Hallam,  Contt.  Hist.  iii.  114. 
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picious  head  of  secret  service  money.  The  Commons  there- 
fore felt  that  the  time  had  come  for  a  revision  of  the  whole 
financial  position  of  the  Crown.  William  had  expected  that 
he  would  be  placed  in  at  least  the  same  pecuniary  position 
as  his  uncles.  The  duties  of  Excise  and  Customs  which  pro- 
duced about  j6900,000  a  year  had  been  granted  to  James  for 
his  life :  and  William  thought  that  this  addition  to  his 
hereditary  revenues  should  be  renewed  to  him  for  the  same 
period.  But  on  this  point  the  Commons  were  inflexible  : 
and  William  was  deeply  mortified  and  ofiended  by  their 
apparent  want  of  confidence. 

It  is  not  easy,  and  for  the  present  purpose  it  is 
not  material,  to  state  the  precise  figures  of  this  settle- 
ment. But  there  were  three  principles  which  on  this 
occasion  the  House  of  Commons  established.  It  fixed 
an  annual  sum  as  sufficient  for  "  the  constant  necessary 
charge  of  supporting  the  Crown  in  time  of  peace."*  It 
divided  that  sum  into  two  parts,  of  which  it  appropriated  the 
one  to  the  charges  of  the  civil  Government  and  the  other  to 
the  maintenance  of  the  nayJ^■f•  It  declared  that  certain  spe- 
cified articles  were  part  of  the  charges  of  the  civil  Govern- 
ment. On  this  basis  provision  was  made  to  supplement 
the  hereditary  revenue.  A  compromise  respecting  the  duties 
gi'anted  to  the  late  King  was  effected.  That  portion  of  the 
Excise  which  had  been  settled  on  James  for  life  was  settled 
on  William  and  Mary  for  their  joint  and  separate  lives.J  It 
was  supposed  that  from  the  hereditary  revenues  and  from 
this  addition  to  them  their  Majesties  would  have  an  annual 
income  of  between  seven  and  eight  hundred  thousand 
pounds  independent  of  parliamentary  control.  On  this  in- 
come were  charged  the  expenses  of  the  Royal  Household 


*  3  Pari.  Hist.  193.  t  lb.  235. 

\  Macaolay,  Hist,  of  Eng.  ill.  558. 
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and  of  certain  civil  offices  which  had  been  enumerated  in  a 
list  laid  before  the  House.  The  duties  of  Customs,  which 
had  formed  the  larger  part  of  the  extraordinary  revenue 
granted  for  their  lives  to  Charles  and  to  James,  were  now 
granted  to  the  Crown  for  a  period  of  only  four  years.  The 
wars  which  continued  with  little  interruption  during  the 
reigns  of  William  and  of  Anne  disturbed  to  some  extent 
this  financial  policy  ;  but  the  principle  that  the  regular  and 
domestic  expenses  of  the  Crown  should  be  determined  by 
a  fixed  annual  sum,  and  that  this  sum  should  be  kept  apart 
from  the  expenses  of  the  various  departments  of  the  public 
service,  was  never  afterwards  abandoned. 

The  next  material  change  was  the  surrender  by  George 
the  Third  of  the  principal  hereditaiy  revenues  in  consider- 
ation of  a  definite  Civil  List.  His  Majesty  received  an 
annuity  of  £800,000,  out  of  which  he  defrayed,  as  his  prede- 
cessor had  done,  the  expenses  of  the  Royal  Household  and 
the  other  specified  charges  which  gave  to  this  branch  of  the 
revenue  its  name.  In  addition  to  this  income  the  King 
possessed  the  droits  of  the  Crown  and  Admiralty,  and  some 
other  sources  of  casual  revenue  including  Civil  Lists  for 
Ireland  and  Scotland.  In  fact  however  the  income  of  the 
Crown  was  during  this  reign  much  greater  than  these  figures 
represent.  During  the  reign  of  George  the  Third  the  Civil 
List  was  relieved  of  charges  amounting  in  the  whole  to  nine 
and  a  half  millions,*  while  in  the  same  period  the  Royal 
debts  were  paid  by  Parliament  to  the  amount  of  between 
three  and  four  millions.  On  the  accession  of  William  the 
Fourth  several  other  important  changes  were  made.  The 
whole  I'evenues  of  the  Crown  without  any  reservation,  but  not 
including  the  revenues  of  the  Royal  Duchies,  were  surren- 
dered to  Parliament.     The  Civil  List  was  still  further  re- 


•  May,  Const.  Hist.  i.  204. 
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lieved  from  charges,  such  as  the  salaries  of  the  Ministers  and 
of  the  Judges,  which  belonged  rather  to  the  administration 
of  public  affairs  than  to  the  dignity  or  the  personal  comfort 
of  the  Monarch.  The  Civil  List  was  divided  into  five  dif- 
ferent classes,  to  each  of  which  a  special  annual  sum  was 
appropriated.  These  principles  have  been  adopted  in  the 
construction  of  Her  Majesty's  Civil  List.  Suitable  provision 
is  thus  made  for  Her  Majesty's  Privy  Purse,  for  the  salaries 
of  the  members  of  Her  Majesty's  Household  and  retiring 
allowances  to  them,  for  the  expenses  of  Her  Majesty's  house- 
hold and  for  her  domestic  servants,  for  the  Royal  bounty  alms 
and  special  services,  and  for  pensions.  Thus  all  that  relates 
to  the  splendour  of  the  Crown,  or  the  personal  opulence  of 
the  Queen,  forms  a  distinct  item  in  the  national  expendi- 
ture. But  all  charges  relating  to  the  various  departments 
of  the  public  Services  receive  a  special  consideration.  They 
are  no  longer  confused  with  the  personal  expenses  incident 
to  Royalty.  For  those  Services  Parliament  can  now 
make,  without  any  apprehension  of  interference  with  the 
Royal  income,  such  provision  as  the  circumstances  of  each 
case  may  from  time  to  time  require. 

§  2.  One  branch  of  the  expenditure  for  which  the 
Civil  List  now  provides  merits  a  separate  notice.  It 
was  part  of  our  ancient  constitutional  policy*  to  furnish 
a  permanent  reward  to  public  service,  and  to  make 
that  reward  the  origin  of  families,  the  foundation  of  wealth 
as  well  as  of  honour.  The  Crown,  which  has  in  its  hands 
the  trust  of  the  daily  pay  for  national  services,  was  held 
also  to  have  in  its  hands  the  means  for  the  repose  of  public 
labour  and  the  fixed  settlement  of  acknowledfjed  merit. ,  In 
accordance    with   these   principles    it  was  held   that  the 

•  Burke'B   Workt,  iii.  385. 
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Kin^  might  alienate  or  charge  not  only  the  Royal  domains, 
but  also  any  part  of  the  Royal  revenue  from  whatever  source 
it  might  be  derived.  This  power,  although  it  did  not  receive 
a  judicial  confirmation  until  the  celebrated  Banker's  case  in 
1691,  had  previously  been  freely  exercised.  But  within  a 
few  years  afterwards  the  same  Act  which  limited  the  aliena- 
tion of  the  Crown  Lands  further  provided  that  no  portion 
of  the  hereditary  revenue  should  be  alienated  for  any  term 
beyond  the  life  of  the  reigning  King.  This  Act  did 
not  aft'ect  the  hereditary  revenues  of  Scotland  and  of  Ireland 
and  some  other  sources  of  revenue.  When  the  hereditary 
revenues  were  exchanged  for  a  fixed  Civil  List,  the  extent 
of  that  fund  was  the  only  limit  to  the  charges  upon  it.  No 
other  limit  was  assigned  to  the  amount  of  pensions  ;  and  no 
principle  in  their  distribution  regulated  the  discretion  of  the 
Kinj;  and  his  advisers. 

This  unrestricted  power  of  gi'anting  pensions  was 
thus  a  formidable  weapon  in  the  hands  of  the  Crown. 
The  amount  of  pensions  charged  on  the  Civil  List  on  an 
average  of  seven  years  before  Mr.  Burke's  great  move- 
ment in  1780  for  economic  reform  was  considerably  more 
than  £100,000  a  year.*  The  amount  of  similar  charges  on 
the  Irish  revenue  amounted  in  1793  to  £124,000.  In  1810 
the  pensions  charged  upon  the  revenues  of  Scotland  amounted 
to  £39,000.  Various  limitations  were  placed  by  Parliament 
on  each  of  these  funds  as  available  for  the  payment  of 
pensions.  At  length  on  the  accession  of  William  the 
Fourth,  when  the  remaining  portions  of  the  casual  revenues 
were  surrendered,  the  Pension  Lists  of  the  three  kingdoms 
were  consolidated.  The  entire  Civil  Pension  List  for  the 
whole  United  Kingdom  f  was  reduced  from  upwards  of 
£145,000  to  £75,000 ;  and  the  remainder  of  the  pensions 


•  Burke,  iii.  383.  t  May,  Corut.  Jlitt.  i.  217. 
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were  charged  on  the  Consolidated  Fund.  On  the  accession  of 
Her  Majesty,  a  further  change  was  made.  The  amount 
available  for  pensions  was  restricted  to  £1,200  in  each  year. 
It  was  also  provided  that  these  pensions  should  be  confined 
to  "  such  persons  as  have  just  claims  on  the  Royal  benefi- 
cence, or  who,  by  their  personal  services  to  the  Crown,  by 
the  performance  of  duties  to  the  public,  or  by  their  useful 
discoveries  in  science  and  attainments  in  literature  and  the 
arts,  have  merited  the  gracious  consideration  of  their 
Sovereign  and  the  gratitude  of  their  country." 

§  3.  The  change  which  in  the  last  two  centuries  has 
taken  place  in  the  financial  position  of  the  Crown  has  mate- 
rially afiected  the  nature  and  the  extent  of  the  Royal 
influence.  When  the  Royal  revenue  was  of  a  proprietary 
character,  the  King,  in  addition  to  his  political  sources  of 
influence,  possessed  those  which  naturally  belonged  to  every 
great  landowner.  The  demesne  lands  of  the  Crown  were 
even  in  the  sixteenth  century  of  great  extent.  They  were 
scattered  over  almost  every  county  in  England.  No  attempt 
was  made  by  the  Crown  to  carry  on  the  obviously  unpro- 
fitable business  of  cultivating  by  its  own  servants  these  vast 
and  scattered  estates.  They  were  let  out  upon  leases  for 
terms  of  years,  and  in  almost  all  cases  at  a  low  rent.  Tims 
most  of  the  great  families  of  the  nation  were  direct  tenants 
of  the  Crown.  They  were  subject,  if  they  had  given  any 
cause  of  oflfence,  to  find  at  the  expiration  of  their  term  that 
their  rent  was  raised,  or  that  an  increased  fine  for  renewal 
was  demanded,  or  even  that  a  renewal  upon  any  terms 
could  not  be  obtained.  In  many  cases  too  these  estates 
brought  with  them  a  predominant  influence  in  boroughs 
whicli  returned  members  to  Parliament.  Thus  the  gradual 
alienation  of  the  Crown  lands  deprived  the  Crown  of  a 
double  source  of  influence.    It  weakened  the  Royal  authority 
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among  the  constituencies,  and  it  took  away  from  the  Crown 
the  command  of  so  many  votes  in  Parliament. 

Another  great  source  of  the  Royal  authority  of  the  Crown 
was  wardships.  Although  this  incident  of  tenures  was  in  its 
nature  lucrative,  its  political  uses  seem  not  to  have  been 
overlooked.  After  the  Reformation  *  wardships  were 
regarded  as  an  important  means  for  securing  by  the  proper 
education  of  the  youthful  heir  the  extension  of  Protest- 
antism. But  at  all  times  this  prerogative  materially 
extended  the  influence  of  the  Crown.  Families  were  often 
placed  at  the  mercy  of  the  Court,  and  were  treated  accord- 
ing to  their  deserts.  The  youthful  head  of  a  loyal  house 
would  probably  find  that  the  Royal  claims  admitted  of  a 
moderate  composition.  When  the  family  had  given  offence 
or  been  troublesome,  the  right  of  wai'dship  afforded  a  good 
opportunity  of  indicating  in  a  perfectly  legal  manner  His 
Majesty's  displeasure.  So  important  was  this  prerogative 
in  the  time  of  the  Tudors  that  Sir  Thomas  Smith -j-  compares 
an  attempt  to  deprive  the  King  of  it  with  an  attempt  "  to 
take  the  club  out  of  Hercules'  hand."  The  Stuarts  however 
seem  to  have  used  this,  like  every  other,  branch  of  their 
prerogative,  as  a  mere  means  either  of  getting  money  or  of 
gratifying  their  favourites.  In  their  hands  a  great  political 
engine  became  a  pretext  for  extortion.  So  much 
was  this  the  case  that  at  the  time  of  the  abolition  of  the 
military  tenures  the  political  importance  of  the  question 
seems  to  have  been  generally  overlooked.  "  Pierpoint,"  says 
Bishop  BurnetJ  writing  of  the  statesman  by  whose  agency 
the  Act§  for  the  abolition  of  these  tenures  had  been  carried, 
"  valued  himself  to  me  upon  this  service  he  did  his  country 
at  a  time  when  things  were  so  little  considered  on  either 

*  Burnet,  Uut.  of  Hit  Own  Times,  i.  27. 
t  See  Amos,  Statutes  of  Henry  VIII.  66. 
\  I.  28.  §  12  C.  n.  c.  24. 
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hand  that  the  Court  did  not  seem  to  apprehend  the  value 
of  what  they  parted  with,  nor  the  country  of  what  they 
purchased." 

The  abolition  of  the  military  tenures  produced  another 
effect  of  the  same  kind  and  probably  as  little  foreseen.  The 
prerogative  was  now  no  longer  daily  presented  to  men's 
minds  as  something  distinct  from  and  superior  to  the 
ordinary  rules  of  law.  When  there  had  been  any  collision 
between  the  interest  of  the  Crown  and  the  interest  of  the 
subject,  that  of  the  latter  invariably  gave  way.  The  King 
had  certain  privileges  both  positive  and  negative,  possessed 
certain  rights  and  was  exempt  from  certain  obligations, 
which  no  subject  could  claim.  It  was  merely  in  relation  to 
his  proprietary  rights  that  these  privileges  existed  or  were 
at  least  of  frequent  occurrence.  There  was  thus  a  reciprocal 
influence  of  the  proprietary  and  the  political  powers  of  the 
Crown.  The  power  of  the  great  landowner  was  supported 
by  the  authority  of  the  head  of  the  State.  The  administra- 
tion of  the  King  derived  half  its  strength  from  that  irre- 
sistible power  in  matters  of  private  right  before  which  in 
the  ordinary  transactions  of  life  the  boldest  and  the  most 
litigious  must  bow.  Those  who  beheld  constantly  before 
their  eyes  "  the  gigantic  image  of  prerogative  in  the  full 
play  of  its  hundred  arms,"*  could  not  fail,  whether  they 
were  judges  or  private  subjects,  to  entertain  a  vivid  percep- 
tion of  its  might,  and  a  profound  awe  of  that  monarchy  of 
which  so  vast  a  power  formed  but  a  part.  When  therefore 
the  points  of  collision  between  the  King  and  the  subject 
were  diminished  or  removed,  when  there  was  no  longer 
compulsory  military  service,  or  wardship  or  purveyance  or 
any  other  of  their  kindred  grievances,  when  the  Crown 
lands  and  escheats  and  other  surviving  rights  of  the  Crown 

*  Hallam,  Middle  Ages,  ill.  153  ;   and  see  Contt.  Hist.  ii.  3. 
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were  managed  no  longer  as  the  great  supports  of  a  failing 
income  but  with  the  fortunate  carelessness  and  magnanimous 
neglect  of  a  public  department,  little  remained  on  which 
these  invidious  Royal  privileges  could  operate.  Their  pre- 
sent exercise,  when  they  are  called  into  action,  is  generally 
for  the  benefit  and  not  for  the  oppression  of  the  individual. 

We  have  in  the  reign  of  Henry  the  Eighth  a  curious 
instance  of  the  way  in  which  the  Crown  could  use  its  lawful 
prerogative  to  vex  and  harass  those  refractory  subjects  who 
dared  to  dispute  its  unlawful  claims.  The  King  was  in 
1545  engaged  in  a  war  with  France.  The  exigency  was 
great ;  the  ordinary  mode  of  obtaining  a  Parliamentary 
supply  was  slow  both  in  its  enactment  and  in  its  collection, 
and  a  grant  for  war  purposes  had  recently  been  made.  It 
was  therefore  determined  to  raise  money  by  a  benevolence 
or  compulsory  free  loan  from  the  wealthier  classes.  An 
alderman  of  London,  Richard  Reed,  refused  to  pay  what  he 
regarded  as  an  unlawful  exaction.  Such  disobedience  could 
not  be  overlooked.  The  feudal  duties  of  his  office,*  although 
by  long  usage  they  had  been  commuted  for  money  payments, 
bound  the  alderman  to  render  military  service  for  a  fixed 
period  at  the  call  of  the  Crown.  Reed  was  accordingly  sent 
to  join  the  English  army  which  was  then  on  active  service 
on  the  Scottish  border.  Instructions  were  at  the  same  time 
given  to  the  general  f  to  employ  this  unwilling  recruit  on 
the  hardest  and  most  perilous  duty,  and  to  subject  him  when 
in  garrison  to  the  greatest  privations,  that  he  might  feel  the 
smart  of  his  folly  and  sturdy  disobedience  ;  and  finally  to 
use  him  in  all  things  according  to  the  "  sharpe  disciplyne 
militar  of  the  Northern  wars."  Malicious  courtiers  record 
that  the  unfortunate  alderman  was  taken  by  the  Scotch  ; 
and  was  obliged  to  pay  for  his  ransom  a  much  larger  sum 


•  Froude,  Hist,  of  Eng.  iv.  391.  t  Hallam,  Corutit.  Hiit.  i.  25. 
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than  the  amount  of  benevolence  which  he  had  been  expected 
to  contribute. 

§  4.  It  is  needless  to  point  out  the  influence  which  the 
Crown  must  have  obtained  from  its  power  of  granting  its 
hereditary  demesnes,  or  its  casual  revenues.  The  Courtiers 
then  formed  a  distinct  profession.  Like  other  professions, 
although  more  extensively  and  with  more  injurious  effects, 
courtiership  acted  as  a  lottery.  It  contained  some  brilliant 
prizes  and  many  blanks  ;  but  it  kept  dependent  upon  Court 
favour  all  who  hoped  to  draw  either  some  prize  or  some 
prize  better  than  that  which  they  had  already  obtained. 
These  prizes  were  many  and  various.  Sometimes  the  grant  of 
an  estate  was  sought.  Sometimes  the  gift  was  concealed 
under  the  thin  disguise  of  a  sale  for  an  almost  nominal  con- 
sideration. Sometimes  a  licence  to  do  a  prohibited  act  was 
granted.  Sometimes  a  patent  of  monopoly  was  conferred. 
Although  these  and  many  similar  grants  were  illegal,  there 
were  many  sources  of  Royal  bounty  to  whicji  no  such  exception 
could  be  taken.  Forfeitures  might  be  remitted  to  a  loyal 
subject,  or  enforced  against  a  troublesome  one.  The  lands 
and  goods  of  a  convicted  felon  were  in  much  request ;  and 
grants  of  forfeitures  were  frequently,  although  illegally,  made 
without  waiting  for  the  formality  of  a  conviction.  Pardons* 
were  granted  without  scruple  by  aU  our  earlier  Kings  cither 
for  money  or  as  a  means  by  which  the  holder  might  obtain 
money.  Even  in  the  time  of  James  the  Second,  such  grants 
were  saleable  commodities.  Besides  these  and  many  other 
modes  of  gratification,  the  King  possessed  his  legitimate 
patronage,  and  his  power  of  bestowing  titular  distinctions. 

In  such  circumstances  we  may  readily  conceive  the  pro- 
dominating  influence  of  the  Crown.     It  was  indeed  three  or 

*  Hallam,  Middle  Ages,  ill.  168,  note. 
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even  two  centuries  ago  the  fountain  of  wealth,  no  less  than 
the  fountain  of  honour.  In  the  limited  range  of  English 
industry  there  were  then  few  opportunities  for  making  a 
fortune.  The  country  was  too  poor  to  admit  of  those  great 
industrial  and  professional  successes  with  which  we  now  are 
familiar.  For  a  younger  brother  of  a  noble  house,  for  an 
aspiring  man  without  connections,  the  most  advantageous 
opening  was  the  public  service :  and  successful  public 
service  meant  the  favour  of  the  Court.  In  any  other  sense 
indeed  the  public  service  afforded  but  a  small  field  in  com- 
parison with  that  which  it  at  present  presents.  The 
expense  to  the  Tudors  and  the  Stuarts  of  the  navy, 
of  the  ordnance,  of  the  diplomatic  service,  seems  to 
us  absurdly  small.  But  the  King's  personal  favourites,  his 
Ministers  or  his  favoured  Courtiers,  made  enormous  gains. 
It  is  probable  that  in  the  time  of  Charles  the  Second  the 
income  of  the  Prime  Minister  during  his  tenure  of  office  far 
exceeded  that  of  any  other  subject.  The  place  of  Lord  Lieu- 
tenant of  Ireland  *  was  worth  twice  the  income  of  the  richest 
Duke  in  England.  Clarendon,  the  members  of  The  Cabal, 
Danby,  each  in  their  turn  accumulated  immense  wealth.  At 
the  same  time  the  average  income  of  a  peer  was  about  three 
thousand^-  and  of  a  baronet  about  nine  hundred,  pounds  a 
year  ;  and  the  barristers  who  were  at  the  head  of  their  pro- 
fession never  made  in  any  year,  unless  they  were  in  the 
service  of  the  Crown,  two  thousand  pounds.  It  was  plain 
therefore  what  was  the  shortest  road  to  riches.  "  This,"  as 
Lord  Macaulay  observes,  "  is  the  true  explanation  of  the 
unscrupulous  violence  with  which  the  statesmen  of  that  day 
struggled  for  office,  of  the  tenacity  with  which,  in  spite  of 
vexatious  humiliations  and  dangers  they  clung  to  it,  and  of 
the  scandalous  compliances  to  which  they  stooped  in  order 


*  Macaulay,  Hist,  of  Eng.  i.  309. 
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to  retain  it."  Yet  this  influence,  enormous  as  it  undoubtedly 
was,  tended  to  work  its  own  limitation.  A  great  class  of 
wealthy  proprietors  was  thus  formed  which  became  both 
able  and  willing  to  resist  the  advance  of  prerogative. 
Political  gratitude  is  proverbially  weak.  When  even  at  the 
present  day  the  steady  adherent  of  a  Ministry  is  raised  to 
the  Upper  House,  he  often  gives  but  a  hesitating  support, 
and  still  oftener  is  habitually  absent.*  It  does  not  always 
follow  that  he  will  continue  even  to  sit  with  his  former 
friends.  There  is  not  the  least  security  that  his  successor 
will  maintain  the  old  political  connection.  In  like  manner 
very  many  of  the  most  considerable  families  in  England,i- 
whether  within  or  without  the  limits  of  the  peerage,  owe 
their  position  to  the  bounty  of  the  Tudor  Kings.  Yet 
although  the  spoils  of  the  monasteries  increased  indefinitely 
the  power  of  Henry  the  Eighth,  his  very  profusion  served  to 
raise  a  class  of  men  which  supplied  the  leaders  of  the  oppo- 
sition in  the  coming  struggle  with  the  Crown. 

The  latest  instance  in  which  the  proprietary  powers  of 
the  Crown  were  used  at  once  to  punish  a  political  opponent 
and  to  reward  a  political  supporter  occurred  in  the  reign  of 
George  the  Third.J  The  old  rule  of  law  in  relation  to  a 
possession  adverse  to  the  Crown  was  "  Nullum  terripus 
occurrit  regi."  By  an  Act  of  James  the  First  §  all  titles  were 
protected  from  claims  of  the  Crown  after  a  quiet  possession 
of  sixty  years.  But  this  enactment  was  only  retrospective, 
and  the  Crown  was  consequently  not  barred  as  to  any  claim 
that  it  might  raise  to  any  land  that  was  not  enjoyed  for 
sixty  years  prior  to  19th  February,  1623.  The  Duke 
of  Portland,  by  a  grant  to  his  ancestor  Bcntinck  from 
WiUiam    the   Third,    held   the   Manor   of    Penrith    which 


*   See  May,  Const.  Hitt.  i.  253.  f  Hallam,  Contt.  Hi$U  i.  79. 
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comprised  the  forest  of  Inglewood  in  the  County  of  Cum- 
berland. This  estate  brought  with  it  great  political 
influence  in  the  Counties  of  Cumberland  and  Westmoreland. 
The  Duke  of  Portland  was  a  "Whig  :  the  other  great  terri- 
torial magnate  in  those  counties,  Sir  James  Lowther,  was  a 
Tory,  and  was  in  peculiar  favour  at  Court.  Grounds  were 
found  for  disputing  the  Duke  of  Portland's  title  :  and  a  lease 
of  the  estate,  on  the  understanding  that  he  should  litigate 
the  Duke's  claim,  was  granted  to  Sir  James  Lowther.  To 
remedy  this  grievance  an  Act,*  which  generally  bears  the 
name  of  its  chief  promoter  Sir  George  Saville,  was  passed, 
but  not  until  the  general  election  was  over,  by  which  all 
claims  of  the  Crown,  at  whatever  period  they  may  have 
arisen,  are  barred  after  an  adverse  possession  of  sixty  years. 
A  clause  however  was  inserted  saving  any  claims  which 
might  be  prosecuted  within  a  year  after  the  passing  of  the 
Act.  Under  this  clause  Sir  James  Lowther  commenced  a 
series  of  proceedings  unprecedented  in  their  kind  and 
amounting  almost  to  a  public  convulsion.  The  authority  of 
Parliament  was  invoked,  but  unsuccessfully :  and  ultimately 
the  Inglewood  estate  remained  in  good  Tory  hands. 

§  5.  These  sources  of  influence  have  long  passed  away. 
No  King  of  Great  Britain  has  ever  gi'anted  to  a  favourite 
courtier  the  greater  part  of  a  county,  or  has  introduced  to  a 
youthful  heiress  the  highest  bidder  for  her  hand.  But  in 
the  room  of  the  fountains  that  have  been  thus  dried  up, 
others  scarcely  less  copious  have  been  discovered.  Since  the 
accession  of  the  House  of  Hanover  every  public  depart- 
ment has  been  greatly  increased ;  and  many  new  and 
important  branches  of  the  public  service  have  come  into 
existence.     The  new  modes  of  raising  revenue  brought  with 

*  9  George  III.  o.  16. 
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them  new  modes  of  collecting  it.  The  Customs  the  Excise 
the  Stamps  the  Post  Office  and  the  Income  Tax  all  require 
for  their  collection  a  large  staff  of  skilled  officials.  The 
Army  is  entirely  of  post-revolutionary  growth.  The  Navy, 
for  the  whole  expenses  of  which  in  times  of  peace  £000,000 
seemed  to  the  Convention  Parliament  an  ample  provision, 
now  requires  for  its  non-effective  service  more  than  twice 
that  sum:*  and  expends  in  wages  alone,  and  even  at  a  very 
low  rate,  upwards  of  three  millions  sterling.  There  are 
about  40,000  persons  engaged  in  the  Civil  Service.-f*  There 
are  more  than  twice  that  number  in  the  navy ;  and 
between  three  and  four  times  that  number  in  the  British 
army.  All  these  persons  hold  their  places  during  the  plea- 
sure of  the  Crown  ;  and  may  be  dismissed  either  peremf)t- 
orily  and  without  any  reason  assigned,  or  under  such 
regulations  as  the  Crown  thinks  fit  to  impose  upon  itself. 
Nor  is  this  all.  Immense  sums  are  sometimes  raised  by 
way  of  loan  ;  and  great  public  works  are  imdertaken.  In  aU 
these  cases  there  is  ample  room  for  political  favour.  We 
have  already  seen  that  George  the  Third  distributed  in 
pensions  a  yearly  sum  of  nearly  a  quarter  of  a  million  ;  and 
that  the  exercise  of  his  bounty  was  not  subject  to  any 
restriction.  The  concurrent  opemtion  of  all  these  forces  gives 
the  Executive  power,  as  Blackstone  observes,^  "  so  persuasive 
an  energy  with  respect  to  the  persons  themselves,  and 
so  prevailing  an  interest  with  their  friends  and  families, 
as  will  amply  make  amends  for  the  loss  of  external 
prerogative." 

It  was  therefore  the  policy  of  the  Whig  leaders, 
who  fought  the  battle  of  the  Constitution  against  the  great 
resources  and  the  settled  obstinacy  of  George  the  Third,  to 


•  Levi,  On  Taxation,  154.  t  Levi's  Annals,  ii.  240. 
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limit  in  some  degree  the  Royal  influence.  They  desired  in 
the  words  of  Mr.  Fox*  "  to  give  a  good  stout  blow  to  the 
influence  of  the  Crown  ; "  and  if  that  were  done  they  were 
content  to  leave  the  rest  to  time.  Various  attempts  were 
made  to  effect  this  object  by  excluding  from  the  House  of 
Commons  those  who  were  within  reach  of  the  predomi- 
nating power.  But  although  these  disabling  acts  were 
useful  in  establishing  that  distinction  between  political 
and  non-political  officers  which  I  have  already  noticed,  they 
were  insufficient  for  their  intended  purpose.  I  had  in  a 
preceding  chapter  occasion  to  observe  the  despair  with 
which  the  boldest  chief  of  the  opposition  regarded  even 
under  the  Regency  a  contest  with  the  Crown.  But  there 
are  other  grounds  from  which  we  may  infer  both  the 
former  greatness  of  that  power,  and  the  extent  to  which 
that  greatness  has  departed.  In  every  case,  prior  to  the 
Reform  Act,  of  what  is  called  an  Appeal  to  the  Country, 
in  1784  in  1807  and  in  1831,  the  Crown  obtained  a  decided 
majority.  Since  the  passing  of  the  Reform  Act,  there  have 
been  five  such  dissolutions,  in  1835  in  1841  in  1852  in  1857 
and  in  1859  ;  and  the  ministry  in  whose  favour  the  disso- 
lution took  place  has,  with  the  exception  of  the  election  of 
1857,  been  invariably  defeated. 

§  6.  If  we  seek  the  means  by  which  this  great  increase 
to  the  power  of  the  Executive  Government  has  been  ac- 
complished without  an  undue  extension  of  the  personal 
authority  of  the  King,  we  shall  find  that  they  consist  in  some- 
thing deeper  than  the  creation  of  a  political  incapacity.  If 
placemen  and  pensioners  and  contractors  once  abounded  in 
Parliament,  the  exclusion  of  these  persons  from  the  House 
of  Commons  or  from  the  electoral  franchise  did  not  diminish 

•  Memoriah  and  Correspondence,  i.  316. 
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the  power  of  granting  places  or  pensions  or  contracts.  The 
true  remedy  lay  in  the  proper  regulation  of  this  power :  and 
this  regulation  again  was  found  in  dealing  with  these 
matters  according  to  their  real  use,  and  not  for  any  other 
purpose.  When  places  were  granted  for  the  bond  fide  per- 
formance of  the  duties  of  each  place  by  its  incumbent, 
when  pensions  were  given  as  the  reward  of  actual  merit  or 
as  the  expression  of  real  sympathy,  when  contracts  were 
treated  as  matters  of  business  and  not  as  matters  of  grace, 
no  degree  of  influence  calculated  to  disturb  the  most  timid 
constitutionalist  remained.  The  great  reforms  which  Burke 
commenced  and  which  Pitt  carried  out  got  rid  of  the  nui- 
sance of  offices  executed  by  deputy  and  of  menial  services 
nominally  rendered  by  noblemen.  The  turnspit*  of  the 
King's  kitchen  was  no  longer  either  a  member  of  Parliament 
or  a  person  in  the  rank  of  a  member  of  Parliament.  Wlien 
the  old  excuses  for  corruption  were  abolished,  when  the 
Royal  household  and  the  public  service  were  rendered  at 
least  comparatively  efficient,  the  course  of  influence  was 
checked.  Probably  this  test  of  efficiency  will  be  found  the 
great  safeguard  against  political  favour,  and  the  great  pro- 
tector of  the  public  service.  The  patronage  of  the  Crown, 
whether  it  be  dispensed  by  the  King  himself  or  by  a  minis- 
ter, can  never  do  much  harm,  if  precaution  be  taken  either 
by  the  previous  application  of  a  reasonable  educational  test 
or  otherwise  that  it  shall  not  be  extended  to  undeserving 
persons.  Thus  too  Lord  Rockingham  and  his  party 
conceived  that  they  had  effected  a  great  reform  when 
they  disfranchised  revenue  officers.  Lord  Rockingham 
declared  that  by  the  votes  of  the  revenue  officials  the  Crown 
had  a  predominating  .influence  in  seventy  boroughs.  But 
the  evil  was  more  deeply  seated  than  the  Whig  statesman 

•  See  Burke's  Works,  iii.  371. 
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seems  to  have  supposed.  It  sprang  not  from  the  rights  of 
the  servants  of  the  Crown,  but  from  the  abuses  of  the 
electoral  system.  If  there  were  seventy  boroughs  which 
could  be  secured  by  the  presence  of  so  small  a  body  as  the 
officers  of  revenue,  and  if  their  representation  continued  to 
be  an  object  of  desire  to  the  Crown,  and  if  the  Crown  had 
sufficient  funds  at  its  disposal,  it  would  soon  find  new  means 
of  controlling  the  elections.  It  was  not  until  such  boroughs 
were  abolished  or  at  least  rendered  less  manageable,  and  until 
the  pecuniary  resources  of  the  Crown  were  subjected  to 
control,  that  this  evil  was  completely  removed. 

This  method  of  extirpation  was  successfully  applied  by  Mr. 
Pitt  to  another  case  with  which  Lord  Rockingham  had  tried 
his  feeble  palliatives.  By  an  Act  passed  in  1782  contractors 
were  excluded  from  the  House  of  Commons.  But  no 
attempt  was  made  to  check  the  practice  of  using  for  pur- 
poses of  patronage  contracts  whether  for  loans  of  money  or 
for  the  execution  of  public  works.  The  abuse  of  these  con- 
tracts, not  so  much  by  the  King  as  by  his  servants,  had  been 
almost  incredible.  Even  Mr.  Fox  seemed  to  regard  them 
as  legitimate  sources  of  ministerial  patronage,  and  only  com- 
plained of  their  abuse.  But  with  prudent  boldness  Mr. 
Pitt  ventured  to  discard  these  dangerous  supports.  When 
he  required  his  first  loan,  he  gave  notice  that  he  would  con- 
tract for  the  loan  with  those  who  offered  the  lowest  terms. 
He  opened  the  sealed  tenders  in  the  presence  of  the 
Governor  and  Deputy  Governor  of  the  Bank  of  England, 
and  at  once  accepted  the  lowest  offer  for  the  entii:^ 
amount.*  The  example  thus  set  has  served  as  a  precedent 
and  a  model  for  all  subsequent  transactions  of  the  kind. 
The  same  remarks  apply  to  pensions.  There  was  one  w4y 
and  one  way  only  of  dealing  with  them.     The  gross  sum 

*  Earl  Stanhope's  Life  of  Pitt,  i.  220. 
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available  for  pensions  was  limited  ;  and  its  distribution  was 
put  under  stringent  regulations. 

Thus  during  the  eai-ly  part  of  the  reign  of  William 
the  Fourth  two  great  constitutional  changes  were 
effected  which  concurrently  reduced  the  authority 
of  the  King.  By  the  Reform  Act  the  constituencies 
were  so  purified  and  enlarged  as  to  be  at  least  in  a  less 
degree  than  formerly  within  the  reach  of  "  the  persuasive 
energy  "  of  the  Crown.  By  the  regulation  of  the  Civil  List 
the  chief  source  of  that  energy  w^as  removed.  Nothing  now 
remains  to  the  Crown  except  the  regulated  exercise  of  its 
patronage,  and  the  distribution  of  its  honours.  Even  these 
resources  have  lost  much  of  their  original  power.  Not 
merely  has  the  number  of  political  offices  been  dimin- 
ished, but  the  emoluments  of  those  offices  which 
remain  have  been  greatly  reduced.  Even  in  the 
seventeenth  century  a  statesman  who  was  at  the 
head  of  affairs  might  easily  and  without  disrepute  acquire* 
in  no  long  time  a  fortune  sufficient  to  sup])ort  a  dukedom. 
The  salary  of  a  Minister  of  State  was  at  the  Revolution  at 
leiist  twice  as  great  as  the  average  income  of  a  peer.  Com- 
missioners of  Customs  and  Lords  of  the  Bedchamber  received 
at  least  fifty  per  cent,  more  than  the  average  income  of  a 
member  of  the  House  of  Commons.  The  regular  salary 
however  was  the  smallest  part  of  the  gains  of  an  official  in 
that  age.  What  we  should  now  call  gross  corruption  was 
then  practised  without  disguise  and  without  reproach. 
"  Titles  places  commissions  pardons  were  daily  sold  in 
market  overt  by  the  highest  dignitaries  of  the  realm  ;  and 
every  clerk  in  every  department  imitated  to  the  best  of  his 
power  the  evil  example."  f  Out  of  the  disasters  and  the 
profligate  expenditure  of  the  American  war  a  great  change 

*  Macauloy,  Ilist.  of  Eng.  i.  309.  ]  lb. 
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arose.*  A  new  Kpirit  was  infused  into  the  Government  by 
the  popular  movement  of  1V80.  A  systematic  order  in  the 
public  finances  was  gradually  introduced  ;  and  a  sense  of 
personal  integiity,  unknown  either  in  our  previous  history 
or  in  the  administration  of  most  other  countries,  became 
confirmed.  All  irresrular  ffains  were  cut  off.  Official  incomes 
and  official  duties  were  revised.  Since  the  Peace  of  1815  the 
wealth  of  the  country  has  advanced  with  such  rapidity  that 
the  gains  of  private  life  far  surpass  the  gains  of  office.  At  the 
present  time,  there  is  hardly  any  political  office  which  thsj 
majority  of  members  of  Parliament  would,  for  the  sake  only 
of  the  salary,  desire  to  have.  Most  of  such  offices,  so  far 
from  being  profitable,  actually  involve  expense.  Salaries 
have  been  reduced,  while  the  rate  of  social  expenditure  has 
increased  ;  and  at  the  same  time  the  men  who  are  now 
returned  to  the  House  of  Commons  are  usually  so  wealthy 
or  so  profitably  engaged  in  their  private  affairs  that  they 
are  reluctant  in  any  circumstances  to  accept  office.  The 
influence  therefore  of  Government  has  visibly  decreased. 
So  completely  has  the  fear  which  haunted  our  grand- 
fathers been  dissipated  that  the  unlawful  presence  of 
five  Under  Secretaries  in  the  House  of  Commons,  to  which 
four  only  are  admissible,  was  generally  regarded  as  an 
amusing  blunder,  and  not  as  a  matter  of  the  slightest 
political  importance.  Such  an  incident  would  have  excited 
very  different  feelings  if  it  had  happened  eighty  or  ninety 
years  ago,  under  the  administration  of  Lord  North  and  not 
of  Lord  Palmerston. 

So  great  has  been  the  reduction  of  the  Parliamentary 
influence  of  the  Crown  that  some  persons  have  thought  that 
it  is  tending  to  produce,  if  it  have  not  already  produced,  an 
organic   change   in  the   Constitution.      Tliey  sup}X)se  that 

•  Earl  Russell,  life  of  Fox,  i.  227. 
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the  Administration  ought  always  to  command  a  majority  in 
the  House  of  Commons  ;  and  that  a  majority  can  only  be 
obtained  by  exchanging  patronage  for  support.  Further 
they  hold  that  this  barter  was  greatly  facilitated  by  the 
small  boroughs  which  the  Reform  Act  swept  away  ;  and 
accordingly  they  were  at  the  time  unable  to  understand  how 
after  that  measure  "  the  King's  Government  was  in  future  to 
be  carried  on."  This  esoteric  doctrine  of  the  Tory  party,  as  it 
has  been  well  called,  has  found  an  unexpected  supporter  in 
Earl  Grey.*  In  his  view  the  loose  and  uncertain  ties  of 
party,  and  the  varied  and  often  unreasonable  motives  that 
influence  public  men,  require  some  stronger  means  of  cohe- 
sion ;  and  he  thinks  that  in  the  reaction  against  former  abuses 
we  have  in  the  usual  manner  run  into  the  opposite  extreme. 
Yet  this  opinion,  notwithstanding  the  respect  to  which  Earl 
Grey's  authority  is  justly  entitled,  may  well  be  doubted. 
The  theory  which  permits  the  Executive  to  tamper  with 
the  body  assigned  for  its  control  by  the  Constitution  is 
indefensible.^*  The  means  by  which  the  theory  is  carried 
into  effect  are  vicious.  The  strength  which  is  thus  obtained 
is,  as  experience  has  amply  shown,  precarious  unstable  and 
unpopular.  The  inconveniences,  so  far  as  they  are  real,  of 
the  present  system  are  either  merely  incidental  to  the  transi- 
tion from  one  state  of  things  to  a  different  state,  or  arise 
from  the  undue  extension  of  Executive  interference  in 
matters  that  properly  pertain  to  the  Legislature  alone.  But 
it  is  probable  that  these  evils  are  exaggerated.  The  old 
Governments  were  not  always  strong  ;  the  modern  Govern- 
ments are  not  always  weak.  Before  the  Reform  Act,  when 
public  opinion  was  definite  and  decided,  the  Ministry  was 
strong  ;  when  public  opinion  is  definite  and  decided,  the 
Ministry    is   strong   now.      No    Ministry    in   the   days  of 

•  Pari.  Gov.  99.  t  See  National  Review,  x.  240. 
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unreformed  Parliaments  was  stronger  than  that  of 
Sir  Robert  Peel  in  1841  or  of  Lord  Palmerston  in  1857. 
But  of  all  the  numerous  Administrations  of  George  the 
Third  the  only  strong  ones  were  that  of  Mr.  Pitt,  and  that 
which  under  various  chiefs  conducted  to  its  close  the  great 
contest  with  Napoleon.  Of  Mr.  Pitt's  first  Parliament,  that 
which  overwhelmed  the  forces  of  the  Coalition,  contemporary 
politicians  said  "  that  it  was  a  very  loose  Parliament,  and 
that  Government  had  not  a  decisive  hold  upon  it  on  any 
material  question."*  In  1810  the  Duke  of  Wellington  con- 
temptuously denies  the  Perceval  Administration  to  be  a 
Government  ;■}•  and  asks  what  support  could  be  expected 
from  Ministers  that  are  beaten  in  the  House  of  Commons 
three  times  a  week.  Some  years  afterwards  we  find  the 
same  illustrious  person,  then  a  leading  member  of  the 
Administration,  complaining  bitterly  of  the  conduct  of  his 
supporters.  He  saysj  that  the  country  gentlemen  not  only 
give  individual  votes  against  the  Government,  but  "  act  in 
concert  and  as  a  party  independent  of,  and  without  con- 
sultation with  the  Government  which  they  profess  to  sup- 
port but  really  oppose  ; "  and  he  declares  that  a  sense  of 
duty  alone  in  the  peculiar  circumstances  of  the  time  induced 
him  to  retain  his  office.  On  several  occasions  indeed  that 
Administration,  §  so  far  from  being  a  model  of  strength, 
seems  to  have  been  in  a  most  precarious  position. 

We  may  well  believe  that,  partly  in  the  exercise  of 
the  just  and  essential  prerogatives  of  the  Crown,  and  partly 
from  the  public  sympathy  and  support  which  an  efficient 
and  conscientious  performance  of  their  duties  is  sure  to 
obtain,  a  Ministry  of  the  present  day  has  all  the  authority 

*  Earl  Stanhope's  Life  of  Pitt,  i.  288. 
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in  ParliameDt  that  it  needs  or  that  it  ought  to  possess.  The 
actual  organisation  of  the  Administration  and  its  political  unity 
necessarily  give  it  great  influence  ;  and  its  strength  would 
probably  be  increased  if  it  were  understood  that  nothing 
short  of  a  direct  vote  of  want  of  confidence  or  a  defeat  on 
some  question  of  unusual  magnitude  should  cause  a  Minis- 
terial resignation.  It  must  not  be  forgotten  that  our  system 
of  Parliamentary  Government  and  especially  its  latest 
development  is  still  very  young  ;  and  that  the  general  tone 
of  public  morality  has  within  the  last  century  experienced 
an  extraordinary  improvement.  We  are  not  to  look  back  to  the 
machinery  of  an  obsolete  system  for  the  means  of  curing  our 
defects.  We  ought  rather  to  look  forward  for  their  remedy 
to  that  higher  and  better  moral  tone  which  we  may  reason- 
ably expect.  We  need  not  therefore  fear  even  a  further 
diminution  of  this  influence  by  better  regulations  for  the 
Public  Service.  The  real  question  is  merely  the  benefit  of 
the  service.  If  that  be  secured,  the  old  truth  that 
corruption  wins  not  more  than  honesty  will  approve  itself 
"  There  is  no  real  cause,"  says  Mr.  Hallam,*  "  to  a}>pre- 
hend  that  a  virtuous  and  enlightened  Government  would  find 
difficulty  in  resting  upon  the  reputation  justly  due  to  it, 
especially  when  we  throw  into  the  scale  that  species  of 
influence  which  must  ever  subsist,  the  sentiment  of  respect 
and  loyalty  to  a  Sovereign,  of  friendship  and  gratitude  to  a 
Minister,  of  habitual  confidence  in  those  entrusted  with 
power,  of  aversion  to  confusion  and  untried  change,  which 
have  in  fact  more  extensive  operation  than  any  sordid 
motives,  and  which  must  almost  always  render  tliem 
unnecessary." 

§  7.  A  result,  which  I  have  already  had  occasion  to  notice, 
of  the  separation  of  the  personal  and  the  official  revenue, 

•  Comt.  Hi»t.  iii.  264. 
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if  I  may  so  speak,  of  the  Crown  is  the  comparative  facility 
with  which  many  important  legislative  reforms  can  now  be 
made.  In  former  times  the  interest  of  the  King  was  a 
direct  obstacle  to  almost  every  project  of  improvement. 
Edward  the  First  objected  to  the  free  alienation  of  land 
because  it  tended  to  increase  the  number  of  his  tenants  who 
held  not  directly  from  the  Crown  but  through  the  medium 
of  some  tenant  in  chief  Henry  the  Eighth  objected. to  the 
free  devising  of  land  because  he  was  thereby  greatly 
wronged  in  the  collection  of  his  wardships  and-  of  his 
primer  seisins.  He  proposed  as  a  compromise  to  give 
a  testamentary  power  over  half  the  testator's  lands 
in  consideration  of  the  Royal  rights  being  secured 
over  the  remaining  half  "  Therefore,  he  said  to  the  Com- 
mons,* if  you  do  not  take  a  reasonable  thing  when  it  is 
offered,  I  will  search  out  the  extremity  of  the  law  :  and 
then  I  will  not  offer  so  much  again."  Accordingly  when 
there  was  a  reluctance  to  accept  his  proposal,  he  attempted 
by  the  Statute  of  Uses  to  abolish  altogether  wills  of  real 
estate.  The  interest  of  the  Crown  in  the  fines  imposed  by 
the  Star  Chamber  seems  both  to  have  aggravated  the 
punishments  which  that  Court  inflicted  and  to  have 
induced  convictions  on  insufficient  proof -f-  We  have 
seen  with  what  difficulty  and  after  what  negotia- 
tions the  military  tenures  and  their  mischievous 
incidents  were,  even  with  the  payment  of  ample  compensa- 
tion, extirpated.  James  I.  and  Charles  I.  freely  used 
prohibitory  proclamations  asa  means  of  raising  revenue,  either 
both  by  fine  or  by  dispensation.^  When  in  the  reign  of 
Charles  the  Second  private  enterprise  had  started  in  London 
a    penny  post,   the  undertaking   was  adjudged   to  be  an 

*  See  Amos,  Statutes  of  Henry  VIII.  116. 
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infraction  of  the  Duke  of  York's  monopoly  of  the  Post  Office. 
A  question  of  revenue  interfered  in  the  reign  of  William  the 
Third  with  the  proper  settlement  of  the  Judges'  salaries. 
So  in  the  case  of  statutory  penalties  the  personal  interest  of 
the  King  was  a  formidable  impediment  to  the  repeal  or 
alteration  of  any  Act  by  which  they  were  imposed.  Thus 
not  only  were  penalties  preserved  after  it  was  felt  that  they 
had  become  unreasonable,  but  they  tended  to  protect  laws 
which,  apart  from  any  severity  in  their  administration, 
were  politically  inexpedient.*  In  the  administration  too  of 
such  laws,  and  in  the  enforcement  of  escheats  and  forfeitures, 
the  King  had  a  direct  personal  interest  in  severity.  At  the 
present  day  Her  Majesty  may  retain  all  the  gratitude  and 
all  the  admiration  which  spring  up  so  luxuriantly  beneath 
the  gentle  rain  of  mercy  :  but  she  is  personally  not  one 
farthing  poorer,  though  she  restore  an  escheated  county  or 
remit  the  forfeiture  of  a  gold  mine.  Even  in  modern 
times  the  personal  interest  of  the  King  is  readily 
supposed  to  influence  his  policy.  The  surrender  of 
the  hereditary  revenues  by  George  the  Third,  did 
not,  as  I  have  already  stated,  include  certain  casual 
revenues,  amongst  others  the  Droits  of  the  Admiralty  or 
certain  lucrative  rights  arising  out  of  the  capture  of  hostile 
vessels  in  war.  It  was  impossible  to  convince  American 
statesmen  of  the  day  that  the  war  between  their  country 
and  the  United  Kingdom  in  1812  was  not  at  all  events 
encouraged  and  prolonged  by  the  Prince  Regent  on  account 
of  the  pecuniary  advantage  which  he  derived  from  it. 

Another  advantage  which  this  arrangement  has  brought 
to  the  Crown  is  the  relief  from  the  necessity  of  personally 
contracting  debt.  Our  former  Kings  used,  like  any  private 
person,  to  raise  money  when  they  required  it  by  their  own 

•  AmoB,  Eng.  Const.  323. 
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authority  and  upon  their  own  security.  Our  Kings  indeed 
have  been  regular,  if  not  always  satisfactory,  customers  to 
money  lenders.  Sometimes  the  necessities  of  war  or  other 
public  exigencies,  more  frequently  their  personal  extrava- 
gance compelled  them  to  borrow.  On  such  occasions  they 
borrowed,  so  far  as  they  could,  upon  their  personal  credit 
under  the  forms  of  tallies,  debentures,  privy  seals,  and 
even  letters  patent.  If  these  expedients  failed,  they  gave 
such  security  as  it  was  in  their  power  to  give.  But  trans- 
actions with  a  Royal  debtor  were  always  difficult.  He 
was  so  over-protected  by  law  that  his  credit  was  little 
more  than  that  which  his  mere  promise  could  produce.  The 
immediate  pressure  of  present  w^ants  often  proved  too  hard 
even  for  Royal  promises.  The  King  too,  at  least  the 
Plantagenets  and  the  Tudors,  paid  no  interest.  Usury  was 
probably  unlawful  and  certainly  disreputable ;  and  it  was 
not  likely  that  the  King  would  by  his  example  sanction  so 
inconvenient  a  practice.  Accordingly  some  of  our 
Kings  have  been  reduced  to  considerable  straits.* 
On  some  occasions  indeed  there  happened  something 
like  a  Royal  insolvency.  His  obsequious  Parliament  did 
not  refuse  to  Henry  the  Eighth  the  pleasure  of  the  sponge  ; 
and  freely  forgave  His  Majesty  all  the  debts  that  he  owed 
to  any  of  his  subjects.  Charles  the  Second  stopped  payment 
for  about  thirteen  hundred  thousand  pounds  ;  and  although 
he  allowed  interest,  after  some  years  the  payment  of  the 
interest  was  discontinued.  Both  these  failures  caused,  as 
all  large  failures  must  cause,  great  individual  suffering  ;  and 
these  evil  consequences  were  not  diminished  when  they  were 
attributed  directly  to  the  King.  There  can  indeed,  as 
Lord  Macaulay-f-  has  remarked,  be  no  greater  error  than  to 
imagine  that  the  device  of  meeting  the  exigency  of  the  State 


•  See  Levi's  AnnaU,  vii.  408.  f  Ui't.  of  Eng.  i.  288. 
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by  loans  was  imported  into  our  island  by  William  the 
Third.  From  a  period  of  immemorial  antiquity  it  has 
been  the  ])ractiee  of  eveiy  English  Government  to  contract 
debts.  Wliat  the  Revolution  introduced  was  the  practice  of 
honestly  paying  them.  But  it  must  be  remembered  that  it 
was  at  the  Revolution  that  the  war  charges  were  removed 
from  the  hereditary  revenue  ;  and  that  the  new  practice  of 
appropriating  the  supplies  naturally  led  to  the  mortgage 
of  funds  raised  by  specific  Acts.  Without  the  system  of 
finance  which  was  established  at  the  Revolution  no  money 
could  have  been  raised.  With  that  system  it  was  a  mere 
question  of  convenience  ;  and  the  temptations  to  dishonesty 
were  entirely  removed.  It  is  remarkable  how,  with  each 
step  of  these  changes,  the  Royal  tendency  to  debt  has 
decreased.  Prior  to  the  Revolution  financial  difficulties  were 
the  normal  state.  When  the  Civil  List  was  still  charged 
with  matters  which  properly  belonged  to  the  public  service, 
applications  were  frequently  made  to  Parliament  to  discharge 
the  debts  that  had  accrued  upon  it.  Since  the  complete 
rearrangement  of  the  Royal  revenue.  Parliament  has  never* 
been  asked  to  entertain  any  such  application. 

*  May,  Const.  Uitt.  i.  206. 
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THE   EVOLUTION   OF    PARLIAMENT. 

§  1 .  The  influence  of  the  Royal  revenue  in  promoting  the 
healthy  exercise  of  political  functions  is  not  the  only  point 
of  constitutional  interest  in  its  history.  That  history  is 
intimately  connected  with  the  actual  structure  of  our  political 
organism.  Its  aid  is  needed  if  we  desire  to  trace  the 
development  of  our  Parliamentary  system,  of  our  represent- 
ative institutions,  and  of  our  practice  of  self-taxation.  Of 
these  fundamental  portions  of  our  polity,  the  foundations 
must  be  sought  in  Feudalism,  and  in  those  pecuniary  rela- 
tions between  our  King  and  his  subjects  to  which  Feudalism 
gave  rise.  These  relations  have  in  a  preceding  chapter  been 
for  my  present  purpose  sufficiently  described.  We  were  then 
concerned  with  them  as  they  affected  the  proprietary  condition 
of  the  King.  It  now  remains  to  consider  them  in  their 
political  aspect.  We  cannot  expect  to  find  in  an  early  period 
of  our  history  any  very  strict  division  of  political  functions. 
Such  a  separation  is  the  product  and  the  characteristic  of  a 
later  and  a  higher  development.  But  we  ought  to  be  able  to 
trace  in  the  customs  of  our  ancestors  the  germs  which  have 
subsequently  expanded  into  our  modern  Constitution.  We 
find  accordingly  in  the  very  earliest  accounts  of  the  Teutonic 
tribes  that  the  Government  was  exercised  by  a  King  with 
the  advice  and  consent  of  his  assembled  nobles.    This  primi- 
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tive  polity  lasted  through  several  centuries.  The  Witenagejr 
mote  was  essentially  an  aristocratic  assembly.  Its  nami 
merely,  but  not  its  constitution,  was  changed  by  the  Conquest. 
Both  then,  and  for  two  centuries  after  that  event,  all  affairs  of 
State  were  transacted  by  the  King  with  the  assistance,  in  the 
first  instance  and  at  all  times,  of  his  more  immediate  and  con- 
fidential servants,  and,  at  stated  intervals,  of  his  full  Court. 
Two  points  as  to  the  character  of  these  councils  seem  to  be 
now  established.  The  first  is  that  the  Proceres  or  Optimates 
or  Magnates  (for  all  these  names  are  used)  that  is,  the  higher 
and  wealthier  nobles  both  spiritual  and  lay,  had  alone  a 
deliberative  voice  in  these  assemblies.  The  second  is  that  it 
was  the  will  of  the  King*  that  gave  efficacy  to  their  acts. 
It  may  therefore  be  asserted -f*  that  so  late  at  least  as  the 
thirteenth  century  the  Government  of  England  was  ad- 
ministered by  the  King  with  a  Council  consisting  of  the 
higher  clergy  and  the  great  landed  proprietors  of  the  country. 
In  this  Council  judicial  business  and  affairs  of  State  were 
transacted  :  and  in  this  Council  such  new  laws  as  might  be 
required  were  enacted.  But  both  in  the  thirteenth  century, 
and  even  as  we  have  already  seen  at  a  much  later  period, 
legislation  was  very  limited.  Few  changes  were  made  in 
the  customary  laws  of  the  land  by  any  legislative  inter- 
ference fi"om  the  time  of  the  Conqueror  to  the  accession  of 
Edward  the  First.J  The  good  customs  of  the  country  were 
sufficient  for  the  people  ;  and  although  these  customs  were 
modified  by  judicial  explanation,  no  intention  seems  to  have 
on  any  side  existed  of  any  general  and  premeditated  inno- 
vation. All  ranks  lived  according  to  their  customary  law 
and  within  its  limits  :  and  all  ranks  seem  to  have  con- 
sidered that  the  duty  of  the  King  and  his  Court  was  to 
administer  that  law  as  it  had  been  handed  down  to  him,  and 

1  Spence,  Eq .  Jwr.  103.        f  1  Lorrfs'  Report,  473.         \  Ih.  97. 
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not  to  change  it.  But  a  fundamental  portion  of  that  law 
was  the  protection  it  afforded  to  all  proprietary  rights,  and 
especially  the  sanctity  and  inviolability  with  which  it 
regarded  the  freehold.  It  was  felt  also  that  ample  provision 
had  been  made  by  the  law  for  the  state  and  dignity  of  the 
Crown.  The  idea  of  national  action  was  then  little  under- 
stood. If  the  King  made  peace  or  war  or  incurred  any 
unusual  expense  in  the  administration  of  justice,  he  did  so 
at  his  own  cost,  and  in  the  exercise  of  his  own  discretion  in 
the  expenditure  of  his  own  money.  His  position  cast  on 
him  certain  duties  ;  and  his  Royal  estates  were  charged  with 
the  performance  of  these  duties.  The  Legislature  seems 
therefore  never  to  have  claimed  any  general  powers  of 
taxation.  The  law  which  gave  the  King  his  Royal  domains 
protected  the  subject  in  the  enjoyment  of  his  inheritance. 
If  the  King  desired  further  means,  whether  for  any  public 
service  or  for  his  personal  needs,  the  law  required  him  to 
appeal  to  the  interests  or  to  the  kindly  feelings  and  the 
liberality  of  his  tenants.  Such  an  appeal  would  of  course 
extend  to  tenants  of  every  degree.  The  assemblies  there- 
fore for  taxation  were  distinct  from  the  assemblies  for 
government  or  legislation. 

§  2.  These  Financial  Assemblies  were  as  numerous  as 
there  were  classes  of  men  at  that  time  in  the  kingdom.  The 
first  both  in  rank  and  in  importance  was  the  Assembly  of 
Military  Tenants,  the  "  Community  of  the  Realm  "  as  by 
way  of  excellence  it  is  frequently  called.  Theoretically  at 
least  the  consent  of  the  whole  of  this  body  seems  to  have 
been  required  for  any  change  in  legislation,  although  it  is 
difficult  to  believe  that  all  its  members  did  actually  attend 
for  the  transaction  of  legislative  business.  But  they  were 
all  bound  to  attend  when  matters  of  finance  were  under 
discussion  ;  and  those  who  might  be  absent  were  held  to  be 
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bound  by  the  vote  of  the  Assembly  as  actually  formed.  The 
second  assembly  was  that  of  the  Clergy.  The  Councils 
of  the  Church  were  formed  in  accordance  with  its  own 
canons,  and  consisted  of  its  hierarchy.  The  Bishops  and 
other  spiritual  lords  held  their  temporalities  by  lay  tenure, 
and  were  subject  to  most  of  the  consequences  of  that 
tenure.  But  the  parochial  and  other  inferior  clergy  held  their 
lands  in  Frankalmoigne  ;  and  were  exempt  *  from  all  feudal 
obligations  and  all  liability  to  taxation.  It  was  an  object  of 
great  importance  to  the  Crown  to  render  this  large  and 
wealthy  body  contributory  to  some  extent  at  least  to  the 
Royal  wants.  But  the  King  had  no  colour  of  right  to  take 
their  money ;  and  any  such  attempt  would  be  promptly 
opposed  and  fiercely  resented.  The  consent  therefore  of  the 
Churchmen  was  in  a  peculiar  degree  required,  if  the  King 
sought  their  assistance ;  and  we  know  that  it  was  to  give 
that  consent  that  the  earliest  of  these  ecclesiastical  assemblies 
on  record  was  convened.  Separate  from  either  the  military 
tenants  or  the  clergy  were  the  tenants  in  Ancient  Demesne. 
The  position  of  these  tenants  was  peculiar.  It  was  not 
competent  for  them  to  refuse  a  gift  to  the  Crown.  The 
amount  of  their  compulsory  contribution  was  assessed  by 
the  Royal  ofiicers.  It  was  at  length  discovered  that  a  volun- 
tary contribution  was  a  more  convenient  mode  of  levying 
the  tax  than  an  official  assessment.  It  happened  that  the 
Ancient  Demesne  included  almost  all  the  principal  cities  and 
towns  in  England.  The  mercantile  interest  not  only  formed 
a  tempting  subject  for  taxation,  but  also  possessed  peculiar 
knowledge  which  the  King  desired  to  use.  Thus  the  third 
assembly  made  its  appearance  as  the  representatives  not  of 
the  tenants  in  Ancient  Demesne,  but  of  the  most  important 
section  of  them,  the  citizens  and  burgesses. 

In  the  dealings  of  the  King  with  his  military  tenants  we 

•  Madox,  Uist.  of  Exch.  i.  670. 
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find  a  distinction  not  in  itself  of  much  moment,  yet  leading 
to  highly  important  results.*  It  had  been  the  custom  of  the 
King  personally  to  receive  their  reliefs  as  they  became  due 
from  his  tenants  who  held  upwards  of  six  manors.  Those 
tenants  whose  holdings  did  not  reach  this  extent  made  their  \ 

jmyments  to  the  sheriff.  A  similar  distinction,"!*  founded 
probably  on  the  same  reason  but  not  always  concurrent  with 
the  Parliamentary  distinction,  existed  in  the  mode  of  the  de-  / 

mand  for  the  performance  of  military  services.     When  the  / 

King  required  the  attendance  of  his  military  tenants  in  the  / 

field,  special  writs  were  issued  to  these  tenants  apparently  who 
were  of  distinguished  rank.j     Writs  were  at  the  same  time        ' 
issued  to  the  sheriffs,  directing  them  to  summon  generally       ' 
all  those  who  owed  service  to  the  King  to  give  the  proper       | 
attendance.      The  larger  Escheats   also  were    specially  let       i 
to   farm,  while   for  the    smaller    the    sheriff   accounted.§        1 
The  King  therefore  in  convening  an  assembly  for  supply 
summoned  individually  bj'^  his  own  writ  the  gi-andees  with 
whom   he   was  habitually    in   direct   correspondence.      At 
the  same  time  he  commanded  the  sheriff,  through  whom  all 
his  dealings  with   his  smaller  tenants  were  conducted,  to 
summon  each  of  these  smaller  tenants  within  their  respective 
counties  to  attend  at  the  time  and  place  and  for  the  business 
specified  in  the  writ  to  the  sheriff.     Each  of  these  military 
tenants,  whether  great  or  small,  was  therefore  entitled  and     i 
bound  to  attend  ;  and  each,  although  their  general  influence      \ 
and  the  mode  in  which  their  presence  was  required  were  very        { 
different,  possessed  an  equal  voice.     One  accordingly  of  the        / 
most  striking  sections  in  the  Great  Charter  of  John  made 
provision  for  the  due  summons  according  to  their  degi'ee  of        \ 

•  See  1  Spence,  Eq.  Jur.  40,  94,  iwte\  Hallam's  Middle  Ages,iii.2\\\ 
and  for  a  further  authority  from  Domesday,  Bee  Ellis,  Introduction  to 
Domesday,  i.  272. 

t  1  Lords'  Report,  9L  %  lb.  461.  §  Madox,  i.  299,  300. 
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the  gi'eater  and  the  less  barons.  The  purpose  for  which  they 
were  convened  was  declared  to  be  the  assessment  of  scutages 
and  of  aids  beyond  the  three  aids  which  were  ascertained  by 
law.  But  this  Charter  does  not  even  hint  at  any  legislative 
or  administrative  duties  performed  by  this  assembly.  On 
the  contrary  during  this  famous  dispute  neither  party  pro- 
posed a  reference  of  their  differences  to  any  legislative 
assembly,  whether  convened  under  the  existing  law  or  under 
any  newly  devised  form,  by  which  the  sanction  of  the 
national  authority  might  be  obtained.*  Nor  does  the 
Charter  contain  any  reference  to  any  assembly  for  purposes 
of  general  legislation,  or  any  provision  for  the  subsequent 
creation  of  any  such  assembly. 

A  still  more  remarkable  fact  in  the  history  of  the  Great 
Charter  is  that  in  the  Charter  of  Henry  the  Third,  which 
was  granted  during  the  minority  of  the  King  and  under  the 
administration  of  the  Earl  of  Pembroke  one  of  the  Chiefs 
of  Runnymede,  these  very  clauses  respecting  scutages  and 
aids  are  omitted.  They  are  described  in  the  latter  Charter 
as  "  gi-ave  and  doubtful,"  and  are  accordingly  reserved  for 
further  considei-ation.  In  the  Charter  as  finally  amended 
in  the  ninth  year  of  Henry  the  Third  all  notice  of  these 
clauses  is  omitted  ;  and  it  is  directed  that  scutage  should  be 
taken  according  to  the  rates  used  in  the  time  of  Henry  U. 
So  little  importance  seems  to  have  been  attached  to  this 
change  that  the  contemporary  historian  Matthew  Paris i* 
appears  to  have  been  altogether  unaware  of  the  fiict ;  and 
describes  the  two  Charters  as  being  in  all  respects  alike. 
So  far  as  it  relates  to  scutage,  the  change  is  easily  explained. 
Scutage  was  a  commutation  for  military  service,  and  was  in 
the  nature  of  a  Royal  indulgence.  The  service  formed  a 
legal   obligation   which,    or   the  equivalent  of  which,   the 

•  1  Lords'  Report,  63.  f  lb.  79. 
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military  tenants  were  bound  to  render.  The  aids  on  the 
contrary  were  free  gifts.  There  was  no  reason  then  why  the 
tenants  in  capite'  should  assess  the  sum  at  which  their 
exemption  from  service  should  be  valued.  If  they  objected 
to  the  amount  fixed  by  the  Crown,  they  had  the  alternative 
of  rendering  Iheir  stipulated  service  in  the  field.  But  the 
Crown  or  its  advisers  could  never  have  intended  to  weaken  the 
right  of  the  tenants  to  give  or  to  withhold  the  voluntary 
aids,  or .  their  right  to  ascertain  the  amount  or  the  form  of 
their  gift.  It  must  have  been  supposed  that  that  right  was 
secured  by  former  Charters  and  general  usage.  But  it  is 
probable  that  the  greater  Barons  did  not  approve  of  the 
equality  of  the  suffrage  claimed  by  the  smaller  tenants  of 
the  Crown.  This  equality,  so  offensive  to  the  great  Lords, 
was  probably  not  felt  in  practice  to  be  inconvenient,  when 
the  attendance  of  the  minor  Barons  was  scanty  and  irregular. 
It  may  well  however  have  been  doubted  whether  means 
should  be  taken  not  only  to  induce,  but  to  compel,  the 
attendance  of  all  the  tenants  of  the  Crown.*  No  effectual 
or  permanent  compromise  could  be  made  but  by  repre- 
sentation ;  and  the  hour  for  representation,  although  at 
hiind,  was  not  yet  come. 

§  3.  The  origin  and  the  piinciples  of  our  Representative 
System  form  the  subject  of  a  separate  chapter.  For  the 
present  purpose  the  fact  of  their  existence  may  b"e  assumed. 
Perhaps  the  success  of  representation  in  the  assemblies  of 
the  military  tenants  for  supply,  perhaps  the  example  of 
Spain  and  the  King's  Spanish  connections,  perhaps  the 
increase  of  wealth  and  the  growing  spirit  of  freedom  since 
the  meeting  at  Runnymede,  or  perhaps  the  concurrent 
influence  of  all   these   considerations,   may   have    induced 

*  Hallam,  Middle  Ages,  ill.  215. 
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Edward  the  First  to  adopt  the  representative  principle  as  a 
political  not  less  than  a  financial  instrument.  Whatever 
may  have  been  his  motives,  it  is  certain  that  Edward  sought 
with  the  aid  of  this  principle  to  give  a  new  character  to  the 
existing  political  machinery.  A  man  of  rare  natural 
endowments,  who  had  seen  the  cities  and  manners  of  many 
men,  he  was  resolved  to  rescue  his  kingdom  from  the 
disorder  into  which  it  had  fallen  during  his  feeble  father's 
protracted  reign.  He  therefore  contemplated  large  measureaf^ 
of  reform,  and  was  consequently  obliged  to  consider  the 
means  of  accomplishing  them.  It  was  no  part  of  his  design 
to  carry  his  changes,  however  beneficial,  with  a  high  hand. 
In  words  that  well  became  the  noble  King  of  a  free  people, 
he  acknowledged  that  "  what  touched  all  should  be  approved 
by  all."  But  these  words  conveyed  a  different  meaning  in 
the  thirteenth  century  from  that  which  they  imply  in  the 
nineteenth.  In  those  earlier  days  the  cohesion  of  our 
national  elements  was  still  imperfect.  It  is  only  in  an 
advanced  state  of  political  development  that  the  social 
organism  exhibits  that  mterdependence  of  its  various  parts 
which  binds  them,  whether  for  good  or  evil,  into  one 
national  life.  Five  centuries  ago  the  divisions  of  society, 
now  so  minute  and  so  intertwined,  were  few  and  distinct. 
There  was  little  in  common  between  the  Burgher  and  the 
Knight.  There  was  still  less  sympathy  between  these 
two  classes  and  the  Cleric.  The  general  interest  therefore 
and  the  general  approbation,  which  were  assumed  to  be 
inseparable,  were  the  interest  and  the  approbation  of  each 
great  class  of  the  community.  Each  class  was  concerned  in 
its  own  affairs  ;  and  was  neither  competent  nor  desirous  to 
interfere  with  the  affairs  of  others.  Edward  accordingly 
seems  to  have  designed  to  establish  Councils  of  Advice  for 
each  of  the  great  interests  that  then  existed  in  the  kingdom. 
While  he  retained  his  own  authority  and  the  services  of  his 
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Great  Council  for  legislation,  he  invited*  the  assistance  of 
all  the  tenants  of  the  Crown,  eitlier  personally  or  through 
their  representatives,  on  all  questions  relating  to  Estates 
and  Tenures  ;  of  the  clergy  in  like  manner  on  all  questions 
relating  to  Ecclesiastical  affairs  ;  and  of  the  citizens  and 
burgesses  through  their  representatives  on  all  matters  relating 
to  Trade  and  Commerce.  It  had  at  all  times  been  the  duty  of 
these  several  classes  to  meet  for  the  purpose  of  considering 
the  wants  of  tlie  King  and  the  propriety  of  affording  him 
pecuniary  assistance.  They  were  now  asked  under  a  more 
complete  organization  to  perform  the  additional  function  of 
giving  to  their  Sovereign  information  and  advice  as  to  their 
own  respective  wants  and  the  means  of  their  satisfaction.  Thus 
out  of  the  financial  assemblies  Edward  formed  special 
consultative  bodies,  each  dealing  exclusively  with  its  special 
class  of  subjects.  In  legislating  upon  these  several  subjects 
he  sought  the  advice  of  the  appropriate  assembly,  although 
tlie  legislation  still  proceeded  from  the  King  and  his  Council. 
But  in  matters  not  directly  affecting  any  of  these  classes,  or 
when  no  charge  was  directly  imposed  upon  any  of  them,  the 
King  in  his  Council  was  free  to  legislate  as  he  thought  fit. 

No  formal  recognition  of  the  changes  thus  introduced  by 
Edward  is  found  in  any  documents  of  the  period  that  have 
come  down  to  us.  But  these  documents  furnish  evidence 
favourable  to  the  view  I  have  attempted  to  indicate.  The  writ 
by  which  in  1295  the  clergy  were  convened  recites  and  adopts 
the  principle  that  wliat  touches  all  should  be  approved  by 
all.  The  same  principle  is  emphatically  asserted  in  an 
official  letter  in  the  same  reign  from  the  Archbishop  of 
Canterbury  to  the  Pope.  Not  long  afterwards f  the  kindred 
and    complemental   maxim     that    community    of   danger 


♦  See  Guizot,  Rep.  Oov.  420. 

t  11  Ed.  III.  Parry's  rarliamenU,  106. 
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requires  community  of  sacrifice  was  recognised.     It  seems 
therefore  to  have  become  a  settled  constitutional  principle 
that  in  any  change  or  other  important  question  those  persons 
whose  interests  were  directly  affected  should  be  consulted. 
In  accordance  with  this  doctrine  it  might  be  expected  that 
the  King  in  Council  would  not  exercise  his  power  of  legisla- 
tion on  any  subject  directly  affecting  any  class  without  pre- 
vious consultation  with  the  persons  who  were  qualified  to 
express  the  sentiments  of  that  class.     But  as  the  Legislative 
power  still  resided  in  the  King  and  his  Council,  it  was  also 
probable  that  he  would  seek  for  advice  from  each  class  in  its 
own   concerns  exclusively ;    and  would   therefore   transact 
business  separately  with  each  Assembly.     These  antecedent 
probabilities  are  confirmed  by  the  facts  of  which  we  still 
possess  the  records.     The  several  Assemblies  met  during  the 
reign  of  Edward  the  First  frequently,  if  not  invariably,  at 
different  times   and  in  different  places.      Their  respective 
grants  of  money  were  made  independently  of  each  other, 
apd  generally  for  different  amounts.     Laws  too  were  made 
apparently  at  the  request  or  with  the  consent  of  one  only  of 
these  assemblies,  and  without  the  presence  or  the  consent  of 
the  others.     The  ordinances*  upon  which  was  founded  the 
Magna,  or  as  it  was  afterwards  called  the  Antiqua,  Custuma, 
that  is  an  export  duty  upon  wool  woolfells  and  hides,  was 
granted  by  the  "  graunz  "  of  the  realm  upon  the  prayer  of 
the  "  commune  des  marchands."     In  a  charter  of  the  follow- 
ing year  granted  in  full  Parliament  at  Westminster  and 
extending  these  duties  to  Ireland,  this  grant  is  described  as 
having  been  made  by  the  archbishops  and  other  prelates 
earls   barons   and     "  communitates "    of    the    Kinofdom   of 
England. -f-   While  the  military  tenants  in  1283  were  sitting  at 
Shrewsbury  as  a  Court  to  try  for  treason  their  fellow-vassal 

*  3  Ed.  L  t  1  Palgrave'8  Pari.  Writs,  1. 
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David  Prince  of  Wales,  the  citizens  and  burgesses  were 
deliberating  at  Acton  Burnel  on  reforms  in  Mercantile  Law. 
In  the  autumn  of  1294  successive  meetings  of  these  various 
bodies  were  held,  apparently  for  the  transaction  of  different 
business,  with  a  brief  interval  between  each  meeting.* 
When  the  object  of  their  meeting  was  merely  financial, 
their  action  seems  to  have  invariably  been  independent. 
Through  the  whole  reign  of  Edward  the  First  the  clergy,  the 
military  tenants,  and  the  townsmen,  appear  to  have  made 
separate  grants,  often  at  different  times,  and  usually  of 
different  amounts.  In  1295-f-  the  clergy  gave  a  tenth  of  / 
their  ecclesiastical  revenues  ;  the  earls  barons  knights  and  ' 
other  tenants  granted  an  eleventh,  and  the  citizens  and 
burgesses  granted  a  seventh,  of  all  their  moveables.  In  the 
following  year  the  citizens  and  burgesses  granted  an  eighth, 
and  the  earls  barons  and  knights  a  twelfth  ;  but  the  clergy 
in  obedience  to  a  Papal  Bull  refused  to  make  any  grant,  and 
were  thereupon  placed  out  of  the  King's  protection  and 
defence.  Even  among  the  towns  a  further  difference  appears. 
The  city  of  London  sometimes  made  a  separate  grant.  The 
Cinque  Ports,  which  were  exempt  from  tallage,  were  not 
summoned,  except  on  judicial  business,  from  the  time  of 
De  Montfort's  Parliament  to  the  reign  of  Edward  the  Third. J 
In  legislative  deliberations  the  difference  between  the 
assembly  of  citizens  and  burgesses  and  the  other  assemblies 
is  clearly  marked.  The  statute  De  Mercatoribus^  was  passed 
while,  as  I  have  already  observed,  the  military  tenants  were 
engaged  elsewhere.  Neither  the  clergy  nor  the  citizens  and 
burgesses  appear  to  have  been  consulted  respecting  the 
great  Statutes  of  De  Donis  and  Quiet  Fmptores.  But  in 
cases  of  a  purely  political  nature,  such  as  the  Statute*  of 


*  Parry's  Parliaments,  96.      t  lb.  58. 

\  lb.  15.  §  11  Ed.  I.  II  12  Ed.  I. 
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Wales  or  the  Ordinance  for  the  State  of  Ireland*  or  the 
Statute,  de  Prisonihusprisonamfrangentibusf  ordeFinihus 
Levatis  or  de  Falsa  Moneta\  or  the  Statute  concerning 
the  lands  of  the  Templars,§  the  King  with  his  Council 
appears  to  have  enacted  laws  without  any  further  consul- 
tation. On  the  other  hand,  when  special  interests  not 
included  in  the  existing  Assemblies  were  concerned,  the 
principle  of  consent  was  applied.  Welshmen  were  consulted 
on  the  affairs  of  Wales  ;  ||  and  Irish  representatives  were 
summoned  to  Parliament  for  the  consideration  of  Irish 
affairs.  IT 

I  Thus  it  appears  that  the  theory  of  the  Constitution 
■required  for  every  change  in  the  law  the  consent  of  the 
[persons  directly  affected  by  it  :  and  that,  both  from  the 
incomplete  state  of  the  national  integration  and  from  their 
various  relations  to  the  King  at  whose  command  and  for 
whose  assistance  they  came,  certain  classes  were  regarded 
as  separate  and  independent  bodies.  This  state  of  facts 
seems  necessarily  to  involve  the  existence  of  separate  assem- 
blies for  legislative  purposes.  Such  assemblies  representing 
these  several  classes  did  actually  meet  in  different  places  at 
different  times  and  for  the  transaction  of  different  business. 
They  made  separate  grants  to  the  King  ;  they  presented 
separate  petitions  ;  they  advised  the  enactment  of  separate 
laws.  Traces  of  their  separate  action  may  be  observed,  as 
we  shall  see,  at  a  period  long  after  these  bodies  had  assumed 
their  present  form. 

§  4.  One  of  the  questions  which  most  frequently  attracts 
attention  in  our  early  political  history  is  the  separation  of 
the  two  Houses  of  Parliament.     Yet  this  question,  which 

*  31  Ed.  in. ;  1  Lords'  Report,  326.     t  23  Ed.  I. ;  1  Lords'  Report,  217. 

I  27  Ed.  I.  ;  1  Lords'  Report,  236.        §  17  Ed.  II. ;  1  Lords'  Report,  285. 

II  See  N.  Bacon,  Hist.  Disc,  on  Gov.  of  Eng.  ii.  242.  U  4  Inst.  350. 
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seems  both  so  interesting  and  so  difficult,  is  really  imma- 
terial. The  evolution  of  Parliament  has  proceeded  not  by 
differentiation  but  by  integration.  Adjacent  parts  of  our 
political  system  engaged  in  the  performance  of  like  functions 
have  coalesced  ;  and  some  portions  of  it  have  waxed,  while 
others  their  competitors  have  dwindled.  The  Lords  and  thi 
Commons  can  hardly  be  said  to  have  been  separated,  for  they| 
were  never  united.  But  the  circumstances  which  led  to  the 
consolidation  of  that  composite  body  which  we  now  call  the 
House  of  Commons  deserve  our  fullest  attention.  We  have 
seen  that  in  the  time  of  Edward  the  First  several  political 
assemblies  attended  upon  the  King.  These  assemblies  had 
respectively  a  twofold  function.  They  were  required  to 
advise  the  King  on  all  matters  relating  to  the  interests  of 
the  particular  class  to  which  they  belonged  or  for  which  they 
appeared.  They  were  also  and  more  often  required  to  supply 
the  pecuniary  wants  of  the  Crown.  A^^consultative  bodies^, 
they  either  considered  the  proposals  of  the  King  in  Council, 
or  they  presented  to  him  their  petitions  for  reform.  As 
financial  bodies,  they  granted  for  themselves  and  their  con- 
stituents' a  supply  to  the  Crown,  and  determined  the  ways 
and  means  by  which  that  supply  should  be  raised.  But  alft 
power  of  general  legislation  rested  with  the  King  and  the] 
Great  Council  of  his  Prelates,  Earls  and  Barons.  With ' 
this  powerful  body  the  citizens  and  burgesses  never 
for  a  moment  thought  of  mingling.  On  certain  matters 
which  affected  their  common  interest,  although  not  on  any 
other  matter,  the  Knights  of  the  shires  had  an  equal  voice 
with  their  wealthier  brethren.  On  all  questions  of  tenure 
or  other  matters  incidental  thereto  the  Knights  were 
interested  not  less  than  the  greater  Barons,  and  were  there- 
fore consulted.  In  all  grants  of  aid  wliich  the  Knights 
might  make,  the  greater  military  tenants  who  practically 
formed   the   Council   were   concerned,   and   were   therefore 
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required  to  assent.  But  although  the  greater  Barons  and  ^ 
the  Knights  were  thus  connected,  there  was  a  great  gulpfti^ 
fixed  between  them.  Not  merely  was  there  a  wide  disparity 
in  their  respective  wealth  and  social  influence,  but  claims 
had  arisen  to  a  legal  distinction  which  were  expressly  recog- 
nised early  in  the  reign  of  Edward  the  Third.  The  one 
body  too  formed  the  King's  Great  Council  of  State  ;*  and  its 
members  were  consulted  on  every  important  occasion 
whether  of  general  legislation  or  of  administrative  policy. 
The  deliberative  function  of  the  others,  as  I  have  said,  was 
limited  at  most  to  their  own  direct  interests.  There  was 
also  the  broad  difference  in  their  attendance.  The  one  body 
was  convened  by  special  writ  addressed  by  the  King  to  each 
member  personally.  The  other  body  sat  by  way  of  repre- 
sentation. A  clear  distinction  was  thus  drawn  between  the 
two  orders,  notwithstanding  their  points  of  agreement.  The 
great  Lords  therefore  had  no  inducement  to  abandon  their 
character  as  members  of  the  Great  Council,  and  to  merge 
into  members  of  the  Council  of  Military  Tenants.  If  any 
proposal  came  from  the  King,  it  had  been  in  the  first 
instance  considered  and  adopted  by  them.  If  a  petition 
were  presented  bj'  the  Knights,  its  prayer  could  not  be 
granted  without  the  advice  of  the  Council  of  Lords.  It  is 
probable  that  the  analogy  of  these  proceedings  was  followed 
in  the  case  of  gi-ants.  As  the  two  bodies  were  accustomed 
to  deliberate  separately  in  other  matters,  so  they  sat  apart 
when  they  met  to  vote  an  aid^  And  whether  that  it  was 
thought  that  the  poorer  should  speak  first  on  such  a  subject, 
or  that  the  usage  of  not  acting  in  other  matters  without  a 
petition  from  the  inferior  body  had  been  established,  the 
practice  became  confirmed  that  the  Lords  should  merely 
/assent  to  or  reject  the  financial  proposals  of  the  representa- 

*  See  1  I.ordi'  Report,  320. 
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tive  body,  and  that  they  should  neither  originate  nor  alter 
any  money  bill.  Accordingly  we  find  the  grants  continually 
expressed  to  be  made  by  the  assent  of  the  Prelates  and 
Lords  ;  and  in  the  reign  of  Henry  IV.*  the  present  practic| 
received  a  distinct  Parliamentary  recognition.  While  the 
Lords  thus  abandoned  their  position  as  members  of  the 
Assembly  of  Military  Tenants,  and  merged  their  inferior 
rights  in  the  higher  privileges  which  attached  to  the  Great 
Council  of  the  Crown,  the  representative  portion  of  the 
Military  Tenants  formed  exclusively  the  body  whose  assist- 
ance and  advice,  in  addition  to  that  of  his  Council,  the  King 
required  in  all  his  dealings,  whether  pecuniary  or  legislative, 
with  his  Tenants  in  capite.  But  the  Knights  of  the  shires 
were  not  the  only  representative  body  that  attended  on  the 
King  in  Parliament.  There  were  also  the  representatives  of 
the  citizens  and  of  the  burgesses.  Between  these  two  bodies, 
notwithstanding  the  difference  of  their  rank,  there  were 
points  in  common.  They  appeared  in  the  same  representa- 
tive character.  They  had  in  relation  to  their  respective 
departments  the  same  functions ;  and  they  stood  in  the  same 
relation  to  the  King  and  his  Lords.  Sometimes  too  the 
interests  of  the  county  and  of  the  towns  that  it  contained 
would  coincide ;  and  sometimes  questions,  such  as  the  tax 
upon  wool,  would  arise  in  which  both  counties  and  towns 
had  a  common  and  direct  interest.-f*  Between  bodies  which 
were  thus  brought  together  at  the  same  place  and  the  same 
time,  whose  origin  and  whose  functions  were  similar,  whose 
differences  of  rank,  though  conspicuous  at  home,  were 
eclipsed  at  Westminster  by  the  overpowering  shadow  of 
Royalty  and  its  Grandees,  whose  interests  were  often  the 
same,  and  whose  very  position  suggested  co-operation,  there 


*  9  H.  IV.    The  Indemnity  of  the  Lords  and  Common*,  Rot.  Pari.  iii.  Cll. 
t  See  1  Lords'  Report,  821. 

2   D 


402  THE   EVOLUTION   OF   PARLIAMENT. 

was  a  strong  tendency  to  coalesce,  |jo^rina]^  act  ofjaiuon 
between  them  is  recorded.  They  seem  to  have  deliberated 
together  and  to  have  presented  joint  petitions  for  redress  of 
grievances,  while  still  they  retained  in  matters  of  supply 
and  in  questions  specially  affecting  their  own  class  their 
right  of  independent  action.  The  first  recorded  instance,  so 
far  as  I  anv  aware,  of  their  joint  deliberation,  although 
not  of  their  joint  petitions,  occurs  in  the  sixth  year  of 
Edward  j^.*  Tlie  frequent  exercise  of  these  functions 
dunng  that  reign  led  to  more  settled  practice  and  more 
definite  customs.  At  length  towards  the  end  of  Edward's 
long  reign  f  two  events  occurred  of  no  small  significance. 
One  was  the  appointment  of  a  permanent  Speaker :  J  the 
other  was  the  imposition  of  a  poll  tax  upon  every  adult 
person  in  the  kingdom  except  mere  beggars.  The  former 
event  marks  the  complete  consolidation  of  the  separate 
assemblies  into  the  House  of  Commons.  The  latter  event 
marks  the  fusion  of  the  separate  tax-paying  classes  into 
ajanited  natipji., 

§  5.  I  have  hitherto  spoken  of  the  Knights  and  the 
citizens  and  burgesses.  But  there  still  remains  another 
constitutional  assembly,  similar  in  its  origin  its  structure 
and  its  functions  to  the  other  representative  bodies,  but  very 
dissimilar  in  its  history  and  its  fate.  This  was  the  assembly 
for  Ecclesiastical  affairs.  Some  ten  years  before  the  Parlia- 
ment of  De  Montfort  we  find  representatives  acting  for  the 
lower  clergy.  The  function  of  these  representjitives  was  the 
same  as  that  of  the  early  representatives  of  the  secular 
Commons.  The  duty  of  each  assembly  was  to  make  a  ^ant 
to  the  King.     I  have  already  said  that  Edward  the  First  dealt 

*  See  1  Lords'  Report,  306.  t  51  Ed.  III. 

\  Sir  Thomas  Hungerford  was  the  first  who  held  this  office,  Hallam, 
Middle  Ages,  iii.  58. 
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with  this  ecclesiastical  assembly  in  the  same  manner  in  which 
he  dealt  with  the  other  representative  assemblies.  He  retained 
it  for  its  original  purposes  of  taxation  ;  and  he  added  to  it 
the  duty  of  advising  him  upon  matters  connected  with  the 
Church.  Every  Bishop  was  by  his  writ  of  summons 
directed  to  cause  the  Dean  of  his  Cathedral  Church,  the 
Archdeacon  of  his  diocese,  with  one  proctor  from  the  chapter 
of  the  former  and  two  from  the  body  of  the  clergy  to  attend 
with  him  at  the  place  at  which  Parliament  was  to  meet 
This  command  (usually  known  from  its  initial  word  as  the 
Premunientes  clause  in  the  writ)  continued  to  be  obeyed 
till  the  Reformation  ;  at  least  proctors  were  elected  and  their 
names  returned  on  the  writ,  although  the  persons  so  elected 
had  for  more  than  a  century  before  that  event  ceased  to 
attend.  Since  that  time  the  form  of  election  has  been 
discontinued ;  but,  (such  is  the  force  of  custom)  the 
premunient  clause  is  still  addressed  to  every  Bishop  that  is 
summoned  to  the  House  of  Peers. 

So  complete  has  been  the  change  in  the  position  of  the 
Clergy,  that  at  the  present  day  few  even  of  well  informed 
persons  are  aware  of  its  extent.  Although  the  expression 
"  the  three  Estates  of  the  Realm  "  is  sufficiently  familiar,  we 
forget  that  one  of  these  Estates  has  long  since  disappeared. 
To  account  for  the  old  familiar  three,  some  persons,  contraiy 
to  all  authority,*  include  the  King  as  an  Estate.  Others 
with  little  better  reason  divide  the  House  of  Peers, 
and  complete  the  required  number  by  the  aid  of  the 
Lords  Spiritual.  But  the  real  third  estate  was  the  Clergy  ; 
not  the  Bishops  merely,  but  the  whole  body  of  clerics, 
although  they  have  been  long  absorbed  into  the  general 
mass  of  the  Commons.     When  it  was  too  late,  when  the 


*  Sir  M.  Hale,  Jurisd.  of  Lords'  House,  10 ;    see  also  Hallam'a  Middle 
Ages,  iii.  106,  note ;  157.     Sir  B.  Twysden,  On  the  Govimmeut  of  England,  128. 
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power  of  convocation  was  broken,  and  the  supremacy  of  the 
Crown  and  the  authority  of  Parliament  were  established,  the 
Clergy  saw  the  full  extent  of  their  loss.  They  sought  to 
fall  back  upon  the  King's  writ  and  the  premunient  clause  ; 
and  petitioned  to  be  associated  with  the  House  of  Commons.* 
For  this  demand  they  had  not  the  slightest  foundation. 
They  had  never  formed  a  part  of  the  House  of  Commons- 
Before  the  amalgamation  fi"om  which  that  House  sprang  was 
completed,  the  Clergy  had  voluntarily  abandoned  their 
co-ordinate  position,  and  had  elected  to  be  an  Ecclesiastical 
Assembly  and  not  an  Estate  of  the  Realm.  They  were  therefore 
justly  left  to  the  consequences  of  their  own  choice.  In 
the  Irish  Parliament  however  the  representatives  of  the 
Clergy  had  continued  to  attend,  although  they  maintained  a 
separate  existence.  They  claimed  a  right,  not  to  vote  in 
common  with  the  other  members  of  the  House,  but  to 
concur  with  or  dissent  from  the  laity  as  if  they  formed  a 
separate  assembly.  In  the  exercise  of  the  right  thus  claimed, 
they  rejected  a  Bill-f-  introduced  by  the  Government  for  the 
suppression  of  religious  houses ;  and  in  consequence  of  this 
proceeding  an  Act  of  the  Irish  Parliament  J  was  passed 
declaring  such  pretensions  invalid.  The  preamble  to  that 
Act  contains  the  assertion  that  the  proctors  never  attended 
Parliament  except  as  councillors  or  assistants  "  much  like  as 
the  Convocation  within  the  realm  of  England  is  commonly 
at  every  Parliament  began  and  holden  by  the  King's  special 
license."  This  statement  which  is  certainly  untrue  shows 
what  little  value  such  preambles  are  as  evidence  upon 
questions  of  legal  antiquities. 

6.  It  is  not  difficult  to  understand  both  why  the  lower 
Clergy  did  not  amalgamate  with  the  other  two  representative 

*  Hallam's  Middle  Ages,  iii.  132 ;  Froude's  Hist,  of  Eng.  v.  67. 
t  Froude's  Hist,  of  Eng.  iv.  74.  J  28  H.  VIU.  c.  12. 
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bodies,  and  why  they  ceased  to  maintain  a  separate  existence. 
Isolation  from  lay  affairs  and  lay  connections  was  the 
traditional  policy  of  the  Church.  The  self-sufficingness, 
which  was  necessary  to  the  whole  congregation  of  primitive 
Christians  in  the  midst  of  a  heathen  population,  still  formed 
the  precedent  for  the  conduct  of  the  Clergy  of  a  Christian 
nation.  The  Church  had  its  own  laws,  its  own  courts,  its 
own  system  of  administration.  It  drew  to  itself  all 
business  that  it  could  describe  as  ecclesiastical.  With 
this  business  it  dealt  in  its  own  way ;  and  neglected  and 
despised  the  barbarous  system  of  the  Common  Law.  On  the 
same  principle  the  Ecclesiastics  kept  aloof  from  all  lay 
association  in  matters  of  legislation.  They  were  not  indeed 
concerned  in  much  of  the  business  that  occupied  the  attention 
of  the  Knights  or  of  the  citizens.  They  were  troubled 
neither  with  purveyors  nor  escheats  ;  they  had  no  direct 
interest  in  trade  or  in  commerce.  On  the  other  hand  they 
would  have  thought  it  treason  to  their  Order  if  they  allowed 
any  lay  assembly  to  give  advice  on  matters  pertaining  to 
Holy  Church.  They  therefore  had  no  inducement  to  join  in 
the  partnership  which  the  Knights  and  the  townsmen 
silently  formed.  They  had  besides  meetings  of  their  own. 
Each  Archbishop  convened  by  his  own  authority  the  Clergy 
of  his  province.  The  same  persons  who  were  elected  to 
serve  in  Parliament  would  also  be  naturally  elected  for 
convocation.  The  representatives  of  the  Church  could 
discuss  questions  of  Ecclesiastical  legislation,  and  if  it  were 
necessary  could  vote  taxes,  in  their  own  assembly  equally 
well  as  in  Parliament.  They  therefore  preferred  the  sum- 
mons of  the  Archbishop  to  the  writ  of  the  King. 

We  find  accordingly  in  the  time  of  Edward  the  Second  a 
declaration*  from  the  Clergy  that  the  Clergy  of  England  had 

•  Hallam's  Middle  Ages,  iii.  134. 
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not  been  accustomed  nor  ought  of  right  to  be  convoked  by 
the  King's  authority.  Although  the  Clergy  on  several 
subsequent  occasions  attended  Parliament,  it  is  probable  that 
the  King  found  it  less  troublesome  and  equally  convenient 
to  allow  them  to  meet  after  their  own  fashion  in  Convocation. 
But  in  discontinuing  their  Parliamentary  attendance  the 
Clergy  did  not  mean  to  abandon  their  right  to  advise  the 
King  upon  subjects  in  which  they  were  interested.  "  Whether 
in  Convocation  or  in  Parliament,"  says  Mr.  Hallam,*  "  they 
certainly  formed  a  legislative  council  in  Ecclesiastical 
matters  by  the  advice  and  consent  of  which  alone,  without 
that  of  the  Commons,  Edward  the  Third  j-  and  even 
Richard  the  Second  enacted  laws  to  bind  the  laity."  We 
may  trace  in  the  time  of  Edward  the  Third  both  the  separate 
action  of  the  two  bodies  and  the  old  jealousy  of  the  laymen. 
The  Commons  beseech  their  Lord  the  King|  that "  no  statute 
or  ordinance  be  made  at  the  petition  of  the  Clergy  unless 
by  assent  of  your  Commons,  and  that  your  Commons  be  not 
bound  by  any  constitutions  which  they  make  for  their  own 
profit  without  the  Commons'  assent.  For  they  will  not  be 
bound  by  any  of  your  statutes  or  ordinances  made  without 
their  assent."  In  that  year  two,  and  in  the  first  year  of  the 
following  reign  three,  statutes,  if  not  more,  were  enacted 
by  the  Kin»  in  his  Council  at  the  request  of  the  Clergy 
alone.§  In  tlie  reign  of  Henry  the  Fourth  there  was  a  still 
more  memorable  instance  of  Ecclesiastical  legislation.  There 
is  little  doubt  ||  that  the  terrible  Statute  of  Heresy  was 
obtained  from  the  gratitude  of  Henry  Bolingbroke  and  the 


♦  lb.  137  ;  see  also  1  Lords'  Report,  332. 

t  See  also  the  Articuli  Cleri,  9  Ed.  II. ;   1  Lords'  Report,  276. 

I  51  Ed.  in.    See  Hallam,  Middle  Ages,  iii.  136.     1  Lords'  Report,  332. 
§  See  Hallam's  Middle  Ages,   iii.   136;   50  Ed.  III.  c.  4,  5;   lE.U.  c. 

13,  14, 15. 

II  See  Hallam's  Middle  Ages,  iii.  89. 
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zeal  for  the  Church  which  characterized  his  House,  at  the 
exclusive  instance  of  his  Ecclesiastical  Council  of  Advice. 
On  the  other  hand  we  do  not  find  any  trace  of  tlie  inter- 
ference of  the  Clergy  in  the  enactment  of  merely  temporal 
laws.  Mr.  Hallam*  observes  that  only  two  instances  of  the 
kind  are  on  record,  one  in  the  21st  of  Richard  the  Second, 
annulling  the  proceedings  of  the  Parliament  in  the  eleventh 
year  of  that  reign  :  the  other  when  the  Crown  was  entailed 
on  the  children  of  Henry  the  Fourth.  But  both  these  acts 
were,  as  Mr.  Hallam  remarks,  unusual  or  questionable 
exertions  of  legislative  authority,  and  may  well  have  been 
supposed  to  require  an  unusual  sanction.  I  may  add  that 
there  is  no  reason  to  suppose  that  in  these  cases  the  action 
of  the  Clergy  was  other  than  concurrent,  or  that  they  in 
any  way  joined  in  the  deliberations  of  the  other  branches  of 
the  Legislature. 

§  7.  The  process  by  which  the  two  Houses  of  Parliament 
were  formed  out  of  the  Great  Council  and  the  several  repre- 
sentative councils  of  advice,  although  its  results  were 
complete,  was  slow.  Traces  of  the  old  divisions  lingered 
long  in  our  history.  The  citizens  and  burgesses  sometimes 
acted  independently  of  the  knights.  Either  House  some- 
times taxed  its  own  Estate  without  the  concurrence  of  the 
other  House.  The  meetings  of  the  Great  Council,  if  not 
regular,  were  far  from  infrequent.  Above  all,  the  clergy 
maintained  its  position,  as  an  independent  legislative  body 
to  the  time  of  the  Reformation,  and  as  the  sole  regulator  of 
its  own  taxation  to  a  still  later  period.  The  fusion  of  the 
knights  and  the  citizens  and  burghers  was  first  accomplished. 
The  formation  indeed  of  the  House  of  Commons  in  its 
present  form  was  necessarily  precedent  to  all  questions  of 

•  Middle  Ages,  iii.  137. 
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regularity.  The  difference  of  the  tenths  and  the  fifteenths 
still  continued,  but  the  tax  was  imposed  by  the  composite 
body.  The  latest  instance,  so  far  as  I  know,  of  their  inde- 
pendent action  occurs  in  the  46th  year  of  Edward  the  Third. 
On  that  occasion,  after  the  dismission  of  the  knights,  the 
citizens  and  burgesses  were  ordered  to  remain,  and  were 
induced  to  continue  for  a  year  an  aid  granted  in  the  former 
year  of  certain  duties  on  wines  and  merchandize  coming  to 
the  kingdom.*  Even  so  late  as  the  reign  of  Henry  the 
Eighth  the  distinction  was  observed,  although  the  unity  of 
the  House  was  not  impaired.  On  a  motion  for  an  increased 
supplyf"  a  doubt  ai'ose  whether  the  yeas  or  noes  had  it,  and 
the  House  divided,  the  citizens  and  burgesses  by  them- 
selves, and  the  knights  on  the  other  side.  High  words  seem 
to  have  been  used  ;  and  order  was  with  some  difficulty 
restored.  Ultimately  the  grant  was  made,  and  the  bill 
passed ;  but  not  before  the  King,  as  a  remedy  for  such  insub- 
ordination, had  (if  we  may  credit  the  tale)  expressed  his 
desire  to  behead  a  leading  member  of  the  opposition.^ 

Neither  House  seems  to  have  shown  much  concern  as  to 
the  grants  made  by  the  other  House,  provided  that  such 
grants  did  not  extend  beyond  the  grantors  themselves.  In 
the  first  year  of  Henry  the  Fourth,  the  Lords  only  were 
summoned  for  the  express  purpose  of  avoiding  the  necessity 
of  charging  the  Commons  ;  and  they  granted  from  their  own 
resources  an  aid  to  the  King.  Subsequently  we  find  the 
Lords  promising  to  raise  troops  for  the  King  and  on  that 
account  granting  no  money,  while  the  Commons  voted  a 
subsidy.^  In  the  17th  of  Edward  the  Fourth  we  have 
perhaps  the  latest  instance  of  this  separate  action.  The 
Commons  on  that  occasion  granted  14,000  archers  for  one 


•  1  Lords'  Report,  329.  t  Parry,  200. 
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year ;  and  the  Lords  gave  a  tenth  of  their  revenue.  In  a 
'  Year  Book  of  that  reign  too  it  is  said  by  the  Court  of  King's 
Bench  that  a  grant  of  money  by  the  Commons  would  be 
binding  without  the  assent  of  the  Lords,  meaning  of  course, 
as  Mr.  Hallam*  observes,  as  to  Commoners  alone.  Even 
after  our  Parliamentary  system  had  acquired  considerable 
precision,  the  Great  Council  seems  to  have  retained  some 
portion  of  its  original  energy.  There  are  recorded  sixteen 
meetings  of  this  body  under  Lancastrian  Kings ;  and  there 
is  reason  to  suppose  that  there  were  others  of  which  all 
traces  have  been  lost.  We  meet  with  allusions  to  such 
meetings  in  contemporary  documents  of  Edward  the  Fourth. 
It  is  probable  *f  that  several  of  the  so-called  Parliaments  of 
Henry  the  Seventh  were  in  reality  Great  Councils.  Such 
councils  were  usually  held  upon  some  important  occasion  on 
which,  although  some  higher  authority  than  that  of  the 
Privy  Council  was  required,  the  convening  Parliament  was 
inexpedient.  Sometimes  the  business  was  too  urgent  to 
admit  of  delay  :  sometimes  its  nature  was  such  that  the 
opinion  of  Parliament  was  thought  to  be  necessary.  Some- 
times such  a  meeting  was  intended  to  be  preparatory  to  a 
Parliament.  But  as  the  authority  of  the  Privy  Council  and 
of  Parliament  increased,  no  room  was  left  in  our  constitu- 
tional system  for  this  obsolescent  assembly.  Under  Henry 
the  Eighth  and  his  children  it  fell  into  entire  disuse.  Wlien 
Charles  the  First  on  the  invasion  of  the  Scotch  attempted  to 
revive  it,  its  very  memory  had  almost  disappeared  ;  and  the 
only  advice  which  the  Council  when  it  met  could  tender  to 
its  Sovereign  in  his  perplexity  was,  that  he  should  forthwith 
dismiss  it,  and  convene  once  more  a  Parliament.^ 

The  separate  authority  of  the  clergy  was  the  last  relic 
of  these  medieval  divisions.      In   the  great  ecclesiastical 

*  Const.  Hist.  iii.  28.    t  See  Mr.  Spedding's  note,  Bacon's  Works,  vi.  247. 
J  Guizot,  Sng.  Rev.  84. 
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changes  which  took  place  in  the  time  of  Henry  the  Eighth 
the  legislative  power  of  Convocation  was  finally  subordinated 
to  that  of  Parliament.  An  Act  of  that  reign  *  in  effect 
provides  that  no  new  canon  should  be  made  without  the 
consent  of  the  Crown,  and  that  the  canons  then  existing,  so 
far  as  they  are  not  inconsistent  with  the  law  of  the  land  or  the 
Royal  Prerogative,  shall  continue  in  force  until  revised  by  a 
Commission  appointed  for  the  purpose.  No  such  revision 
was  made.  The  canon  law  therefore  as  it  then  existed 
and  subject  to  the  prescribed  limitation,*!'  has  the  force 
of  an  Act  of  Parliament  and  is  withdrawn  from  eccle- 
siastical control.  Attempts  were  made  under  James  the 
First  to  bind  the  laity  by  mere  ecclesiastical  legislation, 
and  to  attach  temporal  penalties  and  disqualifications  to 
excommunication.  These  proceedings  however  were  vehe- 
mently resented  by  the  House  of  Commons,  and  were 
contemptuously  disregarded  by  the  courts.  Thus  the 
legislative  power  of  Convocation  scarcely  equalled  the 
ordinary  power  of  a  municipal  corporation  to  make  bye- 
laws  limited  to  its  own  members  exclusively  and  not  incon- 
sistent with  the  law  of  the  land.  But  Convocation  retained 
and  exercised  its  original  right  of  taxation.  The  supplies 
granted  to  the  Crown  by  Parliament  affected  the  laity  alone : 
and  separate  grants  were  made  on  behalf  of  the  clergy  by 
Convocation.  Yet  even  these  grants  were  confirmed  by  Act 
of  Parliament.  The  first  instance  of  such  a  grant  entered  on 
the  Rolls  of  Parliament  and  stated  in  a  Statute  appears 
to  have  been  the  grant  of  a  Biennial  Tenth  in  the  18th  of 
Edward  IILiJ:  After  the  time  of  Henry  VIII.  such  confirma- 
tion became  regular.^  The  legislature  seems  to  have  been 
unwilling  to  admit  that  in  matters  of  property  Convocation 


*  25  H.  VIII.  c.  19.  t  See  1  Steph.  Com.  64. 
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had  authority  to  bind  even  the  clergy.  At  length  in  the 
year  1665  the  clergy  were  expressly  charged  with  a  tax  then 
granted  to  be  levied  not  according  to  the  old  system  of  sub- 
sidies but  by  an  assessment  upon  each  county  ;  and  were 
discharged  from  the  payment  of  the  subsidies  which  Convo- 
cation had  previously  voted.  This  alteration,  which  is  said 
to  have  been  the  result  of  a  private  arrangement  between 
Archbishop  Sheldon  and  Lord  Clarendon,  was  probably 
introduced  from  the  practical  difficulty  of  ascertaining  the 
proportion  which  the  grant  of  the  clergy  ought  to  bear  to 
the  whole  in  the  new  mode  of  assessment  thus  introduced. 
From  that  date  this  power  of  Convocation  has  never  been 
exercised.  Under  our  modem  financial  system  the  greater 
part  of  the  public  revenue  is  raised  by  indirect  taxation,  the 
incidence  of  which  extends  alike  to  clergy  and  to  laity.  No 
attempt  therefore  has  been  made  by  the  clergy  to  revive 
their  power  of  imposing  an  additional  direct  tax  upon  them- 
selves. Many  High  Churchmen  have  deplored  this  great 
blow  to  the  independence  of  the  Church.  I  am  not  how- 
ever aware  that  the  power  of  taxation  has  been  absolutely 
taken  away  from  Convocation.  It  was  especially  reserved 
in  the  Act  of  1 665  ;  and  I  suppose  that  Convocation,  if  it 
thought  fit,  might  still  grant  a  supply  to  Her  Majesty,  just 
as  the  members  for  Liverpool  or  Leeds  might  still  claim 
their  wages  of  two  shillings  a  day  for  attendance  in  Parlia- 
ment. Both  these  rights  still  survive,  at  least  nominally 
and  in  contemplation  of  law,  but  merely  as  the  relics  of  a 
state  of  society  far  different  from  our  own. 


CHAPTER  XVI. 


THE    HOUSE    OF    LORDS. 

§  1.  In  every  branch  of  human  knowledge  we  meet  with 
phenomena  for  which  we  cannot  give  any  account.      We 
V  must  be  content  merely  to  accept  them  as  we  find  them, 

^  without  further  discussion.     They  form  in  relation  to  the 

then  existing  state  of  knowledge  the  ultimate  facts  of  the 
subject  to  which  they  belong.  The  chemist  considei-s  his 
analysis  complete  when  it  is  expressed  in  terms  of  the 
recognized  substances.  No  physician  can  explain  why  one 
man  is  tall  or  is  well  tempered  ;  and  why  another  man, 
though  the  child  of  the  same  parents  and  reared  under  the 
same  conditions  as  the  former,  is  short  or  is  morose.  So  it 
is  in  our  historical  inquiries.  We  cannot  tell  why  difierent 
nations  appear  with  different  customs  or  with  different  types 
of  character,  any  more  than  we  can  explain  why  their 
complexions  are  fair  or  dai-k,  or  why  they  have  chosen  for 
the  expression  of  a  certain  idea  one  particular  root  in 
preference  to  aU  other  vocal  combinations. 

One  of  these  ultimate  historical  facts  is  the  difference  in 
their  primitive  institutions  between  the  nations  of  Western 
and  of  Eastern  Europe.  Among  the  former,  aristocratical 
institutions  are  found  distinctly  developed  in  the  earliest 
dawn  of  history.  Among  the  latter,  the  origin  of  the  corres- 
ponding institutions  may  be  exj)lained  by  known  historical 
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causes,  and  may  be  referred  to  a  precise  date.  Aristocracy  is 
indigenous  in  the  West ;  in  the  East  it  has  been  acclimatized. 
When  the  Russians  make  their  first  appearance  in  history, 
they  present  no  trace  of  a  native  nobility.  They  appear  to 
have  lived  in  families  or  small  communities  under  their 
Starostars  or  elders.  It  was  not  until  in  the  ninth  century 
E,uric  with  his  Varangians  established  his  power  among 
the  Slaavs  that  the  Russian  monarchy  and  the  Russian 
nobiUty  were  founded.  That  Aristocracy,  gradually 
shaped  by  successive  monarchs  after  the  Germanic  model, 
never  took  kindly  to  the  uncongenial  soil.  Notwithstanding 
the  vast  material  power  of  the  Russian  nobles,  their  moral  in- 
fluence is  slight.  They  have  no  strong  class  sympathies.  They 
exhibit  no  tendency  towards  co-operation.  The  order  exists 
merely  as  an  agent  of  the  Government  and  not  as  a  living 
portion  of  the  community  ;*  and  it  would,  if  such  were  the 
will  of  the  Government,  accept  without  difficulty  the  decree 
for  its  dissolution. 

Far  otherwise  is  the  state  of  the  West  of  Europe.  The 
history  of  these  countries,  except  perhaps  of  Italyj-f-  knows 
nothing  of  a  time  in  which  there  were  not  nobles  as  well  as 
freemen  and  serfs.]:  Homer  sings  of  the  Zeus-nourished  Kings 
of  Hellas,  whose  power  was  derived  from  and  maintained  by 
the  Gods.  Tacitus  describes  in  colder  but  equally  distinct 
terms  the  similar  sentiments  of  the  primitive  Germans.  Both 
the  Teutonic  and  the  Scandinavian  legends  are  full  of  the 
glories  of  the  sons  of  Woden  and  of  Thor.  The  more 
minutely  too  the  institutions  of  these  countries  are 
examined,  the  more  strongly  do  they  confirm  the  teachings 
of  history.     Such  an  aristocracy,  spontaneous  in  its  origin 


*  Haxthausen,  The  Russian  Empire,  ii.  206. 
t  See  Mommsen,  Hist,  of  Rome,  i.  77. 
J  Kemble,  Saxons  in  Eng.  i.  123. 
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and  sentimental  in  its  basis,  was  in  full  force  among  our 
Saxon  ancestors.  They  drew  a  clear  line  of  difference 
between  the  Eorl  and  the  Ceor],  between  the  man  of  gentle 
birth  and  the  simple  but  free-born  churl.  Every  Saxon 
freeman  was  an  owner  of  land ;  but  the  allotment  of  the 
aristocrat  was  larger  than  that  of  his  humble  neighbour,  and 
the  burthens  upon  it  were  less  severe.  The  nobles  prepai'ed 
the  business  for  the  public  meetings  of  freemen,  directed  its 
proceedings,  and  carried  into  execution  its  resolves.  Like 
the  Zeus-born  Kings  that  held  counsel  with  the  Son  of 
Atreus,  the  Eorls  deliberated  with  Cerdic  or  with  Ella  ;  and 
all  the  people,  whether  Achseans  or  Saxons,  on  hearing  the 
result  of  these  counsels  shouted  their  approval.  In  that 
stranore  tariff  too  in  which  men's  lives  and  limbs  were  so 
precisely  assessed,  and  which  supplied  the  surest  test  of  rank, 
a  wi'ong  done  to  a  noble  brought  with  it  a  far  heavier  fine 
than  a  similar  wrong  done  to  a  churl.  A  breach  of  the 
noble's  mund,  or  the  protection  that  he  guaranteed,  was 
visited  with  a  severer  penalty  than  a  similar  breach  in  the 
case  of  ordinary  freemen.  And  although  the  freeman  was 
an  elector,  the  noble  was  exclusively  eligible  for  the  offices  of 
priest  or  of  Judge  or  of  King.* 

§  2.  An  aristocracy  directly  derived  from  this  primitive 
form  has  always  existed,  and  will  probably  continue  long 
to  exist,  in  England.  The  landed  gentry  are  the  legitimate 
descendants  of  the  Eorl-cund  men.  Their  distinctive  legal 
rights  have  long  since  passed  away.  Our  modern  law,  in 
theory,  at  least,  is  no  respecter  of  persons.  It  is  with  the 
one  mouth  that  it  addresses  all  men.  It  knows  no  difference 
between  the  transgression  of  the  wealthiest  country  mag- 
nate and  that  of  the  humblest  peasant  on  his  estate.     Neither 

*  Eemble,  Saxotu  in  Eng.  i.  135. 
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the  English  law  nor  the  English  language  is  acquainted 
with  such  terms  as  roturier  and  bourgeois.  But  the 
privileges  which  the  law  withholds,  the  custom  of  the 
country  and  the  habits  of  the  people  spontaneously  offer. 
The  influence  of  the  large  landed  proprietors  has  been  at  all 
times  very  great.  For  many  generations  the  county 
members,  although  considerably  inferior  in  point  of  number 
to  the  citizens  and  burgesses,  completely  predominated  in 
the  House  of  Commons.*  Even  still,  notwithstanding  the 
great  changes  which  the  industrial  revolution  of  the  last 
hundred  years  has  wrought,  the  old  county  families  retain 
their  social  position.  There  still  may  be  found  the  untitled 
representatives  of  ancient  houses  to  whom  far  more  con- 
sideration is  given  by  their  neighbours  than  to  the  most 
successful  millionaire  or  even  to  any  recent  Peer.  But 
although  the  landed  gentry  form  the  central  portion  of  a 
natural  aristocracy,  and  are  at  the  same  time  the  connecting 
link  between  the  class  which  is  privileged  by  law  and 
the  main  body  of  the  nation,  they  are  not  those  to  whom 
the  term  aristocracy  is  in  political  writings  usually  applied. 
The  British  aristocracy  is  usually  limited  to  the  Peerage.  I 
That  body  alone  possesses  exclusive  privileges  which  are  ( 
known  to  the  law  ;  and  it  therefore  alone,  to  whatever ' 
limits  for  social  purposes  our  aristocracy  may  extend,  can 
find  a  place  in  the  law  of  Political  Conditions. 


§  3.  The  House  of  Lords  seems  to  be  the  result  of  two  ) 
distinct  principles.    One  of  these  istenure  ;  the  otheris  official  \ 
position.     The  Peerage  of  the  present  day  is  the  descendant  ( 
of  the  old  Great  Council  of  the  King.     But  the  Councillors  of 
the  King  included  in  early  times  his  principal  tenants  in 
chief.     Hence  while  the  status  of  the  Peerage  is  determined 

See  Guizot,  Rqu  Gov.  423. 
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by  its  connection  with  the  Crown,  it  still  retains  throughout 
'all  the  changes  of  time  many  relics  of  tenure ;  and  it  still  holds 
'its  place  as  the  foremost  part,  though  only  a  part  of  the 
social  aristocracy  ;  of  the  Eorl-cund  men  who  were  of  gentle 
birth  and  were  the  owners  of  land. 

I  have  already  said  that  the  Great  Council  which  attendee 
the  King,  whether  in  Saxon  or  in  Norman  times,  and  b;; 
whatever  title  it  was  described,  was  composed  of  the  prii 
cipal  landholders  of  the  country.  After  the  complete  estal 
lishment  of  the  Feudal  system  a  distinction  seems  to  have 
grown  up  in  the  modes  of  habitual  communication  between 
the  Crown  and  these  landholders  now  become  its  vassals. 
Those  who  held  estates  above  a  certain  size,  or  the  greater 
Barons  as  they  were  termed,  corresponded  directly  with  the 
King.  Those  whose  holdings  were  less  extensive,  although 
they  were  still  the  King's  Barons,  coiTesponded  with  his 
officer  the  Sheriff.  Attendance  upon  the  King's  Court  was 
a  duty  which  their  tenure  imposed  upon  all  Barons  alike  ; 
but  it  is  probable  from  the  nature  of  the  case  that  the 
smaller  Barons  gladly  evaded  an  inconvenient  and  burden- 
some obligation.  Their  reluctance  to  attend  would  naturally 
be  greatest,  and  their  presence  would  be  least  required,  when 
general  questions  of  administration  were  under  discussion, 
and  when  they  had  no  direct  pecuniary  concern  in  the  sub- 
ject. The  Great  Council,  so  far  as  it  was  composed  of 
vassals  of  the  Crown,  was  thus  gradually  foimed  of  the 
greater  Barons  alone.  Custom  and  their  superior  wealth 
and  social  rank  soon  strengthened  this  exclusive  right.  The 
system  of  representation  increased  the  difference  between 
the  two  classes  of  Barons  ;  and  the  distinction  between  the 
Council  who  deliberated  on  all  questions  and  were  summoned 
in  their  own  right,  and  the  Knights  who  appeared  as  tlio 
agents  of  the  counties  and  dealt  with  special  interests  only, 
was  fully  established.     When  so  marked  a  distinction  in 


THE   HOUSE   OF   LORDS.  417 

practice  existed,  theoretical  equality  could  not  last.  The 
tenants  in  capite  were  all  Peers.  Whatever  may  have  been 
the  size  of  their  estates,  they  all  held  by  the  same  tenure 
and  were  subject  to  similar  obligations.  But  when  the  i 
political  distinction  between  the  two  classes  of  Military 
tenants  was  established,  the  title  Peers  was  specialized.  Itj 
was  restricted  to  the  members  of  the  Council.  They  were! 
-emphatically  "  the  Peers."  Between  themselves  there  was ' 
equality,  but  they  claimed  to  possess  a  higher  rank  than 
their  fellow-vassals.  In  the  same  manner  too  they  mono-  i 
polized  the  common  title  of  Baron.  The  Barones  Minores  ' 
were  usually  described  as  Knights.  The  words  Peers  and 
Barons  describe  the  same  class  of  persons  from  different 
points  of  view.  The  persons  whom  these  terms  denote  were 
in  relation  to  the  Kinor  his  Barons  or  men.  In  relation  to 
each  other  they  were  Peers  or  fellow-tenants.  The  com- 
munity of  tenure  was  the  fact  which  in  Feudal  times  estab- 
lished Peerage.  The  trial  by  Peers  originally  meant  the  trial 
according  to  customary  and  not  Roman  law  by  persons 
having  the  same  status  as  the  accused,  attendant  upon  the 
same  Court  and  usually  resident  in  the  same  locality.  The 
name  was  sometimes  used  metaphorically  to  express  a 
relation  analogous  to  that  arising  from  a  common  tenure, 
such  as  the  relation  of  the  various  classes  that  together 
formed  the  Parliament  of  the  Crown.  The  "  Modus  Tenendi 
Parliamentum"  speaks*  of  all  the  Peers  of  the  Realm, 
meaning  by  this  expression  the  several  Estates  that  met  in 
Parliament.  The  same  work  subsequently -f*  enumerates 
the  various  degrees  of  Peerage  in  this  sense,  namely  the 
higher  and  the  lower  Clergy,  the  Earls  and  Barons,  the 
Knights,  the  Citizens  and  Burgesses.  At  a  later  time  the 
name   acquired   a   special   and   limited   meaning,  and   was 


P.  20.  t  P-  26. 
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restricted  to  a  particular  portion  of  the  class  which  it 
originally  described.  Thus  the  history  of  the  words  Peer 
and  Baron  resembles  that  of  Manus  and  of  NexuTn  in 
Roman  Law,*  or  the  history  of  a  multitude  of  less  remark- 
able words  in  our  own  and  in  every,  other  language.  Such 
ivords  originally  denote  a  single  homogeneous  class.  When 
the  process  of  differentiation  has  set  in,  this  class  is  divided 
•into  distinct  parts.  Each  part  requires  and  obtains  a  dis- 
tinctive appellation  :  and  the  original  name  ceases  to  describe 
the  class  which  is  no  longer  regarded  under  a  common 
aspect,  and  is  confined  to  some  one  of  its  newly  established 
divisions. 

/  Such  a  process  as  that  I  have  attempted  to  describe  was 
/necessarily  gradual.  The  distinction  between  the  greater 
/and  the  less  Barons  occurs  in  the  preamble  to  the 
\  statute  of  Marlbridge-f  and  again  a  few  years  later 
almost  in  the  same  words  in  that  of  the  statute 
of  Gloucester.!  In  the  11th  of  Ed.  II.§  writs  were 
directed  MajoHbus  Baronibus.  During  this  reign  the  first 
recorded  instance  of  the  title  of  Peers  as  applied  in  its 
modem  sense  to  the  Earls  and  Barons  occurs  in  the  year 
1321  on  the  trial  of  the  De  Spencers. ||  In  the  beginning  of 
the  following  reign  we  read  that  the  Lords  in  Parliament, 
when  Sir  Simon  De  Bereford  was  accused  before  them,  pro- 
tested that  he  was  not  their  Peer,  and  that  they  were  not 
bound  to  try  him.  Yet  this  claim  of  Peerage  might  appa- 
rently be  waived,  for  we  find  that  Lord  Berkeley  who  was 
undoubtedly  a  Peer  put  himself,  when  accused  of  charges 
similar  to  those  made  against  De  Bereford,  upon  a  jury  of 
twelve  Knights  of  the  county  of  Gloucester.  This  "  remark- 
able anomaly,"  as  Mr.   HallamlT  calls  it,  ceases  to  appear 

*  See  Maine's  Ancient  Law,  316.  f  52  H.  III. 

J  6  Ed.  I.  §  1  Lords'  Report,  277. 

II  lb.  281.  •;  Middle  Ages,  iii.  122. 
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^uch,  when  we  observe  that  the  status  of  a  Peer  of  the 
Realm  was  at  the  time  hardly  settled  ;  and  that  the  jury 
consisted  of  those  who  were  the  Peers  of  the  accused  in  the 
old  sense  of  the  term  "  Ses  pers  de  la  tenure  meisme."     If 
the  jury  had  been  not  Knights  but  burgesses,  the  anomaly 
would  indeed  have  been  remarkable.     At  length  in  the  yeaJ 
i341  an  Act*  was  passed  which  fully  confirmed  and  recog-j 
nized  the  privileges  of  Peerage.     It  provides  in  effect  that 
no  Peer  shall  be  compelled  to  answer  or  be  judged  except  by 
bis  Peers,  and  that  if  any  Peer  choose  to  accept  a  different 
mode  of  trial  the  privileges  of  Peerage  shall  not  be  thereby 
prejudiced.     This  statute  thus  creates  in  favour  of  the  old 
Majores  Barones  a  distinct  personal  privilege.     The  privi- 
lege so  enacted  is  personal  and  not  merely  official ;  it  con- 
tinues when  there  is  no  Parliament,  as  well  when  one  is  in 
session  ;  it  extends  to  the  wife  and  to  the  widow  of  a  Peer ; 
and  it  is  lost  to  the  widow  when  her  relation  to  the  deceased 
Peer  is  lost  by  a  second  marriage.-f"      This  Act  doubtless 
merely  confirmed  and  perhaps  enlarged  what  had  previously 
been  the  practice.     Shortly  after  the  Statute  of  which  this 
Act  formed  one  of  the  chapters  was  passed,  a  writ  directed 
to  the  Sheriffs  was  issued  by  the  King  in  Council  in  which  he 
declared  that  he  had  never  really  given  to  the  Statute  his 
assent,  but  had  acted  with  a  politic  dissimulation  for  the  purpose 
of  avoiding  the  inconveniences  that  might  have  attended  his 
refusal,  and  that  the  statute  therefore  must  be  taken  to  be 
invalid  and  of  no  effect :  "  Willing  however  that  the  articles 
contained  therein,  which  by  other  statutes  of  him  or  his 
progenitors  Kings  of  England  had  been  before  approved, 
according  to  the  form  of  such  statutes  should  be  in  all  thiners 
observed."    This  singular  proclamation  was  confirmed  by  the 
following  Parliament,  so  that  it  would  at  first  seem  that  the 


•  15  Ed.  III.  c.  2.  t  1  ^'Ords'  Report,  315, 
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Act  to  which  I  have  referred  is  not  in  force.  The  statute  is 
contained  with  the  writ  in  the  authorized  collection  of 
statutes  and  in  all  the  printed  collections  ;  and  its  provisions 
have  been  in  practice  considered  as  law.  It  is  probable 
therefore  that  the  sugforestion  of  the  Lords'  Committee*  is 
correct,  and  that  this  Act  must  be  deemed  to  be  within  the 
exception  expressed  in  the  writ. 
/  Two  other  events  of  nearly  the  same  period  ijiark  the 
\  altered  character  of  the  House  of  Lords.  In  the  ancient 
/  writ  of  suminbns  the  obligator ypart  Tan  in  the  words  i-n  J^de 
)  et  homagio  quibus  nobis  tenemini.  These  words  imply 
that  tenure  was  the  basis  of  the  Lord's  attendance  in  Par- 
liament, or  at  least  that  those  who  were  summoned  had  done 
homage  to  the  King  and  consequently  held  of  him.  In  the 
45  Ed.  III.  this  form  after  some  fluctuations  was  finally 
cTi'an^tid  ;"f  and  the  form  now  in  use  in  which  the  charge 
is  in  fide  et  ligeantia,  upon  allegiance  and  t^^  upon 
homage,  was  adopted.  Thus  the  Feudal  Assembly  based 
upon  tenure  was  abandoned,  and  a  council  claiming  the  same 
style  and  the  same  powers,  but  no  longer  exclusively  limited 
to  the  great  tenants  of  the  Crown  was  recognized  by  law. 
The  other  event  to  which  I  have  referred  belongs  to  the 
following  reign,  although  the  tendency  which  it  marks  was 
probably  felt  in  the  time  of  Edward  III.  At  the  commence- 
ment of  representation  it  seems  to  have  been  undei*Stood 
that  the  Lords  of  Parliament  answered  for  their  tenants  | 
and  consented  for  them  to  grants.  Thus  in  the  14th  of 
Ed-  III.§  the  Prelates  Earls  and  Barons  for  themselves  and 
for  all  their  tenants,  and  the  Knights  of  counties  for  themselves 
and  the  Commons  of  the  Land,  gi-anted  to  the  King  the  ninth 
sheaf  the  ninth  fleece  and  the  ninth  lamb  of  all  their  sheaves 


*  1  Lords'  Report,  316.  t  Hallam,  Middle  Age»,  iii.  123,  note. 

\  1  /yorrfs' i?<'porf,  365.  §  76.311. 
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fleeces  and  lambs  for  two  years  ;  and  the  citizens  and  bur- 
gesses made  a  different  grant.  So  complete  was  tliis  repre- 
sentation or  rather  this  authority  of  the  Lord  that  grants  of 
aids  from  their  tenants  were  made  to  the  King  by  separate 
Lords.*  The  Knights  of  the  Shires  represented  only  the 
inferior  tenants  in  chief,  and  not  those  persons  who  were 
personally  summoned  to  Parliament  or  the  tenants  of  such 
persons.  The  tenants  therefore  of  Lords  Spiritual  or  Temporal 
were  exempt  from  contribution  to  the  wages  of  Knights  of  the 
Shire.  But  as  the  distinction  between  the  hereditary  and 
the  representative  parts  of  Parliament  grew  more  marked, 
the  distinction  between  the  two  classes  of  freeholders  rapidly 
faded.  The  Knights  elected  at  the  County  Court  were  soon 
regarded  as  representing  all  the  men  of  the  county  ;  and  the 
exemption  of  the  lords'  tenants  from  the  burthen  of  the 
wages  of  the  Knights  became  a  mere  privilege  founded  upon 
a  usage  the  original  reason  of  which  had  ceased  to  exist. 
There  was  therefore  no  disposition  to  extend  this  privilege. 
The  freeholders  were  naturally  jealous  of  any  reduction  of  the 
area  of  taxation.  Every  new  acquisition  of  property  by  a 
Lord  of  Parliament  withdrew  some  contributories,  and  so 
increased  the  burthen  upon  the  rest  of  the  community.  It 
was  accordingly  enacted  •!-  that  the  levying  of  the  expenses 
of  the  Knights  coming  to  the  Parliaments  for  the  Commons  of 
the  counties  be  made  as  had  been  used  before  that  time  :  and 
that  if  any  Lord  or  other  man  spiritual  or  temporal  had  pur- 
chased any  lands  or  tenements  or  other  possessions  which 
used  to  be  contributory  to  such  expenses  before  the  time  of 
the  said  purchase,  the  said  lands  tenements  and  possessions, 
and  the  tenants  of  the  same,  should   be  contributory  to  the 


•  See  1  Pari.  Writs,  11,  where  the  Archbishop  grants  a  thirtieth  of  hia 
tenants. 

t  12  Rich.  II.  c.  12. 
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said  expenses  as  they  were  WQiit  to  do  before  the  purchase. 
This  statute  therefore  marks  a  great  change  in  the  supjjosed 
character  of  the  Lords  Spiritual  and  Temporal.  They  must 
have  been  at  that  time  considered  as  no  longer  the  represen- 
tatives of  their  own  tenants,  but  as  a  separate  and  distinct 
branch  of  the  legislature  having  the  peculiar  character  which 
they  now  sustain.* 

§  4.  The  derivation  of  the  Peerage  from  the  Council  of 
the  King  has  led  to  several  important  consequences.  It  has 
determined  both  the  mode  in  which  Peerages  are  granted, 
and  the  functions  which  Peers  exercise.  Peers  of  the  Realms 
enjoy  rights  and  exercise  functions  in  five  distinct  cha- 
rf)pt.prR -j-  ^  They  possess  individually  titles  of  honour  which 
H^give  them  rank  and  precedence.  vThev  nre  inrlivicbiflllv 
■3  ■  hereditary   counsellors    of   the   Crown.    3>They   are    collec- 

^  tively     ff.ogftf.bpr     wifji     f.l-iP I<nrds  ,  .  Spirifna.!)     i^l|f^Ti     Tinf. I 

assembled   in   Parliament    the   permanent   council    of    the  I 

jl Crown.    < They  are   collectively  (together  with   the  Lords 

f  Spiritual)  when  assembled  in  Parliament  the  highest  court 

^    of  judicature,  s  Lastly,  they  are  conjointly  with  the  Lords 

^^^Spi ritual  and  the  Commons  in  Parliament  assembled,  the 

-.-*^Tefrisljiti^^||g|yj|^     oi'  the  kingdom,  by  whose  advice  con- 

sent  and  authority  with  the  sanction  of  the  Crown  all  laws 

ai"^:4Jiiide.     With  the  exception  of  the  first,  all  these  charai?- 

ters  belong  to  the  Royal  Council     Even  the  pei-sonal  rank 

and  precedence  might  be  supposed  to  be  an  incident  of  these 

relations  to  Royalty.     But  in  all  their  other  capacities  the 

marks  of  the  Curia  Regis  are  plain.     Tliat  body  prior  to  its 

evolution   dealt    with   all   kinds    of   questions,   legislative 

judicisd  and  executive.    In  course  of  time  separate  but  kindred 

organs  arose  for  the  discharge  of  these  several  functions. 

*  1  JLjicSlriUil^  365.  t    ib.U- 
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Still  traces,  although  gradually  becoming  indistinct,  of  the  old 
homogeneous  form  remain.  The  Lords  are  now  a  portion  of 
the  Common  Council  for  legislation.  They  form  the  ultimate 
Court  of  App^l.  In  affairs  oi  State  they  may  advise  Her 
Majesty  in  the  absence  of  Parliament ;  and  each  Peer  may 
separately  tender  his  advice.  Under  our  modem  system  of 
frequent  Parliaments  and  of  Parliamentary  Government  the 
two  latter  functions  of  the  Peers  may  be  said  to  have  become 
obsolete.  Their  function  of  judicature  is  now  performed  by 
the  Law  Lords  exclusively.  iy||y|^Jmiction  of  the  modern 
[sjs_that  of  a  Legislative  Chamber  But  the' 
^«ole  duty  of  a  Peer,  mwnateve^apacit^i^ictsris  to  advise 
the  Crown.  It  is  for  this  purpose  and  for  none  other  that 
his  order  forms  a  distinct  portion  of  the  commonwealth. 


§  5.  The  prerogative  of  creating  Peers  seems  to  follow 
from  this  consultative  character  of  the  Peerage.  The  King 
is  entitled  to  the  counsel  and  assistance  of  every  subject  whose 
services  he  may  require.  So  far  has  this  principle  been 
carried  that  it  is  doubtful  whether  the  offer  of  a  Peerage 
may  be  refused.  The  law  indeed  pointed  out  to  the  Crown 
its  principal  tenants  as  its  constant  and  as  it  were  its 
natural  advisers.  But  it  at  the  same  time  1^  unrestrained 
the  Royal  discretion  to  obtain  additional  advice  from  any 
person  who  may  seem  capable  of  giving  it.  Accordingly  at 
a  very  early  period,  probably  as  early  as  Henry  the  Third,* 
three  principles  were  established.  The  first  was  that  no 
Peer  could  attend  Parliament  without  a  formal  writ  of  sumJ 
mons.  The  second  was  that  the  King  could  not  refuse  suca 
writ  to  any  greater  Baron  or  other  Lord  of  Parliament. 
The  third  was  that  the  King  might  summon  to  Par-/ 
liament  any    person   not   being  a  greater  Baron.     Subse- 

*   See  12  Reports,  70  ;   1  Lords'  Report,  483. 
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quently  it  was  held  that  any  person  so  summoned  upon 
taking  his  seat  acquired  for  himself  and  his  lineal  descend- 
ants the  same  rights  as  a  greater  Baron.  There  were  thus 
:n  our  earlier  Constitution  two  modes  of  crpntinnr  Pppr-<  rti^p 
)y  fpiniirf^^  f|]if^  nflipv  hy  »7i.jf  Jt  followed  from  the  nature 
of  Peerage  by  tenure  that  the  dignity  ran  with  the  land ; 
and  that,  if  the  land  were  by  any  means  alienated,  the  title 
passed  from  the  original  possessor  to  the  purchaser.  I  have 
said  that,  in  times  when  land  was  hardly  if  at  all  re- 
garded as  an  article  of  commerce,  transfers  of  baronies  were 
rare.  But  we  find  several  cases  in  which  the  principle  that 
the  title  went  with  the  estate  was  recognized.  In  the  reigrn 
of  Henry  the  Sixth  the  House  of  Lords  admitted  the  claim 
to  the  Earldom  of  Arundel  as  annexed  to  the  castle  honour 
and  lordship  of  Arundel.  In  the  same  reign  we  find* 
the  barony  of  Kingston  Lisle  bringing  with  it  as  of  course 
a  writ  of  summons.  At  length  in  16G9  a  claim  to  the 
title  of  Fitzwalter  was  argued  before  the  King  in  Council. 
Several  eminent  judges  attended,  and  the  nature  of  a  barony 
by  tenure  was  fully  discussed.  It  was  resolved  that  this 
form  of  Peerage  "  had  been  discontinued  for  many  ages  and 
was  not  in  being  and  so  was  not  fit  to  be  received  or  to 
admit  any  pretence  of  right  to  succession  thereto."  This  deci- 
sion, although  not  proceeding  from  the  House  of  Lord.s,  has 
been  regarded  as  tinal,+  and  subsequent  attempts  to  revive 
the  ancient  doctrine  have  been  defeated.  The  case  indeed 
is  very  similar  to  the  recent  decision  against  Life  Peerages. 
In  early  times  the  writ  of  summons  to  Parliament  may  have 
been  founded  on  tenure,  and  the  Crown  may  have  exercised 
the  power  of  creating  Peerages  for  life.  In  both  cases  how- 
ever a  conti'ary  practice  had  prevailed  for  centuries  ;  and  a 
froward  retention  of  customs  in  an  altered  state  of  society 
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would,  as  Lord  Bacon  observes,  have  caused  as  much  dis- 
turbance as  a  positive  innovation.  Neither  Barony  by- 
tenure  therefore  nor  Barony  for  life  can  bo  regarded  as  living 
parts  of  our  existing  Constitution.* 

I  have  said  that  the  writ  of  summons  was 
essential  to  attendance  in  Parliament.  This  rule 
seems  to  have  arisen  from  the  power  of  the  Crown 
to  convene  a  Parliament  when  and  where  it  thought 
fit.  In  such  circumstances  due  notice  to  those  concerned 
was  absolutely  necessary.  But  the  objects  of  the  meeting 
rendered  the  indiscriminate  issue  of  writs  not  less  indispen- 
sable. Since  in  early  times  these  assemblies  were  usually 
held  for  the  purpose  of  obtaining  aids,  the  Barons  were 
disposed  to  insist  upon  their  right  to  be  present  and  to 
consent  to  the  charge  laid  upon  them.  Accordingly  we 
find  the  peremptory  provision  for  summons  in  John's 
Charter.  Again  in  the  reign  of  Henry  the  Third,  the  Lords 
refused  to  transact  any  business,  because  some  members  of 
their  body  had  not  been  summoned  and  were  not  present. 
From  the  49th  of  Henry  III.  to  the  last  year  of  Charles  I., 
Prynne-f-  could  find  no  unexplained  precedent  of  the  omis- 
sion of  wiits  of  summons  to  any  of  the  ancient  nobility.  In 
the  reign  of  the  latter  king  a  remarkable  case  in  point 
occurred.  The  King,  dreading  the  disclosures  which  the 
Earl  of  Bristol  was  likely  to  make  concerning  the  affair  of 
the  Spanish  marriage,  omitted  to  send  that  nobleman  his 
writ  of  summons.^  The  House  of  Lords  upon  the  petition 
of  the  Earl  presented  an  address  to  the  King  praying  for  the 
issue  of  the  writ.  The  King  sent  the  writ ;  but  accom- 
panied it  with  a  letter  in  which  he  declared  that  the  former 
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restrictions  were  to  be  continued,  and  positively  forbade  the 
Earl's  personal  attendance.  The  Earl  laid  the  letter  before 
the  House  of  Lords ;  but  the  King  anticipated  further  pro- 
.ceedings  in  his  behalf  by  causing  articles  of  charge  to  be 
exhibited  against  him.  But  there  is  no  doubt  that  the 
King's  constitutional  will  as  expressed  in  the  writ  ought  to 
outweigh  His  Majesty's  private  command,*  and  that  the 
Earl  might  have  taken  his  seat  without  paying  any  regard 
to  the  irregular  prohibition  conveyed  through  the  Secretary 
of  State.  \y 

The  King  is  entitled  to  seek  the  advice  of  any  of  his 
subjects  whom  he  thinks  fit  to  consult.  Accordingly 
I  from  a  very  early  period  other  persons  besides  the 
Barones  Majores  were  invited  to  share  in  the  deliberations 
of  Parliamejit.  Of  these  some,  as  we  have  already  seen, 
were  summoned  as  assistants.  But  in  addition  to 
these  persons  whose  duty  was  merely  to  attend  upon  the 
House  and  give  any  information  that  might  be  required, 
other  persons  were  summoned  who  had  a  decisive  and  not 
merely  a  deliberative  voice.-j-  There  is  however  no  reason  to 
suppose  that  these  councillors  were  at  first  other  than  occji- 
sional.  The  tenns  of  the  writ,  so  far  from  conveying 
any  inheritable  dignity,  do  not  even  imply  that  the 
services  of  the  person  to  whom  it  is  addressed  will  be 
required  on  any  subsequent  occasion.  The  practice  of  early 
times  does  not  suggest  any  different  inference.  Prior  to  the 
accession  of  Henry  the  Seventh,|  it  appears  that  ninety- 
eight  laymen  were  on  one  occasion  only  summoned  to 
Parliament,  and  that  fifty  others  were  summoned  twice  three 
or  four  times.  But  although  the  effect  of  a  writ  of  summons 
subsequently  received    a  very  different    construction,    the 
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power  of  the  Crown  to  issue  such  writs  has  always  been 
\  acknowledged.      Thus  a   personal   nobility,    deriving  theirl 
1  dignity  from  their  function,  grew  up  by  tlie  side  of  the  old! 
f  territorial   grandees.     For   the    completion  of  the  title  toy 
a  dignity  under  a  writ  of  summons  it  is  essential  that  the| 
person  summoned  should  have  actually  sat  by  virtue  of  that 
summons  in  Parliament.     If  he  failed  to  do  so,  his  right 
was  merely  inchoate,  and  was  incapable  of  devolution.  j^ 

In  the  reign  of  Richard  the  SecQud  we  meet  with  the  f?'*^^^ 
first  instance  of  another  mode  of  creating  Peers,  which  has  at 
length  superseded  the  earlier  methods.  This  method,  which 
iajljp  ftijp!  now  nrdinfl.rily  used,  is  a  ^rant  by  Letters  Patent- 
It  is  probable  that  doubts  had  arisen  respecting  tlieTiereditary 
character  of  the  dignity  by  writ ;  and  that  it  was  thought 
expedient  to  remove  these  doubts  by  express  words  in  the  *• 
instrument  by  which  the  dignity  was  created.  Besides^ 
when  the  order  of  the  Peerage  was  established,  admission  to 
it,  partaking  as  it  did  of  the  nature  both  of  real  property 
and  of  an  office,  must  have  appeared  to  be  a  fit  subject  for 
a  Royal  grant.  Whatever  may  have  been  the  motives 
that  led  to  its  introduction,  it  does  not  seem  at  first  to  have 
been  regarded  with  much  favour.*  It  is  doubtful  whether 
Richard's  gi-ant  had  any  efi'ect.  It  was  made  at  a  time  when 
his  conduct  was  producing  i  violent  opposition  ;  and  the 
grantee  (Lord  B^uchamp)'  was  in  the  following  year 
impeached  not  by  his  title  of  honour,  but  in  his  name  (Sir 
John  Holt)  as  a  commoner.  No  further  attempt  of  tlie  kind 
is  recorded  for  nearly  half  a  century.  But  in  the  latter  part 
of  the  reign  of  Henry  the  Sixth  and  in  the  following  reign 
several  cases  of  this  description  are  found.-f" 

A  Peerage  created  by  Letters  Patent  has  two  peculiarities. 
No  formal  act  of  taking  the  seat  in  Parliament  was  required  ; 
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m^o,  if  the  new  Peer  died  before  he  could  take  his  seat,  his] 
Peerage,  contrary  to  the  rule  in  the  case  of  the  Peerage  by- 
writ,  descended  to  his  heir.     On  the  other   hand,  as  I  have 
.  already  observed,  it  was*^ecessary  that  the  patent  should 
"^  ipntjiiL.projper_s:Q3ilHJilld$at^  long 

since  become  the  most  usual,  because,  as  Lord  Coke  observes, 
it  is  the  surest,  mode  of  conferring  the  dignity  of  a  Peer.  The 
method  by  writ  however  is  still  in  use  when  the  eldest  son 
of  a  Peer  is  called  during  his  father's  life-time  to  the  House  of 
Lords  in  the  name  of  his  father's  barony. 

§  6.  The  Peerage  long  continued  to  exhibit  indications 
of  its  territorial  origin.  Even  at  the  present  day  we  may 
notice  in  this  part,  as  in  so  many  other  parts,  of  our  Consti- 
tution thft'i'iiraces  of  antiquity.  It  was  long  a  doubtful 
question  whether  the  possession  of  the  estate  of  a  Peer  did 
not  bring  with  it  the  dignity  of  a  Peer.  Every  new-created 
Peer  must  take  his  title  from  some  place  ;  and  when  Selden  * 
wrote,  the  denominating  territory  was  always  some  lordship 
or  manor.  But  by  far  the  most  important  mark  of  this 
influence  is  found  in  the  hereditary  cliai-antpr  of  tlip.  Peerao-eJ 
*rhis  characteristic  feature  of  our  modern  Peerage  is  not  the 
creature  of  any  positive  law,  but  arose  spontaneously  frjjmj 
the  nature  of  the^case.  The  members  of  the  Royal  Council 
were  the  great  landholders  of  the  country.  Their  extensive 
estates  were  handed  down  from  father  to  son  undiminished 
•and  uninterrupted.  This  unbroken  succession  was  due  not 
merely  to  that  pride  of  family  that  even  still  animates  the 
English  gentry,  and  induces  them  to  regard  alienation  of 
their  ancestral  land  with  very  different  feelings  from  those 
with  which  they  regard  their  personalty.  But  if  an  estate 
escaped  forfeiture,   it  was  not  easy  for  it  while  any  heirs 
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THE   HOUSE   OF   LORDS.  429 

remained  to  pass  out  of  the  family.  Until  the  time  of 
Henry  the  Eighth  there  was  no  means  for  devising  real 
estate.  Considerations  both  of  public  policy  and  of  technical 
law  were  opposed  to  such  a  power.*  Public  men  dreaded 
the  undue  influence  of  the  Church  over  a  dying  landholder, 
and  the  ever  increasing  extent  of  lands  held  in  Mortmain. 
Lawyers  would  not  hear  of  the  transfer  of  seisin  without 
actual  livery,  and  livery  a  dead  man  could  not  give.  Besides 
there  was  no  Court  which  could  take  cognizance  of 
devises.  The  Temporal  Courts  could  not  deal  with  a 
will,  and  the  Ecclesiastical  Courts  could  not  deal  with  a 
freehold.  The  alienation  during  his  life-time  of  a  vassal's 
estate  with  the  consent  of  his  Lord  was  indeed  permitted 
by  law  :  and  the  Lord's  consent  could  generally  be  obtained 
for  a  consideration.  But  to  this  proceeding  there  was  a 
more  formidable  objection.  There  was  no  one  to  buy.  There 
were  no  large  capitalists  who  could  purchase  the  whole 
estate  of  a  greater  Baron.  Parcels  of  baronies  may  have 
changed  hands ;  but  the  caput  haro7iice,f  the  principal 
'manor  house,  seems  to  have  usually  remained  in  the  original 
family.  Thus  the  estates  of  the  greater  Barons,  as  the^ 
were  neither  alienated  during  the  life  of  the  owner,  and 
their  regular  devolution  could  not  be  altered,  passed  froi 
heir  to  heir.  Each  heir  on  succeeding  to  the  estate  hac 
the  same  right  to  a  place  in  the  Great  Council  of  the  Kingl 
as  his  ancestors  enjoyed.  This  right  was  usually  recognizee 
The  Crown  needed  the  services  of  the  son  as  it  had  neede<l 
the  services  of  the  father.  Thus  the  idea  of  hereditary 
descent  became  gradually  associated  with  the  status  of  a 
Peer. 

So  strong  was  this  association  that  it  extended  to  the 
new  kind  of  nobility  which  arose  not  from  the  possession  of 

*  See  1  Spence,  Eq.  Jur.  136.  t  Htillam,  Middle  Ages,  iii.  240. 
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land  but  from  a  personal  participation  in  the  Royal  counsels. 
Some  eminent  persons  who  seem  not  to  have  held  land 
baronies,  such  as  the  family  of  Scrope  in  the  time  of  Edward 
the  Third,*  were  constantly  summoned  from  father  to  son, 
and  thus  became  Lords  of  Parliament  by  a  sort  of  prescriptive 
right.  A  precedent  was  thus  set  which  might  be  enlarged 
into  extending  the  same  privileges  to  the  descendants  of  all 
who  had  once  been  summoned.  It  was  at  lencjth  held,  at 
what  time  it  is  difficult  to  say  but  certainly  in  the  time  of 
Lord  Coke,-f-  that  a  writ  of  summons  to  Parliament  and  the 
sitting  in  Parliament  in  obedience  thereto  created  without 
any  words  of  limitation  an  estate  of  inheritance  in  the 
dignity.  But  although  this  was  the  prevailing  opinion  and 
several  cases  were  decided  in  which  it  seemed  to  be  recojr- 
nised,  it  was  not  finally  established  until  the  reign  of  Charles 
the  Second.  In  the  year  1673,  in  the  case  of  the  Barony  of 
Clifton,!  a  decision  of  the  House  of  Lords,  after  the  opinions 
of  the  Judges  had  been  taken,  solemnly  established  the 
descendible  nature  of  a  dignity  created  by  writ. 

I    have   already   observed   that   Letters   Patent   which  \ 
errant  a  dignity  must  contain  words  of  limitation.     It    is 
now  settled  that  in  the  case  of  a  Lord  oF  Parliament  the  j 
estate  thus  limited  must  be  one  of  inheritance.     In  the  case  ' 
of  Lord  Wensleydale  in  1 856  the  grant  in  the  patent  was 
for  tlie  term  of  his  life.§     But  the  House  of  Lords  after  full 
discussion  resolved   in    effect  that   such  a   limitation   was 
inconsistent  with  the  fundamental  character  of  the  Peerage, 
and  was   insufficient   to   create  the   status    of  a   Lord  of 
Parliament. 

§   7.   Although  the  King  has  thus  the  power  of  sum- 
moning at  any  time  an  unlimited  number  of  persons  to  his 
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High  Court  of  Parliament,  the  hereditary  cliaracter  j?f  the 
Peerage  operates  as  a  material  check  iipon  the  needless 
exeFcise  of  this  great  Prerogative.  Some  writers  think  that 
it  was  to  restrict  the  power  of  the  Crown  by  summoning 
occasional  Peers,  while  the  hereditary  character  of  the  writ 
was  still  unsettled,  that  the  system  of  creation  by  patent 
was  introduced.  It  is  certain  that  this  limitation  of  the 
prerogative  was  the  chief  motive  for  the  recent  decision  of 
the  House  of  Lords  against  Life  Peerages,  although  for  such 
Peerages  in  strict  law  there  was  probably  sufficient  authority. 
With  hereditary  descent  as  an  incident  of  the  Peerage,  the 
King  feels  that  while  his  acts  are  in.  his  own  power  their  con- 
sequences are  not.  He  may  create  a  new  Peer  ;  but  that 
creation,  when  once  it  is  made,  .extends  to  the  most  distant 
posterity  of  the  grantee.  No  King  could  wish  to  make 
cheap  those  honours  which  are  the  ornament  of  his  Court,! 
and  are  prized  in  proportion  to  their  rarity.  But  the 
creation  of  a  Peerage  by  no  means  ensures  to  the  Crown  the 
permanent  services  of  an  additional  supporter.  It  does  not 
always  follow  that  the  new  Peer  himself  will  on  all 
subjects  continue  friendly  ;  and  there  is  no  security 
whatever  for  the  adhesion  of  his  son  or  his  grandson. 
The  Crown  therefore,  although  it  theoretically  possesses 
the  dangerous  power  of  selecting  those  advisers  whose  coun- 
sels are  agreeable,  finds  it  for  its  advantage  to  use  this  power 
very  sparingly.  The  reception  of  the  free  opinion  of  the 
House  of  Lords,  however  unpalatable  it  may  be,  is  obviously 
preferable  to  the  destruction  of  the  Order. 

There  are  other  forms  which  show  this  constitutional 
jealousy  of  the  Crown  and  by  which  further  provision] 
is  made  for  the  independence  of  the  House  of  Lords.  Not' 
only  does  a  Peerage  immediately  become  descendible  to  the  1 
heirs  of  the  grantee  ;  but  the  grant  cannot  be  revoked,  nor/ 
can  its  effect  be  in  any  way  diminished  ;  nor  can  it  evtn  be 
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surrendered  to  the  Crown  ;  nor  does  it  admit  of  alienation. 
The  latter  restriction  indeed  must  have  been  originally 
intended  to  secure  the  Crown  rather  than  to  restrict  it, 
although  even  in  this  view  its  importance  is  considerable. 
Its  necessity  arose  from  the  conflict  between  the  two  funda- 
mental principles  of  the  Peerage.  If  a  Dignity  were  merely 
an  incident  of  tenure,  it  must  have  been  transferable  with 
the  estate  to  which  it  was  annexed.  If  it  were  an  office, 
the  same  considerations  of  public  policy  which  prohibit  the 
trafiic  in  ordinary  offices,  would  apply  with  still  greater  force 
to  a  seat  in  the  highest  Council  in  the  Realm.  In  early 
times  accordingly  many  instances  occur  of  the  alienation  of 
Dignities  with  the  consent  of  the  Crown.  But  as  the 
number  of  Peerages  by  writ  and  patent  increased,  the  incon- 
veniences of  this  practice  became  conspicuous.  At  length 
in  1646,  in  the  case  of  the  Barony  of  Grey  of  Ruthyn,*  the 
House  of  Lords  unanimously  resolved  that  no  person  that 
hath  any  honour  in  him  or  as  Peer  of  the  Realm  may  alien 
or  transfer  the  honour  to  any  other  person.  It  is  now  well 
understood  that  Dignities  are  absolutely  inalienable.  The 
same  case  of  Grey  of  Ruthyn,  and  another  case  in  the 
following  reign,  have  settled  that  a  Peerage  cannot,  even 
with  the  consent  of  its  possessor,  be  surrendered  to  the 
Crown.  The  reason  doubtless  is  both  to  render  the  check 
to  which  I  have  already  referred  more  stringent  Upon  the 
Crown,  and  to  prevent  the  Crown  from  indirectly 
getting  rid  of  the  older  and  consequently  more  independent 
members  of  the  House. 

It  needs  hardly  be  added  that  the  grant  of  a  Dignity,  if 
ven  its  voluntary  surrender  may  not  be  accepted,  cannot 
e  i-evoked  ;  nor  can  any  grant  inconsistent  with  the  former 
rant  be  made  to  any  other  person.     Attempts  have  some- 
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times  been  made*  to  give  by  letters  patent  to  a  new 
Dignity  a  precedence  beyond  that  which  would  arise  from 
the  date  of  the  letters.  Such  precedence  is  now  held  to  be 
illegal.  It  is  the  undoubted  prerogative  of  the  Crown  to 
create  any  Peerage  of  any  rank,  or  to  raise  any  Peer 
to  any  higher  degree  of  the  Peerage  to  which  it 
thinks  proper ;  but  it  has  not  the  power  to  give  a 
precedence  above  any  Peer  previously  created  of  the  same 
degree. 

I  have  already  said  that  the  Crown  -cannot  in  ordinary!  . 
circumstances  refuse  to  any  Peer  his  writ  of  summons.  Itf  [ 
has  however  been  held-f  that,  if  a  Peer  want  possessions  to 
maintain  his  estate,  he  cannot  press  the  King  in  justice  to 
grant  him  a  writ  to  call  him  to  the  Parliament.  But  apart 
from  such  an  accidental  and  partial  suspension  of  his  rights, , 
a  Peer  who  has  not  been  attainted  cannot  lose  his  Peerage] 
in  any  other  manner  than  by  an  Act  of  Parliament.  J  Qua 
caseonly,  that  of  Nevill  Duke  of  Bedford  in  the  reign  of 
Edward  the  Fourth,  is  recorded  in  which  a  Peer  was 
degraded  by  Parliament.  The  reason  assigned  for  this 
measure  was  the  Duke's  want  of  means  to  support  his 
Dignity,  and  the  many  inconveniences  to  which  such  a 
position  gave  rise.  But  this,  as  Blackstone§  observes,  is 
"  a  singular  instance  which  serves  at  the  same  time  by 
having  happened  to  show  the  power  of  Parliament,  and  by 
having  happened  but  once  to  show  how  tender  the  Parlia- 
ment hath  been  in  exerting  so  high  a  power." 

At  the  present  time  therefore,  as  it  has  been  for  manyi 
generations,  the  Peerage  is  nominated  by  the  Crown  without! 
any  restriction  as  to  number  or  time  or  rank  or  person.  Butj 
the  conditions  under  which  such  nomination  may  be  made  are 


•  Nicolas,  45.  t  12  Reports,  107. 

J  Cruise,  On  Dignities,  112.  §  3  Steph.  Com.  11. 
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precise.     The  grant  must  be  for  an  estate  of  inheritance,  and 
cannot  be  revoked,  or  abridged,  or  surrendered,  or  transferred. , 
Thus  the  independence  of  the  Peers  is  secured  by  the  same 
means  as  the  independence  of  the  judges,  but  in  a  still 
igher  degree.      The   Crown   has   no   power   to  silence  ai 
efractory  Peer.     It  cannot  in  any  way  affect  the  honours! 
that  he  already  possesses.     In  the  great  majority  of  cases  ' 
there  is  not  even  the  obligation  which  arises  from  the  sense 
that  the  title  was  conferred  by  the  King  whose  wishes  are 
in  question.     Comparatively  few  of  the  Peers  can  derive 
their  Peerages  from  the  gift  to  themselves  of  the  reigning 
Sovereign.      Thus   although  the   grantee   may   be   himself 
the   servant   of  the    Crown,    he   becomes   both   personally 
independent    of    the    Royal   control ;    and  at    the    same 
time  "  the  root  of  that  hereditary  principle  which,  unin- 
fluenced either  by  the  Crown  or  the  people,  was  destined  to 
support  the  rights  of  both,  and  form  a  barrier  to  withstand 
the  encroachments  of  either."* 


{ij  8.  The  conjoint  operation  of  both  these  principles. 
Barony  by  tenure  and  Barojiy^regarded  as  an  office,  seem  to 
have  produced,  or  rather  to  have  assisted  in  producing,  the 
most  characteristic  feature  of  the  British  Peerage.  Its 
privileges  are  strictly  personal  to  its  possessor.  While  in 
other  countries  every  member  of  a  noble  family  is  ennobled, 
none  but  the  head  of  the  family  for  the  time  being  enjoys  _ 
with  us  any  legal  recognition.  A  barren  precedency  is  all  that 
the  heir  apparent  of  the  most  ancient  Earldom  or  the  wealthiest 
Dukedom  can  claim.  Until  his  ancestor's  death  he  remains, 
and  the  younger  members  of  his  family  always  will  remain, 
in  the  rank  of  Commoners.  I  may  notice  some  early  exam- 
ples of  this  rule,  although  it  must  have  previously  been  well 

•  See  Nicolas,  Hist.  Peerage,  42. 
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> 
understood.  In  the  reign  of  Henry  the  Eighth  the  Earl  of 
Surrey,  eldest  son  of  the  Duke  of  Norfolk,  was  attainted 
of  Treason  by  a  Common  Jury,  and  not  by  Peers  or  Barons, 
because  "he  was  in  law  as  one  of  the  meaner  oi-  less  nobility."* 
J.n  the  following  reign  it  was  resolved  by  the  House  of  Commons 
after  a  debate  that  "  Sir  Francis  Russell,  being  by  the  death 
of  his  elder  brother  heir  apparent  to  the  Lord  Russe]l,-|-  shall 
still  abide  in  the  House  as  he  was  before."  Some  twenty- 
five  years  afterwards  the  Commons'  journals  record  that  the 
Lord  Russell,  son  and  heir  to  the  Earl  of  Bedford,  burgess 
for  Bridport,^  is  ordered  to  continue  a  member  of  that  House, 
notwithstanding  the  newly-acquired  Earldom  of  his  father. 

The  ground  on  which  this  doctrine  rested  may  readily  be 
conjectured.  The  Baron  held  undivided  authority  over  the 
lands  to  which  the  barony  was  attached.  He  and  he  alone 
during  his  life  had  any  control  over  these  estates.  In  like 
manner  he  and  he  alone  could  exercise  his  office  in  the 
King's  Council.  An  office  implies  personal  aptitude  ;  and 
neither  its  duties  nor  its  privileges  could  be  extended  to  a 
crowd  of  sons  or  of  more  remote  descendants.  This! 
hereditary  office  was  therefore  regarded  as  being  in  thei  # 
nature  of  real  estate.  It  went,  as  the  family  estate  went, 
to  the  eldest  son  ;  and  the  younger  children  were  entirely 
excluded.  Nor  could  the  eldest  son  during  his  father's  life 
claim  to  share  in  the  privileges  of  his  father's  dignity,  any 
more  tlian  he  could  then  claim  to  share  in  the  administra-Tp^ 
tion  and  the  enjoyment  of  his  father's  estate.  ThesJ 
influences  however  cannot  have  been  the  causes  of  that 
isonomia  for  which  England  has  been  so  often  and  so  justly 
praised.  They  were  coincident  with  the  tendencies  which 
produced   that  state,    and  must   have   strengthened    their 


*  Selden,  Titles  of  Honour,  285.  t  Parrj',  ParliamenU,  208. 

t  lb.  223. 
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operation.     But  their  actual  effect  was  rather  to  prevent 
the  growtli  of  new  inequalities   than  to   correct  the  old. 
From  the  time  of  Henry  the  Third,*  if  not  from  an  earlier 
date,  the  legal  equality  of  all  freemen  was  in  all  essential 
points  complete.     The  old  Saxon  distinctions  had  died  out. 
The  weregild  no  longer  marked  and  perpetuated  the  division 
of  classes.     All  offences  had  become  violations  of  the  King's 
peace.    The  nobility  and  the  middle  classes  followed  the  same 
business,    embraced  the   same   professions,  and   even  inter- 
married with  each  other.-f     In  such  circumstances  there  was 
no   longer  any  room   for  the  difference  between  the   Eorl 
and  the  Ceorl.     But  there  might  have  arisen  a  body  with 
new  and  more  formidable  privileges.     The  great  Nobles  who 
formed  the  Council  of  the  King  might  have  claimed  much 
larger  immunities,   and  might  have  given  a  much  wider 
extension  to  the  privileges  of  their  Order,     That  they  did 
not  do  either  of  these  things  is  owing  partly  to  the  general 
feeling  of  justice  which   seems  to  belong  to  the  national 
character,    and  partly  to  those  peculiar  influences  that    I 
have  attempted  to  indicate.     Yet  there  seems  to  have  been 
even  at  an  early  period  a  tendency  in  the  English  towards 
the  limitation  of  nobility  to  its  actual  possessor.     Among 
the  Anglo-Saxons  J  the  Athelings  included  only  the  sons  of 
a  Kinsf,  or  in  default  of  sons  the  relations  next  entitled  to 
the  succession.     With  them,  as  with  our  own  nobility,  the 
third  generation  ceased  to  show  by  any  external  signs  its 
noble  descent,- 


*  See  Hallam,  Middle  Ages,  ii.  343. 

t   See  De  Tocqueville,  France  before  the  Revolution,  151. 

\  Lappenberg,  Anglo-Saxons,  ii.  308. 
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POLITICAL   REPRESENTATION. 

§  1.  One  of  the  principal  difficulties  in  historical  study 
is  the  necessity  of  dealing  with  social  and  political  questions 
that  arise  out  of  circumstances  essentially  different  from 
those  with  wliich  we  are  familiar.  We  have  not  only  the 
painful  effort  of  endeavouring,  often  with  very  imperfect 
materials,  to  shadow  to  ourselves  some  form  of  the  society 
whose  history  we  are  studying,  but  also  the  still  more 
arduous  task  of  guarding  against  the  extension  of  our  own 
modes  of  thought  and  our  own  associations  to  remote  times 
and  unlike  institutions.  Not  the  least  important  example 
of  this  historical  difficulty  is  found  in  the  different  objects 
to  which  in  ancient  and  in  modem  times  the  sentiment  of 
patriotism  has  been  attached.  We  of  the  nineteenth  century 
are  familiar  with  large  political  aggregations,  with  extensive 
territories  and  millions  of  men  forming  an  organized  polity, 
with  each  distinct  centre  of  population  having  its  own  life 
and  yet  contributing  to  compose  the  national  life,  and  with 
numerous  and  efficient  securities  for  good  government  and 
for  the  proper  control  within  its  due  limits  of  the  Executive. 
It  requires  therefore  a  strong  mental  effort  both  to  free  our- 
selves from  the  misleading  analogies  of  our  own  day,  and  to 
transport  ourselves  to  a  time  when  each  borough  or  town- 
ship was  an  independent  sovereign  state.     Yet  such  was  the 
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general  habit  and  feeling  of  the  ancient  world.  In  e very- 
part  of  Southern  Europe,  in  Italy  in  Sicily  in  Spain  in  Gaul 
and  above  all  in  Greece,  the  self-governing  town  was  the 
true  political  unit.  In  the  writings  of  all  the  great  thinkers 
of  antiquity,  the  idea  of  the  autonomous  city  is  accepted  as 
the  indispensable  basis  of  political  speculation.*  In  their 
mind  and  in  their  language  the  City  and  the  State  were  one 
and  the  same.  The  city  must  indeed  be  of  a  certain  size. 
A  mere  village  was  unable  to  supply  those  ai'rangements  for 
the  proper  conduct  of  public  business  which  the  higher  class 
of  minds  in  those  times  regarded  as  essential.  No  organiza- 
tion less  than  the  city  could  satisfy  the  wants  of  an  intelli- 
gent freeman.  But  no  other  organization  could  include  the 
city.  The  city  was  itself  a  perfect  and  self-sufficing  whole, 
and  did  not  admit  of  incorporation  into  any  higher  political 
unity. 

In  those  small  States  where  the  feelings  for  the  cor- 
poration  and  for  the  country  were  so  strangely  blended,  the 
sentiment  of  103'^alty  or  rather  of  devotion  to  the  city  was 
developed  in  a  very  high  degree.  The  State  was  not 
regarded  as  composed  of  the  sum  of  its  members  and 
existing  for  them.  It  was  held  to  have  a  separate 
and  a  higher  existence.  Aristotle  observes-f*  that  the 
city  precedes  the  individual  as  the  whole  precedes  the 
part.  All  the  rights  that  any  Athenian  or  Roman  enjoyed 
were  his,  not  from  any  personal  claim,  but  because  he  was  a 
citizen  of  Athens  or  of  Rome.  It  was  therefore  at  once  the 
highest  privilege  and  the  most  urgent  duty  of  each  citizen 
to  serve  the  State  in  his  own  person  whether  at  home  or  in 
the  field.  He  was  bound  to  accept  any  office  that  the  State 
might  place  in  his  hands.  He  was  bound  to  assist  his 
fellow-citizens   in   enacting  the    laws    by   which   the   city 

*  Orote,  ffisL  of  Greece,  ii.  302 ;  lb.  348.  t  Politic$,  B.  i.  c.  2. 
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should  be  governed,  and  in  selecting  the  officers  by  whom 
her  peace  should  be  preserved  and  her  honour  defended. 
Thus  grew  up  the  feeling  that  political  rights  must  be 
exercised  in  person,  and  in  the  General  Assembly  of  the 
Citizens.  No  delegation  was  admissible ;  and  in  no  other 
place  and  under  no  other  conditions  than  in  the  Ecclesia  or 
tlie  Comitia  duly  convened  in  the  customary  meeting-place 
of  the  city  could  these  duties  be  performed.  If  a  citizen 
left  his  native  city,  he  ceased  to  retain  his  full  civic  rights. 
The  Hellenic  emigrant  lost  all  legal  connection  with  the 
parent  State  ;  and  became  an  additional  unit  in  the  Hellenic 
aggregate,  connected  only  by  a  stronger  moral  tie 
with  that  State  than  with  other  kindred  cities.  The 
Roman  colonist  was  sent  forth  on  a  special  service, 
and  so  retained  his  old  allegiance.  But  he  too  lost  the 
rights  he  could  no  longer  exercise  ;*  the  new  community  was 
not  part  of  Rome,  because  it  was  the  son  and  subject  of  Rome. 
In  certain  circumstances  the  colonist  was  permitted  to 
return,  and  then  he  resumed  his  former  position. "f*  So  too 
if  a  Roman  citizen  were  taken  in  war,  his  status  was  sus- 
pended ;  but  if  he  escaped  or  were  released  and  returned, 
the  suspension  was  removed,  and  he  resumed,  though  not 
always  as  of  course,  his  former  rights. 

Perhaps  the  most  decisive  proof  that  we  possess  of  this 
cardinal  doctrine  of  antiquity,  namely  that  a  free  Constitution 
is  inseparable  from  the  appearance  of  the  sovereign  people  in 
person  in  their  collective  assemblies,  is  found  in  the  relation  of 
the  Italian  States  with  each  other  and  with  Rome.  When  in 
the  course  of  the  Social  war  the  Italian  States  had  resolved 
to  destroy  Rome  or  at  all  events  to  secede  from  it,  and  to 
found  a  new  State,  they  could  devise  no  other  polity  than 


•  Arnold's  Hist,  of  Rome,  iii.  19. 

t  See  Smith's  Dictionary  of  Antiquities,  Title  Postliminium, 
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that  which  had  been  traditionary  among  them  from  time 
immemorial.  When  they  might  have  established  the  Con- 
stitution of  a  State,  they  merely  founded  the  organization 
of  a  town.  The  Urbs  Italia  was  to  supersede  the  Urbs 
Roma.  "  It  is  significant,"  says  Dr.  Mommsen  *  "  that  in 
this  case  when  the  sudden  amalgamation  of  a  number  of 
isolated  cantons  into  a  new  political  unity  might  have  so 
naturally  suggested  the  idea  of  a  representative  Constitution 
in  its  modern  sense,  no  trace  of  any  such  idea  occurs :  in 
fact  th»  very  opposite  course  was  followed,  and  the  com- 
munal organization  was  simply  reproduced  in  a  far  more 
absurd  manner  than  before."  Subsequently  when  Rome 
had  triumphed,  but  had  yielded  after  the  war  all  the  politi- 
cal privileges  that  before  the  war  she  had  refused,  her  own 
condition  was  such  as  both  to  suggest  and  urgently  to 
require  some  form  of  representation  for  her  more  remote 
citizens.  The  burghers  now  no  longer  lived  in  the  city  or 
in  its  immediate  vicinity.  The  people  of  Quirinus,  if  it  did 
not  yet  include  all  the  inhabitants  of  the  Peninsula,  com- 
prised all  the  dwellers  between  the  Rubicon  and  the  Sicilian 
Stmits.  It  was  absurd  to  suppose  that  this  population  could 
habitually  meet  for  the  transaction  of  business  in  the  Roman 
Forum.  Yet  the  votes  of  the  Italian  freeholders  might  on 
many  an  occasion  have  counteracted  the  venal  voices  of  the 
"  Turba  Remi."  To  none  however  of  the  statesmen  of  the 
day,  neither  to  the  philosophic  Cicero  nor  to  the  great  and 
liberal  Julius,  nor  to  his  nephew  skilful  though  he  was  in 
public  organization,  did  the  simple  expedient  of  representa- 
tion present  itself  Augustus  alone  seems  to  have  made 
some  partial  attempt  to  establish  local  polling  places,-f-  where 
the  votes  might  be  taken  and  transmitted  to  Rome.  Even 
this  project  seems  to  have  been  either  unsuccessful,  or  to 

•  Ilitt  of  Eonu-,  iii.  239.        t  Mcrivale,  Hist,  of  the  Romans,  iii.  499. 
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have  become  as  the  Imperial  Government  grew  stronger 
unnecessary.  When  the  Empire  was  hastening  to  its  fall, 
the  Emperois  attempted  to  check  the  speed  of  its  dissolution 
by  a  sort  of  Confederation  of  the  Provinces.  A  rescript  was 
issued  by  Honor ius  and  Valentinian,*  establishing  for  the 
Gallic  Provinces  at  Aries  in  the  South  of  France  a  yearly 
meeting  of  public  functionaries  proprietors  of  domains  and 
judges  of  provinces  or  their  deputies.  Even  in  this  proceed- 
ing we  cannot,  I  think,  trace  any  approach  to  representa- 
tion. At  most,  some  kind  of  federation  would  hftve  been 
formed  of  which  the  Government  would  have  consisted 
of  the  officials  of  each  separate  State.  The  project  however 
entirely  failed.  "  The  Roman  world  had  returned  to  its  first 
condition  ;  towns  had  constituted  it ;  it  dissolved  and  towns 
remained.  "■[• 

§  2.  The  idea  of  political  representation  is  thus  of  com- 
paratively recent  date.  It  is  in  fact  both  much  more  recent 
and  much  less  general  than  we  might  at  first  be  inclined  to 
suppose.  In  England,  where  its  development  has  beenv 
most  complete,  it  dates  from  about  the  middle  of  the  tliir-  j 
teenth  century.  In  Spain  its  date  was  about  a  century 
earlier.  In  other  parts  of  Europe  it  commenced  at  a  some- 
what later  period.  Nowhere  however  has  it  been  carried 
out  with  such  success  as  among  the  Anglican  race.  It  is 
therefore  a  question  of  no  common  interest  to  inquire  into 
the  circumstances  which  led  to  the  use  of  a  political  instru- 
ment 80  powerful  in  its  results,  so  obvious  (as  it  now  seems 
to  us)  in  its  application,  and  yet  for  so  many  centuries 
unknown  to  the  ablest  thinkers  and  the  most  skilful  states- 
men. For  the  discovery  of  any  such  political  expedient 
two  conditions  at  least  are  essential.     The  want  which  it 

*  Guizot,  Civ.  in  Europe,  i.  30.  t  lb.  33. 
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is  designed  to  satisfy  must  be  keenly  felt.  The  existing 
state  of  political  toiowledge  and  sentiment  must  be  such  as 
to  suggest,  or  at  least  must  not  be  inconsistent  with,  the 
means  for  satisfying  this  want.  In  England  these  condi- 
tions concurred.  It  was  the  acknowledged  right  of  the 
vassals  of  the  Crown  to  determine  both  the  expedience  and 
the  amount  of  the  extraordinary  assistance  which  the  Crown 
might  require  for  the  exigencies  of  the  state.  It  was  their 
acknowledged  duty  to  attend  for  the  render  of  suits  and 
services  at  the  Royal  Court.  The  inconvenience  of  assem- 
bling in  one  spot  at  one  time  so  large  a  body  as  the  whole  of 
the  tenants  in  capite  was  obvious.  Such  attendance  must 
have  been  burdensome  to  all ;  but  to  the  smaller  tenants  it 
must  have  been  peculiarly  oppressive.  It  was,  especially 
while  the  Normans  and  the  English  were  not  yet  amalga- 
mated, dangerous  to  leave  the  country  districts  without  their 
proper  defenders.  The  privilege  which  these  military  tenants 
assumed  of  appearing  under  arms  was  not  calculated  to 
render  these  assemblies  more  desirable.  If  the  tenures  were 
subdivided,  and  the  numbers  of  those  who  ought  to  be 
summoned  increased,  these  difficulties  were  proportionately 
augmented ;  and  unless  those  who  obeyed  the  Royal  summons 
could  bind  those  who  neglected  to  attend,  the  powers  of  the 
Assembly  must  have  been  very  defective.  But  while  the 
attendance  of  all  the  tenants  of  the  Ci'own  was  thus  incon- 
venient, their  absence  was  equally  objectionable.  Not 
merely  was  their  consent  in  some  form  required,  but  the 
King,  finding  his  greater  barons  difficult  to  manage,  seems 
to  have  contemplated*  the  erection  of  a  counteracting  force 
in  his  Council.  If  he  had  failed  with  his  more  powerful 
tenants,  he  might  perhaps  have  better  success  with  the 
Knights.     Such  seems  to  have  been  the  policy  of  John,f  and 

*  Gaizot,  Rfpres.  Gov.  354.  t  1  Lords'  Report,  61. 
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such  was  the  course  that  throughout  the  whole  of  his  long 
reign  his  son  unsuccessfully  pursued. 

There  are  several  circumstances  which  in  the  reign  of 
Henry  the  Third  at  least  tended  to  prepare  the  public  mind 
for  the  principle  of  political  representation.  At  all  times 
some  kind  of  delegation  had  been  customary.  All  those 
suitors  who  petitioned  the  King  and  his  Great  Council  for 
the  redress  of  their  several  grievances  attended  on  the 
meeting  of  that  body  to  make  known  their  wants  to  the 
Fountain  of  Justice.  When  counties  cities  and  towns 
desired  to  make  in  their  corporate  capacity  any  such  appli- 
cation, they  must  from  the  very  nature  of  the  case  have  sent 
delegates  to  present  their  petitions  *  or  to  prefer  their  com- 
plaints. The  system  of  Ecclesiastical  Councils  rested,  as  Mr. 
Hallam-f- observes,  on  a  virtual  or  an  express  representation, 
and  may  have  had  some  tendency  to  render  the  application  of 
the  principle  of  national  assemblies  more  familiar.  At  dif- 
ferent times  too  we  readj  of  Knights  being  chosen,  apparently 
as  a  sort  of  jurors,  either  to  give  information  on  certain 
local  mattei-s  which  the  King  desired  to  know  or  to  assess 
subsidies.  But  whatever  weight  we  may  attach  to  these 
considerations  as  facilitating  the  introduction  of  representa- 
tion, the  immediate  origin  of  that  system  seems  to  me  to 
be  due  to  a  different  cause.  It  commenced  not  as  represen- 
tation, but  as  agency.  It  related  not  to  the  exercise  of 
political  functions,  but  to  the  payment  of  private  money. 
Attendance  upon  the  King's  Court  was  always  biir- 
densome.  It  was  an  obligation  imposed  upon  the  tenants  of 
the  Crown  which  they  were  required  to  fulfil,  not  as  a 
privilege  which  they  were  eager  to  enjoy.  Under  the  earlier 
Plantagenet  kings,  as  the  render  of  suit  and  service  became 
less  important,  the  object  of  these  assemblies  was  merely 


*  1  Spence,  Eq.  Jur.  266.  t  MiddU  Aget,  iii.  11.  %  lb.  12. 
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financial.  It  was  not  as  we  have  seen  until  a  later  period 
that  these  financial  assemblies  acquired  political  functions. 
It  was  not  therefore  in  the  light  of  a  delegation  of  strictly 
personal  rights  that  political  representation  first  presented 
itself  to  our  forefathers.  Whatever  might  have  been  the 
usage  as  to  such  affairs,  there  was  no  doubt  that  for  money 
matters,  for  the  transaction  of  ordinary  business,  the  appoint- 
ment of  an  agent  was  both  convenient  and  customary.  If 
a  military  tenant  was  unable  to  appear  when  the  Royal 
standard  was  unfurled,  he  might  find  if  he  could  a  substi- 
tute. Those  ecclesiastics  who  held  lay  fiefs  were  fi-om  the 
nature  of  the  case  obliged  habitually  to  render  a  substituted 
service.  The  Statute  of  Mertori*  expressly  provides  that 
every  man  who  owes  suit  at  the  County  Court  or  other  local 
Court  may  freely  make  his  attorney  to  do  those  suits  for 
him.  The  persons f  who  were  summoned  to  attend 
at  the  meetings  of  the  Great  Council,  and  who  could 
not  personally  be  present,  were  usually  allowed  to  appear 
jy  their  attorney,  or  proxies.  In  such  circumstances  the 
election  of  a  few  persons  to  act  as  proxies  for  all  the  military 
tenants  of  a  district  was  inevitable.  It  resulted  from  that 
tendency  in  our  nature  by  which  we  are  led  to  reduce  to 
the  lowest  possible  quantity  the  effort  that  the  attainment 
of  our  object  demands.  Representation  arose  in  the  same 
manner  and  for  the  same  reason  as  the  class  of  factors  or 
of  carriei's  is  developed  amongst  ourselves.  Between  these 
two  cases  however  there  was  a  fundamental  difference. 
While  the  varied  occupations  that  are  due  to  modern  indus- 
try grew  and  expanded  without  any  material  interference 
from  the  State,  the  agency  of  the  Crown  tenants  was  soon 
regarded  as  a  public  duty.  The  King  was  eager  to  receive 
persons  fully  authorized  to  grant  him  the  money  he  required. 

»  20  H.  3.  c.  10.  t  1  Lords'  Report,  127 
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The  constituent  bodies  were  glad  to  have  their  business 
transacted  on  moderate  terms.  It  was  therefore  quickly 
established  that  a  representative  when  once  chosen  was 
bound  to  serve.  It  was  not  competent  for  him  either  to 
decline  or  to  neglect  the  task.  He  was  indeed  entitled  to  a 
fixed  compensation  ;  but,  subject  to  that  compensation,  a 
Knight  could  no  more  refuse  to  give  his  services  to  his 
country  than  his  descendant  can  now  refuse  to  give  his  land 
if  it  is  required  under  a  Railway  Act. 

It  was  thus,  I  think,  that  the  representation  of  the 
counties  and  that  of  the  inferior  clergy  commenced 
in  England.  The  extension  of  the  principle  to  the 
towns  was  an  easy  matter.  The  tallages  on  towns  were 
usually  levied  on  them  collectively  and  not  upon 
the  individual  citizens.  The  tendency  of  early  times  to 
extend  the  principle  of  corporate  bodies  was  strongly  marked, 
and  towns  were  always  regarded  as  separate  existences.  It 
was  also  easier  for  the  Royal  officers  to  deal  with  the  civic 
officials  and  leave  them  to  reimburse  themselves  as  best  they 
might,  than  to  collect  a  hated  tax  from  a  poor  population. 
Thus  both  from  their  own  customs  and  from  the  convenience 
of  the  King  each  town  was  regarded  as  a  corporate  com- 
munity. But  there  is  no  other  way  by  which  either  in  law 
or  in  fact  a  corporation  can  appear  except  by  its  attorney  or 
accent.  When  therefore  the  communities  of  the  shires  were 
required  to  appear  by  their  authorized  agents,  the  same  rule 
was  naturally  extended,  when  their  presence  was  required, 
to  the  communities  of  the  towns.  This  view  is  consistent 
with  the  language  of  the  early  writs.  In  the  writ  of  1254 
the  knights  are  to  come  "  in  the  stead  of  each  and  aU."  In 
the  great  writ  of  1295  and  in  the  subsequent  writs  of  the 
same  reign  the  knights  are  to  have  "full  and  sufficient 
power  for  themselves  and  the  community  of  the  aforesaid 
county  to  do  what  shall  then  be  ordained  of  common  council 
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Id  the  premises."  The  same  direction  is  given  in  respect  of 
the  citizens  and  burgesses.  The  same  words  are  used  in 
writs  sent  in  the  30th  Ed.  I.  to  the  Cinque  Ports  and  to 
Yarmouth.  Between  these  places  various  disputes  had 
arisen  ;  and  both  bodies  were  required  to  send  three  or  four 
representatives  to  the  Court  of  Parliament  "  to  learn  the 
King's  pleasure  in  this  matter  and  further  to  do  and  receive 
what  of  our  council  we  have  thought  fit  to  ordain."*  In  this 
case  the  agency  is  clear  :  the  purpose  only  is  different  from 
the  preceding  case. 

§  3.  No  shock  therefore  was  given  to  any  received 
opinions  or  prejudices  by  the  appearance  of  our  earliest 
representatives.  They  were  merely  agents  with  general 
powers,  but  sent  for  a  special  purpose  and,  at  least  in  the 
case  of  the  military  tenants  and  the  parochial  clergy,  acting 
from  motives  of  convenience  each  for  a  great  number  of 
principals.  With  this  view  the  early  history  of  our  repre- 
sentation entirely  corresponds.  The  dream  of  Saxon 
Parliaments  elected  by  universal  sufii-age  has  long  passed 
away.  Neither  Saxons  nor  Normans  knew  the  name  or  the 
substance  either  of  Parliament  or  of  the  suffiage.  Even  in 
the  Great  Charter  itself  there  is  no  allusion  to  representation 
in  any  form.  On  the  contrary,  that  instrument  provides  for 
the  personal  attendance  of  all  the  inferior  military  tenants 
under  the  writ  of  summons  to  the  sheriff  It  has  been 
justly  observed*  that  the  absence  in  such  an  instrument  of 
any  reference  to  any  representative  body,  whether  for 
legislative  purposes  or  for  the  granting  of  aids,  is  strong 
evidence  against  the  existence  of  such  a  body  at  that  time. 
It  was  not  until  forty  years  after  the  meeting  at  Runnymede 
that.f    in    a    writ    the    form  J    of    which     confirms    the 

•  1  Lords  Report,  469.  f  lb.  6.S.  |  lb.  95. 
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supposition  that  no  representative  body  had  any  previous 
existence,  the  first  recorded  instance  of  county  representation 
is  found.  In  the  year  1254,  Henry  the  Third,  in  contempla- 
tion of  a  campaign  in  Gascony  and  in  addition  to  other 
preparations,  commands  each  of  the  sheriffs  to  send  to 
his  Council  two  good  and  discreet  Knights  of  his  county 
whom  the  men  of  the  county  shall  have  chosen  for  this 
purpose  in  the  stead  of  all  and  each  of  them  to  consider 
along  with  the  Knights  of  other  counties  what  aid  they  will 
grant  the  King  in  such  an  emergency.  In  the  following 
year  we  meet  with  the  *  first  unequivocal  instance  ■(•  of  the 
representation  of  the  lower  Clergy.  The  object  in  this  case 
was  the  same  as  that  which  led  to  the  representation  of  the 
Knights.  The  King  required  the  money  of  the  Clergy,  but 
dared  not  take  it  without  their  consent. 

Although  the  germ  of  representation  is  thus  visible, 
its  political  uses  were  still  undeveloped.  The  object 
of  these  meetings  was  purely  financial  ;  and  their  finance 
was  seigneijirial  not  n^jiaaal  A  Tarliament  in  the  modern 
sense  of  the  term  was  as  little  known  to  Henry  as  to  John. 
Notwithstanding  these  precedents  of  representation,  neither 
the  King  nor  the  discontented  Barons  nor  the  loyal  Barons 
seem  to  have  thought  of  consulting  these  representative 
bodies  in  their  subsequent  disputes.  Neither  in  the 
submission  of  the  differences  between  the  King  and  the 
Barons  to  the  decision  of  the  King  of  France  in  1263, 
nor  in  the  award  upon  that  submission,  nor  in  the 
subsequent  negotiations  before  the  contending  parties 
appealed  from  that  award  to  the  final  arbitrement  of  the 
sword,  is  there  any  mention  of  any  general  Legislative 
Assembly  or  any  suggestion  as  to  the  opinion  of  any  such 
body  upon  the  condition  of  the  kingdom.*    A  free  Parlia- 

*  Hallam,  Middle  Ages,  iii.  131.  f  1  Lords'  Report,  137. 
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ment  as  a  means  of  remedying  public  grievances  was  an 
idea  of  much  later  date. 

{!}  4.  I  have  said  that  the  Bishops  and  the  mitred  Abbots 
held  their  lands  by  the  ordinary  lay  tenures.  Such  was  not 
the  case  with  the  inferior  Clergy  and  many  religious  houses. 
Even  at  the  present  day*  the  parochial  Clergy  and  many 
religious  and  eleemosynary  foundations  hold  their  land  in 
Frankalmoigne.  That  tenure  was,  as  we  have  seen,  not  subject 
to  any  pecuniary  claim  either  for  commutation  of  service  or 
for  any  aid.  For  the  most  part,  although  not  always,  the 
terrors  of  sacrilege  sufficiently  protected  the  Clergy  from 
Royal  exactions.  At  length  when  Jerusalem  had  fallen 
before  the  victorious  arms  of  Saladin,  and  the  loss  of  the 
Holy  Land  was  imminent,  the  Kings  of  France  and  of 
Encjland  with  the  consent  of  their  Great  Councils  of 
Prelates  and  Barons  imposed  upon  all  their  clergy  towards 
the  expense  of  a  new  Crusade  a  general  tax  of  one-tenth  of 
all  their  moveable  property.  This  tribute  •[■  was  the 
foundation  of  all  the  taxes  upon  ecclesiastical  benefices, 
whether  for  the  benefit  of  the  Crown  or  of  the  Holy  See. 
During  the  reign  of  Henry  III.,  the  Pope,J  partly  it  would 
seem  as  head  of  the  Church  and  partly  as  the  acknowledged 
Lord  Paramount  of  England,  both  himself  frequently  and 
heavily  taxed  the  English  Clergy  and  permitted  the  King 
to  levy  similar  contributions.  The  King  however  was 
reluctant  to  enforce  his  claims  against  men  who  were  pro- 
tected both  by  the  ordinary  rights  of  freemen  and  by  the 
sanctity  of  their  order.  An  expedient  therefore  was  devised 
for  obtaining  their  consent  and  for  settling  the  amount  of 
the  gift.     In  the  year  after  the  first    recorded  instance  of 


*  1  Steph.  Com.  213.  t  Gibbon,  vii.  267  (Dr.  Smith's  edition). 
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County  Representation  we  meet  for  the  first  time*  with  the 
representation  of  the  Clergy,  In  both  cases  the  business 
was  the  same.  That  business  was  the  grant  of  an  aid  to  the 
King  who  was  seriously  embaiTassed  by  his  acceptance  from 
the  Pope  of  the  Sicilian  Crown  for  his  son  Edmund  and  by 
his  attempt  to  reduce  this  gift  into  possession.  Various 
meetings  of  the  Clergy  are  subsequently  recorded.  In  the 
year  1282  the  abbots,  priors,  and  proctors  of  deans  and 
chapters  refuse  an  aid  because  the  Diocesan  Clergy  were  not 
summoned  more  debito.'f  In  1294  the  representatives  of 
the  Clergy  were  summoned  to  meet  the  King  at  West- 
minster. In  the  following  year  the  "Premunientes"  clause 
was  inserted  in  the  Parliamentary  writs.  This  clause  was  not 
however  uniformly  inserted  until  the  28th  Edward  III. 
When  the  Clergy  were  not  concerned  in  the  subject  matter  of 
discussion,  their  presence  seems  not  to  have  been  required. 

I  have  already  traced  the  political  history  of  the  Estate 
of  the  Clergy,  I  may  however  notice  in  this  place  two 
points  in  which  the  representation  of  this  Estate  illustrates 
the  general  theory  of  political  representation.  The  first 
point  is  that  both  in  its  structure  and  in  its  functions  the 
Ecclesiastical  Assembly  was  strictly  analogous  to  Lay 
Assemblies.  The  representatives  of  the  Clergy,  like  the  repre- 
sentatives of  the  Knights  and  the  representatives  of  the  towns, 
were  summoned  for  the  purpose  of  contribution.  It  was  not 
until  a  subsequent  period  that  they  acquired  the  power  of 
legislation  in  Ecclesiastical  affairs.  Hence  as  the  House  of 
Commons  differs  from  the  Assemblage  of  Estates  in  the 
continental  kingdoms,  so  does  the  Convocation  of  the 
English  Provinces  differ  from  the  Ecclesiastical  Councils  in 
other  Christian  countries.^     In  those  countries  where  legis- 


*  Hallam,  MiddU  Ages,  iii.  131.  t  Parry,  51. 
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lation  was  the  primary  object,  these  Councils  were  exclusively 
composed  of  Bishops  and  other  dignitaries  of  the  Church. 
In  England  where  the  primary  object  was  the  taxation  of 
the  Ecclesiastical  order,  those  persons  whose  interests  were 
affected  as  contributories  to  the  tax  were  required  to  attend 
either  personally  or  by  their  proctors.  The  second  point  to 
which  I  referred  is  that  the  name  proctor,  by  which  the 
representatives  of  the  Clergy  are  to  this  day  designated, 
sufficiently  attests  the  opinion  of  contemporaries  as  to 
the  original  character  of  the  office.  These  persons  yr^re 
merely  the  agents  of  then-  class,  appointed  to  transact 
certain  pecuniary  business  in  which  both  they  themselves 
and  their  principals  were  concerned.  The  existence  of  the 
agency  may  have  led  to  the  growth  of  the  political  func- 
tion ;  but  the  political  function  did  not  lead  to  the  use  of 
the  agency. 

§  5.  It  is  now  settled*  that  the  origin  of  the  repre- 
sentation of  cities  and  boroughs  does  not  ascend  beyond  the 
t  49th  of  Henry  III.     On  the  12th  December  1264.  under  the 
j  administration   of  ^imon^  De  Montfort    Earl  of  Leicester, 
I  writs  were  issued,  not  only  to  the   Sheriffs,  but  also  to  the 
citizens  of  York  and  of  Lincoln  and  the  other  boroughs  of 
England,  to  send  two  of  their  more  discreet  and   worthy 
citizens  or  burgesses,  and  to  the  Barons  and  good  men  of  the 
Cinque  Ports  to  send  four  of  the  more  lawful  and  discreet 
men,    "  Nobiscum    cum    Prelatis    et    Magnatibus    regni 
tractaturi    et    auxilium    impensuri."      These    are    those 
famous   writs    which    have  preserved    the    name    of    De 
Montfort  long  after  his  exploits  his  success  and  his  fate  have 
ceased  to   interest.     But  although   it   is  certain  that  our 
representative  system  was  not  complete    before  the   year 
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1264,  it  is  by  no  means  equally  certain  that  its  completion 
wasthenattained.  This  innovation  of  De  M  on  tfort  has  received 
more  attention  from  modern  inquirers  than  it  deserved.  It 
was  not  the  ac(^al  commencement  of  representation,  for  the 
representation  both  of  the  counties  and  of  the  Clergy 
preceded  by  several  years  that  of  the  cities  and  boroughs. 
It  did  not  solve  the  real  difficulty  in  representation.  Towns 
have  necessarily  more  or  less  of  a  corporate  character,  and 
therefore  must  always  have  employed  some  species  of  agency. 
When  once  an  organ  of  expression  was  found  for  a  multi- 
tude of  unincorporated  and  independent  Knights,  there  was 
little  merit  in  the  extension  of  the  principle  to  towns.  Much 
less  can  the  precedent  of  1264  be  regarded  as  the  commence- 
ment of  what  we  now  understand  as  the  House  of  Com- 
mons. That  event  as  we  have  seen  belongs  to  a  peiiod  at 
least  one  hundred  years  later  than  the  Administration  of 
De  Montfort.  Nor  did  his  contemporaries  regard  Leicester's 
writs  as  involving  any  serious  political  change  or  even  as 
establishing  any  notable  precedent.  We  know  literally  nothing 
of  the  Earl's  policy  or  of  its  results.  We  cannot  tell  why  he 
excluded  London  or  why  he  included-  the  Cinque  Ports. 
But  the  succeeding  Parliament  disavowed  all  his  proceed- 
ings. None  of  the  contemporary  writers,  even  of  those 
most  devoted  to  his  cause,  notice  the  peculiarity  of  his  writs.* 
Few  of  them  even  mention  the  Parliament  for  which  these 
writs  were  issued.  Nor  does  the  precedent  appear  to  have 
been  speedily  or  closely  followed.  Although  there  seem  to 
have  been  assemblies  during  the  intervening  period,  and 
although  these  were  probably  of  a  representative  character, 
the  next  well  marked  instance  of  representations  occurs 
eighteen  years  afterwards.  The  paitial  issue  of  writs  was 
abandoned ;  and  the  writs  were  directed  not  to  separate  towns, 
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but  on  a  fixed  principle  to  each  sheriff  for  every  town  within 
his  bailiwick. 

It   is   however    far    more    important   to   ascertain   the 
character  in  which   the   representatives   of  »the  cities  and 
boroughs  appeared  and  the  purposes  of  their  coming  than 
to  fix  the  exact  time  of  their  first  election.     I  have  already 
said  that  the  citizens  and  burgesses  represented  tenants  in 
ancient  demesne;  and  that  the  object  of  their  attendance  wa» 
partly  to  assess  the  rate  of  tallage  which  they  were  required 
to  pay,   and  partly  to  give  to    the  King  and  his  Council 
information  and  advice  upon  questions  either  aflTecting  their 
interests  or  coming  within  the  sphere  of  their  occupations. 
Many  considerations  support  this  view.     Tenure  is  a  ve7'a 
causa.     It  was  at  that  time  in  operation.     It  was  sufficient, 
if  it  were  applicable,  to  have  produced  such  an  assembly  as 
that  of  the  citizens  and  burgesses  :  and  it  is  not  unreasonable 
to  suppose  that  the  success  of  the  representative  system  in 
cases  where  the  right  to  refuse  contribution  was  admitted 
might  lead  to  its  extension  to  those  cases  where  not  the 
duty  to  contribute  but  the  amount  of  the  contribution  was 
in  dispute.     Apart  however  from  any  question  of  antecedent 
probability,  there  is  positive  evidence  of  several  kinds.     Inj 
the  reign  of  Edward  I.  the  towns  and  ancient  demesnes  are 
taxed  conjointly,  and    their  grants  are  separate  from  th( 
grants  of  the  counties.     The  amounts  granted  by  the  towns^ 
and  demesnes  are  always  gi*eater  than  those  granted  by  the 
counties,  a  circumstance  which  harmonizes  with  theknown  fact 
that  tallages  or  the  compulsory  payments  by  the  demesne  men 
were  heavier  than  the  aids  or  voluntary  donations  of  the 
freeholders,  but  which   it  is  otherwise  difficult  to  explain. 
In  the  nth  year  of  Edward  I.  the  City  of  Chester  sent 
representatives.     On  no   subsequent  occasion  was   Chester 
summoned  until  by  an  Act  of  Parliament  in  the   reign  of 
Henry  VIII.  provision  was  made  for  the   representation  of 
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both  the  county  and  the  city.  But  at  that  particular  time 
the  King  had  in  his  own  hands  the  Earldom  of  Chester  and 
Chester  held  of  the  Earl.  *  In  the  26th  year  of  the  same 
reign,  Northallerton  returned  members  to  Parliament.  It 
belonged  to  the  Bishop  of  Durham,  but  was  then  in  the  hands 
of  the  King  who  had  seized  the  Bishop's  temporalities 
in  Yorkshire.-f-  Subsequently  when  the  Clergy  of  the 
Province  of  York  made  their  peace  with  the  King,  North- 
allerton was  restored  to  the  Bishop ;  and  never  afterwards  sent 
representatives,  until  in  1640  the  House  of  Commons 
revived  its  right  and  the  rights  of  many  other  boroughs. 
In  the  sister  kingdom  of  Scotland  none  but  Royal  burghs, 
that  is  boroughs  which  held  of  the  King,  ever  sent  members 
to  the  Scottish  Parliament.  Finally  Littleton*  connects 
the  boroughs  which  send  members  to  Pai-liament  with 
ancient  boroughs  in  which  burgage  tenure  existed.  So  far 
as  these  boroughs  held  of  the  King  they  were  ancient 
demesne  ;  so  far  as  they  held  of  some  other  Lord,  Little- 
ton's words  may  mean  a  Royal  borough  granted  to  some 
other  Lord,  but  still  retaining  as  we  have  before  seen 
its  obligation  in  tallages  to  the  Crown. 
Although  the  tenancy  in  ancient  demesne  was  thus  thei 


•  1  Lords'  Report,  189.  ^  lb.  381. 

t  Sees.  162-4.  "  Tenure  in  burgage  is  where  an  ancient  borough  is  of 
which  the  King  is  Lord  ;  and  they  that  have  tenements  within  the  borough 
hold  of  the  King  their  tenements  that  every  tenant  for  his  tenement  ought 
to  pay  to  the  King  a  certain  rent  by  year,  &c.  And  such  tenure  is  but  tenure 
in  socage.  And  the  same  manner  is  where  another  Lord  spiritual  or  temporal 
is  Lord  of  such  a  borough,  and  the  tenants  of  the  tenements  in  such  a 
borough  hold  of  their  Lord  to  pay  each  of  them  yearly  an  annual  rent. 
.  .  .  And  it  is  to  wit,  that  the  ancient  towns  called  boroughs  be  the  most 
ancient  towns  that  be  within  England  :  for  the  to\vns  that  now  be  cities  or 
counties  in  old  times  wore  boroughs  and  called  boroughs ;  for  of  such  old 
towns  called  boroughs  come  the  burgesses  of  the  Parliament  to  the  Parlia- 
ment, when  the  King  hath  summoned  his  Parliament." 
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•origin  of  the  representation  of  towns,  that  representation 
■soon  lost  its  original  character.  The  towns  were  soon 
I  regarded  rather  as  the  trading  or  mercantile  interest  than  as 
I  a  peculiar  part  of  the  temtorial  interest.  The  first  indication 
of  this  change  appears  in  the  separation  of  the  other  tenants 
in  ancient  demesne  from  the  towns.  In  the  loth  year  of 
Edward  II.,  the  Prelates  Earls  Barons  Knights  and  com- 
munities of  the  counties  granted  to  the  King  a  tenth,  and  in 
the  ancient  demesnes  of  the  Crown  a  sixth.  At  the  same 
time  the  citizens  and  burgesses  granted  a  sixth.  Thus  while 
the  distinction  as  to  the  rate  was  observed,  the  grant  of  the 
country  tenants  in  ancient  demesne  was  no  longer  detennined 
by  those  of  the  same  tenure  as  themselves,  but  by  the 
military  tenants  of  the  Crown.  For  what  reason  this  change 
was  introduced  or  on  what  principle  the  military  tenants 
assumed  to  tax  those  whom  they  did  not  represent,  there 
are  now  no  means  of  determining.  Perhaps  it  may  have 
been  that  the  towns  were  then  regarded  as  having  an 
interest  apart  from  that  of  mere  tenure  ;  and  that  the  old 
rule  of  tallage  by  the  advice  of  the  King's  Council,  as  in  the 
Parliament  of  Merton,  was  adopted  in  reference  to  those 
parts  of  the  demesnes  which  were  not  represented.  Such  an 
arrangement  may  have  been  considered  beneficial  to  the 
demesne  men,  because  they  had  not  the  expense  of  sending 
representatives  and  were  only  charged,  as  before,  at  the  same 
time  and  the  same  rate  as  the  towns.  A  further  reason  may 
be  that  the  Lords  answered  for  their  bondmen  or  copj'holders, 
and  in  their  grants  expressly  included  these  persons.  Copy- 
holders therefore,  piior  to  3832,  never  voted  for  Knights  of 
the  Shire  or  contributed  towards  their  expenses.  It  may 
therefore  have  been  thought  that  no  peculiar  representation 
was  needed  for  the  corresponding  class  of  Royal  tenants  :  and 
the  origin  of  the  town  representation  may  have  been  over- 
looked  in   the   admitted   fact  of  its  existence  and  of  the 
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practical  difference  between  the  burghers  and  the  other  men 
of  the  demesnes.  So  far  as  is  known  of  the  returns  to  the 
writs  of  Henry  III.  and  Edward  I.,  all  the  towns  summoned 
to  Parliament  were  either  held  of  the  King  or  were  at  the 
time  in  the  King's  hands.*  The  documents  however  are 
imperfect ;  and  this  proof  is  therefore  incomplete.  All  that 
we  can  say  is  that  there  are  numerous  examples  of  the 
representation  of  towns  held  in  capite,  and,  so  far  as  we 
know,  no  example  of  any  represented  town  under  a  different 
tenure. 

This  theory,  while  it  is  consistent  with  such  evidence  as 
the  records  afford,  explains  some  questions  which  without  its 
help  cannot  readily  be  answered.  We  can  by  its  help 
understand  why  a  mere  general  direction  was  given  to  the 
sheriff  to  summon  all  cities  and  boroughs  in  his  bailiwick. 
He  was  officially  concerned  in  receiving  the  rent  or  other 
charges  of  these  towns.  He  alone  therefore  could  accurately 
know,  and  he  was  bound  to  know,  what  towns  held  of  the 
King  or  were  at  the  date  of  the  writ  in  the  King's  hands.  From 
all  such  towns  it  was  his  duty  to  require  representatives  to 
be  sent.  No  further  direction  was  thereiore  needed,  or 
would  have  been  proper.  We  may  thus  too  explain  much 
of  the  strange  irregularity  of  representation  in  the  reign  of 
Edward  I.  Many  places  which  even  then  were  insignificant 
sent  representatives  to  the  Parliaments  of  that  King.*f-  On 
the  other  hand  no  mention  is  made  of  other  places  of  con- 
siderable magnitude.  Nor  were  the  same  places  always 
represented.  Much  blame  has  been  attiibuted  in  this 
matter  to  the  sheriffs  ;  and  in  later  times,  when  a  seat  in 
Parliament  was  more  eagerly  desired  than  it  was  in  the 
reign  of  Edward  the  First,  such  censure  may  not  have  been 
undeserved.     But  it  is  hard  to  trace  any  motive  for  such 

*  1  Lords'  Report,  378,  386.  t  lb.  375. 
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misconduct  in  the  thirteenth  century.  A  simpler  explana- 
tion is  formed  in  our  ignorance  of  the  facts  of  each  case.  The 
first  class  of  anomalies  may  have  arisen  from  the  represented 
towns  being  Royal  boroughs  while  the  others  were  not.  The 
inconsistency  in  the  return  may  have  been  caused  by  the 
borough  happening  to  be  at  one  time  in  the  hands  of  the 
King  while  at  another  titne  it  was  not.  I  have  already 
mentioned  examples  in  the  cases  of  Chester  and  Northallerton, 
and  it  is  probable  that  the  well  known  cases  of  St.  Albans 
and  of  Barnstable  should  be  explained  in  a  similar  manner.* 
This  connection  of  representation  with  tenure  also  explains 
the  later  rise  of  borough  representation  as  compared  with 
that  of  the  counties.  On  other  principles  such  a  sequence 
would  seem  altogether  improbable.  To  a  town,  especially  an 
incorporated  town,  some  form  of  representation  is  essential. 
Such  an  artificial  person  cannot  appear  otherwise  than  by 
deputy.  But  the  military  tenants  of  the  Crown,  whether 
small  or  great,  acted  and  were  required  to  act  each  in  his 
personal  right.  There  would  be  no  difficulty  in  understanding 
the  extension  to  these  separate  freeholders  of  a  system  of 
agency  which  the  practice  of  the  towns  would  naturally 
suggest.  But  it  is  not  easy  to  see  why  representation  com- 
menced in  a  class  where  there  was  no  particular  reason  to  expect 
its  presence,  while  it  was  yet  absent  in  the  class  in  which  its 
existence  would  have  been  natural.  In  Castile  the  representa- 
tives of  towns  appear  nearly  a  century  before  their  appearance 
in  England.  The  necessity  of  establishing  frontier  posts 
against  the  constant  hostilities  of  the  Moors  f  induced  the 
Spanish  Kings  to  encourage  municipal  institutions,  to  make 
to  the  towns  large  territorial  grants  on  condition  of  military 
service,  and  to  seek  in  council  their  assistance  and  advice. 


*  1  Lords'  Report,  380,  386. 

t  Buf  kle,  Hist,  of  Civil,  ii.  135  ;  Hallam,  Middle  Ages,  ii.  C,  19. 
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Yet  although  the  practice  of  representation  thus  existed,  its 
principle  was  never  applied  to  the  other  classes  of  the  king- 
dom.* Representation  was  a  necessary  incident  to  the 
presence  of  the  towns,  but^  it  was  not  then  regarded  as  a 
political  contrivance.  In  England  lioweveFIEhere^  was  nothing 
to  require  the  Parliamentary  attendance  of  the  towns.  Their 
assistance  in  legislation  was  not  thought  of  Their  concur- 
rence in  taxation  was  not  necessary.  The  King  therefore 
had  no  motive  to  summon  them  to  his  Parliament.  He  could 
accomplish  all  that  he  desired  without  them ;  and  they  would 
have  regarded  the  necessity  of  sending  deputies  as  a  gra- 
tuitous and  unreasonable  burthen.  It  was  not  until  the 
King  had  discovered  by  experience  the  advantage  of  the 
representative  Assembly  of  Knights,  that  a  similar  system 
was  extended,  both  for  purposes  of  advice  and  for  the  assess- 
ment of  contributions,  to  those  tenants  of  whom  the  citizens 
and  burgesses  were  the  most  important. 

§  6.  There  is  nothing  in  the  early  history  of  Parliament 
more  striking  than  the  silence  of  all  contemporary  writers 
respecting  the  commencement  of  Representation.  Of  the 
nature  of  the  change  which  was  thus  effected  in  the  middle 
of  the  thirteenth  century,  of  the  new  political  principle  thus 
established  and  its  momentous  consequences,  none  of  the 
men  who  witnessed  it  seem  to  have  had  any  conception. 
Although  since  the  time  of  Henry  the  Second  every  occur- 
rence however  trifling  which  affected  the  proprietary  rights 
of  the  Crown  has  been  recorded  in  the  Exchequer  Rolls,  and 
although  since  the  time  of  John  every  Chancery  Record  has 
been  carefully  enrolled,  there  is  no  trace  of  any  original  writ 
of  summons  to  Parliament  according  to  the  provisions  of 
Magna  CJiarta.     Our  knowledge  of  that  Assembly  in  which 

*  Middle  Ages,  ii.  24. 
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the  representatives  of  the  counties  first  appear  rests  merely 
on  the  writ.  It  did  not  attract  the  attention  of  a  single 
chronicler.  Our  knowledge  of  the  first  representation  of  the 
Clergy  is  derived  from  an  incidental  notice  in  the  annals  of 
Burton  alone.  Even  the  famous  writ  of  De  Montfort  is  left 
to  tell  its  own  tale.*  Some  of  the  annalists,  although  they 
are  minute  in  their  description  of  both  the  preceding  and 
the  subsequent  events  and  are  favourable  to  tfte  Earl  of 
Leicester,  make  no  mention  whatever  of  this  Parliament. 
Others  merely  notice  the  tact  that  such  an  Assembly  was 
held,  and  do  not  betray  the  slightest  sign  of  consciousness 
that  it  was  in  any  way  remarkable.  The  great  Reforms  of 
Edward  the  First  derive  no  light  from  the  comments  or  the 
explanations  of  contemporaries. f  It  was  with  this,  as  it  has 
been  with  almost  every  other  great  improvement  in  human 
affairs.  The  time  of  the  fusion  of  the  Saxons  and  the 
Nonnans  is  uncertain.  No  historians  have  troubled  them- 
selves to  record  the  gradual  decay  of  villenage.  We  have 
already  seen  with  how  little  of  outward  show  our  Ministerial 
system  came  into  existence.  Contemporary  observers  were 
not  concerned  to  notice :|:  the  abolition  of  the  censorship  of 
the  Press,  or  the  commencement  of  modern  journalism. 
Horace  Walpole,  though  a  professed  man  of  letters,  does  not 
even  mention^  the  establishment  of  the  British  Museum. 
*'  They  show,"  observes  Sir  Walter  Scott,||  writing  of  Lord 
Orford's  History  of  his  own  I'imes  and  Sir  George  Mackenzie's 
Memoirs,  "  how  little  those  who  live  in  public  business  and  of 
course  in  constant  agitation  and  intrigue  knew  about  the  real 
and  deep  progress  of  opinions  and  events.     They  put  me 


*  Parry,  45.  t  See  1  Lords'  Report,  205. 

\  Macaulay,  Hist,  of  Eng.  iv.  542,  601. 
§  Lord  Mabon,  Hist,  of  Eng.  ii.  29. 
II  Lockhart,  Life  of  Scott,  vii.  12. 
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somewhat  in  mind  of  a  miller,  who  is  so  busy  with  the 
clatter  of  his  own  wheels  grindstones  and  machinery,  and 
so  much  employed  in  regulating  his  own  artificial  milldam, 
that  he  is  incapable  of  noticing  the  gradual  course  of  the 
river  from  which  he  derives  his  little  stream,  until  it  comes 
down  in  such  force  as  to  carry  his  whole  manufactory  away 
•  before  it."   ^ 

§  7.  Whatever  may  have  been  its  early  history,  there  is 
no  room  for  doubt  as  to  the  present  function  of  the  repre- 
sentative body.  That  bQd:^i»  the  legal  organ  for  the  expres-1 
j^r^jn  ftf  th(?  pnpu1'T_W'^^  As  the  Royal  will  isintimated 
through  the  various  channels  and  in  the  various  modes  pre- 
scribed by  law,  so  a  specific  method  is  provided  for  making 
known  to  the  King  in  a  distinct  and  authentic  form  the 
opinions  and  the  wishes  of  his  manifold  subjects.  "The 
virtue  spirit  and  essence  of  a  House  of  Commons  consists  in 
its  being  the  express  image  of  the  feelings  of  the  nation."* 
It  is  in  this  sense,  as  the  same  great  authority  observes,  in 
its  quick  and  unfailing  sympathy  with  the  national  senti- 
ment, and  not  from  its  popular  origin,  that  that  House  is  truly 
representative.  Whether  the  prevailing  sentiments  of  the 
people  be  riglit  or  wrong,  they  ought  to  be  made  known  to 
the  Crown  ;  and  the  utterance  of  the  House  of  Commons  is 
that  expression  of  popular  feeling  which  and  which  only  the 
Crown  is  bound  to  receive.  "  His  Majesty,"  says  Burke,-|- 
"  may  receive  the  opinions  and  wishes  of  individuals  under 
their  signatures  and  of  bodies  corporate  under  seals  as 
expressing  their  own  particular  sense,  and  he  may  gi-ant 
such  rediess  as  the  legal  powers  of  the  Crown  enable  the 
Crown  to  afford.  This  and  the  other  House  of  Parliament 
may  also  receive  the  wishes  of  such  corporations  and  indivi- 

•  Burke's  Wwhs,  iii.  1-lG.  t  Works,  iii.  520. 
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duals  by  petition.  The  collective  sense  of  his  people  His 
Majesty  is  to  receive  from  his  Commons  in  Parliament 
assembled." 

This  view  is  supported  by  the  language  of  the  old  writs. 
The  House  of  Commons  is  not  a  voluntary  assembly  of 
persons  desirous  to  express  their  opinions  on  public  affairs  ; 
but  is  summoned  by  the  Royal  writ  to  assist  with  its  advice 
M  and  support  the  Crown  in  the  high  concerns  of  the  realm. 
The  writs  of  summons  expressly  require  that  the  representa- 
tives of  each  constituency  should  have  full  power  for  them- 
selves and  their  constituents  to  do  and  consent  to  what 
shall  have  been  ordained  as  the  result  of  their  common 
deliberation.  The  powers  of  a  body  so  summoned  and  so 
authorized  must  from  the  very  nature  of  the  case  be  exclu- 
sive. The  King  might  or  might  not  accept  the  advice  for 
which  he  had  thus  asked,  or  might  have  recourse  to  other 
advisers  :  but  if  he  wished  to  have  the  public  opinion  of  his 
realm,  there  was  but  one  source  from  which  that  aggregate 
opinion  coidd  lawfully  be  collected.  The  same  consequence 
follows  from  the  very  style  and  character  of  the  Lower 
House.  That  body  is  not  the  House  of  Representatives, 
but  the  House  of  Commons.  The  Commons  of  England  are 
■themselves  in  contemplation  of  law  present  in  Parliament 
by  their  duly  appointed  agents.  It  is  the  Commons  of 
England  that  grant  to  their  King  the  needful  supplies.  It 
is  the  Commons  of  England  that  form  one  Estate  of  the 
Realm.*  It  is  the  Commons  of  England  that  advise  and 
consent  to  the  enactment  of  laws,  and  that  are  entitled  to 
present  themselves  before  Her  Majesty  and  to  address 
her  upon  every  subject  of  public  interest.  The  indivi- 
dual members  of  the  House  of  Commons  have  no  such 
bowers.    They  are  not  an  Estate  of  the  Realm  ;  but,  in  the 


See  Hallam,  Middle  Ages,  ill.  104. 
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language  of  the  old  Statutes,  are  come  for  such  an  estate. 
They  are  avowedly  agents,  and  act  only  in  their  prin- 
cipal's name.  But  they  are  agents  with  full  powers. 
The  sentiments  therefore  which  they  express  are  the 
sentiments  of  their  principals  ;  and  it  is  not  competent 
for  those  principals,  while  the  relation  continues,  either 
to  disavow  those  sentiments  or  to  seek  other  organs  of 
expression. 

It  is  indeed  sometimes  found  that  an  existing  House  of 
Commons  does  not  adequately  express  the  views  of  its  con- 
stituents.    It  has  also  happened  that  the  constituent  bodies 
do  not  adequately  express  the  feelings  of  the  nation.     The 
former  case  is  a  mere  temporary  inconvenience  arising  from 
a  personal  unfitness  ;  and  a  prompt  and  sure  remedy  can 
easily  be  applied.      The  other  case,  although  a  much  more 
serious  functional  derangement,  can  also  when  it  unfortu- 
nately occurs  be  successfully  treated.     But  the  proposition 
that  the  sense  of  the  nation  must  be  sought  in  the  House  of 
Commons  seems  never  to  have  been  formally  denied.     Our 
history  therefore  in   assuming  this   doctrine   affords  little 
means  for  its  illustration.     Some  occasional  indications  how 
ever  may  be  noted  of  a  desire  on  the  part  of  the  Crown  to 
escape  from  the  necessity  of  recognising  the  utterances  of 
the  House  of  Commons  as  conclusive  evidence  of  the  national 
voice.  .  Charles  the  First  sought  to  find  a  substitute  for  Par 
liament  when  he  revived  at  York  in  1640  the  long  disuse 
Great  Council  of  Barons,  but  his  attempt  only  served  mor 
conclusively  to  estiiblish  the  rule.     In  the  following  yea: 
the  same  unhappy  King  seems  to  have  formed  an  analogou 
design.      He  denied   not   so   much   that   the  voice  of  th 
House    of    Commons    was    the   voice    of   the    nation,    ai 
that    the    voice    of   the  majority  was    the  voice  of  the 
House.      He  hoped   by  the  aid  of  the   Lords  and  of 
minority  of  the  Commons  to  reverse  the  legislation  of  th 
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j^jreceding  year.*  It  was  their  knowledge  of  this  project 
that  exasperated  the  leaders  of  the  Opposition,  and  that  gave 
its  fierceness  to  that  famous  dispute  as  to  the  right  of 
members  of  the  House  of  Commons  to  protest,  of  which  an 
eye-witness  has  left'  so  vivid  a  description.f  As  the  result 
of  that  dispute,  it  was  then  settled:]:  that  no  such  right  exists. 
The  voice  of  the  people  of  England  is  but  one  voice  ;  and 
when  it  is  uttered  it  must  give  forth  no  uncertain  sound.  In  the 
following  reign  when  the  House  of  Commons  and  the  Crown 
were  at  variance  on  the  subject  of  the  Exclusion  Bill,  the  ut- 
most efforts  weremade  to  procure  loyal  addresses.  The  country 
was  canvassed  in  every  direction  to  obtain  petitions  hostile 
to  the  House  of  Commons  ;  and  the  Judges  of  Assize  §  were 
diligently  employed  in  lecturing  the  Grand  Jui-ies  on  the 
principles  of  Toryism.  Again  in  1784,  when  many  addresses 
had  been  presented  to  the  King  sympathizing  with  him  in 
his  struggle  with  the  House  of  Commons  and  his  dismissed 
ministers,  George  the  Third  assigned  as  a  reason  for  refusing 
to  comply  with  the  desire  of  that  House  that  he  should 
displace  Mr.  Pitt  "  that  numbers  of  his  subjects  had  expressed 
their  satisfaction  at  the  change  he  had  made  in  his  councils." 
This  preference  of  ex  parte  addi'esses  to  the  legitimate  organ 
of  public  opinion  was  at  the  time  severely  criticized  ;  and  it 
is  to  it  that  reference  is  made  in  the  passage  which  I  have 
before  cited  from  Mr.  Burke's  famous  Representation,  moved 
as  an  amendment  to  the  Address  on  the  opening  of  the  new 
Parliament. 

Although  English  precedents  on  this  subject  are  scarce, 
there  are  some  American  decisions  in  which  the  principle 
we  are  considering  is  prominent.  In  several  States  of 
the   Union  attempts  have  from  time  to  time  been   made 


*  Forster,  Hist.  Essays,  i.  110.        t  Ih.  112. 

\  Ih.  170.  §  Hallam,  Const.  Hist.  li.  43'.». 
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by  the  Legislature  to  transfer  the  burthen  of  deciding  .some* 
particular  question  to  the  whole  male  population.  But  the 
Courts  have  always  held  that  such  proceedings  are  invalid. 
Under  the  constitution  both  of  the  United  States  and  of 
each  separate  State,  the  majority  indeed  governs,  but  only 
in  the  prescribed  form.  Accordingly  when  such  Acts  are 
brought  before  the  Courts  whose  duty  it  is  to  administer 
not  only  them  but  the  written  Constitution  to  which  they 
ought  to  conform,  the  Courts  have  invariably  decided  that 
these  Acts  are,  either  wholly  or  certainly  to  the  extent  in 
which  they  direct  an  erroneous  performance  of  legislative 
duties,  void.  Thus  in  Pennsylvania  *  the  Court  held  that  a 
statute  authorizing  the  citizens  of  certain  counties  to  decide 
by  ballot  whether  the  sale  of  spirituous  liquors  should  be 
continued  in  these  counties  was  unconstitutional,  as  being 
a  delegation  of  legislative  power  not  permitted  by  the  Con- 
stitution and  contrary  to  the  theory  of  the  Government.  So 
too  when  in  the  state  of  New  Yorkf  an  Act  to  establish 
free  schools  was  by  its  terms  directed  to  be  submitted  to 
the  electors  of  the  State,  to  become  law  only  in  case  of  a 
majority  of  votes  being  given  in  its  favour,  it  was  held  that 
the  whole  proceeding  was  entirely  void.  "  The  Legislature," 
said  the  Court  of  Appeals,  "had  no  power  to  make  such 
submission,  nor  had  the  people  the  power  to  bind  each  other 
by  acting  upon  it.  They  voluntarily  surrendered  that 
power  when  they  adopted  the  Constitution.  The  Govern- 
ment of  this  State  is  democratic,  but  it  is  a  representative 
democracy  ;  and  in  passing  general  laws,  the  people  act 
only  through  their  representatives  in  the  legislature."  These 
cases  therefore  show  that,  even  in  a  country  in  which  popuhir 
rights  are  not  viewed  with  disfavour,  the  only  voice  of  the 


*  1  Kent's  CommentarieB,  501,  note. 
t  Sedgwick,  Stat,  and  Corut.  Law,  165. 
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people  to  which  the  law  will  listen  is  that  voice  which  is 
uttered  in  accordance  with  law  ;  and  that  although  the  laws 
are  the  people's  laws,  the  people  must  obey  them  while  they 
continue,  and  cannot  change  them  except  in  the  manner 
in  which  these  laws  provide. 

§  8.  It  has  been  sometimes  supposed  that  Representation 
is  due  to  the  physical  impossibility  of  collecting  at  the  same 
time  and  in  the  same  place  all  the  inhabitants  of  a  gi-eat 
country.  It  is  assumed  that  if  it  were  possible  for  the 
people  to  act  in  their  primary  capacity,  they  both  would  so 
act,  and  ought  to  do  so.  Since  however  the  requisite  condi- 
tions of  such  action  cannot  be  obtained,  the  next  best  course 
is  Representation.  Thus  the  City  Governments  of  antiquity 
would  at  least  in  this  respect  be  the  type  of  political  perfec- 
tion. In  comparison  with  them  our  modern  system  would 
on  these  principles  be  merely  a  substitute,  although  a  good 
and  useful  substitute,  for  the  natural  and  complete  expression 
of  the  popular  will.  But  there  is  a  radical  difference  between 
the  old  market  democracy  and  the  representative  democracy 
lof  the  present  day.  Representation  is  not  a  make-shift :  it  is 
[a  substautive  institution.*  It  is  essentially  distinct  from  the 
Government  of  the  Agora  or  the  Forum  ;  and  as  a  political 
instrument  is  far  superior  to  that  polity.  If  indeed  the 
primary  action  of  the  people  were  desired,  that  action  could, 
as  the  actual  practice  of  both  France  and  America  shows,  be 
easily  obtained.  Nothing  more  recondite  is  wanted  than 
some  proper  aiTangements  for  polling.  Our  law  however,  as 
I  have  attempted  to  prove,  distinctly  recognizes  the  original 
and  independent  character  of  representation.  The  general 
conviction  too  of  its  practical  superiority  is  shown  by  the 
deliberate  adoption  of  representation  in  those  cases  in  which, 

•  See  Lieber,  On  Civil  Liberty,  134.    Mounnsen,  Hi»t.  of  Borne,  iii.  98. 
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such  as  our  municipal  organization  and  our  great  commercial 
companies,  the  system  of  the  Market  Government  might 
easily  be  obtained. 

There  are  in  the  representative  system  many  incidental 
advantages  to  which  this  preference  of  it  is  in  some  degree 
due.  But  the  primary  principle  on  which  its  value  rests  is 
the  same  principle  which  regulates  the  exercise  of  the  Royal 
will.  The  people  require  checks  and  limitations  and 
enlightenment  no  less  than  the  King.  An  aggrega 
assemblage  of  individuals  must  be  restrained  and  informed' 
no  less  than  each  individual  unit  of  that  aggregate.  I 
a  monarchic  absolutism  be  Mble  to  infirmities,  demo 
cratic  absolutism  is  liable  to  other  and  not  less  dangerou 
infirmities.  For  the  Sovereign  Many  therefore,  as  well 
as  for  the  Sovereign  One,  the  law  assigns  a  specific  and 
exclusive  power  of  expression.  The  object  of  this  form 
is  the  same  in  both  cases.  It  is  designed  to  secure  the  well 
weighed  and  deliberate  opinion  of  the  utterer.  We  have 
already  seen  the  various  methods  by  which  the  will  of 
Royalty  is  communicated.  For  popular  utterances  a  suit- 
able organ  is  found  by  the  aid  of  the  principle  of  Trusteeship. 
The  application  of  this  principle  produces  several  important  • 
results.  By  its  means  the  size  of  the  deliberative  body  is 
reduced  to  reasonable  limits.  An  orderly  and  comparatively 
unexcited  assembly  is  substituted  for  the  tumultous  crowds 
of  the  market.  The  selection  too  of  a  few  persons  to  act 
upon  behalf  of  many  others  never  fails,  even  in  circumstances] 
of  great  excitement,  to  produce  a  sobering  efiect.  The 
responsibility  is  in  such  circumstances  less  divided,  and  is 
consequently  more  acutely  felt.  The  Representative  feels  too 
that  a  reason  will  be  required  for  whatever  course  he  adopts, 
and  that  he  must  give  his  reason  subject  to  criticism.  Both 
in  their  acts  and  in  their  forbearances  therefore  a  representa- 
tive  assembly   is    more    careful    than    a    larger    and    less 
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responsible  body  would  be.  Nor  is  it  the  least  merit  of 
representation  that  the  Representative  is  generally  above  the 
average  of  his  constituents.  From  the  very  nature  of  the 
case  he  is  selected  on  account  of  some  superior  aptitude  real 
or  supposed.  Thus  although  the  Representative  reflects  and 
ought  to  reflect  the  character  of  the  electors,  he  reflects  that 
character  in  its  more  favourable  and  not  in  its  less  favour- 
able aspects. 


x^> 


THE    HOUSE   OF   COMMONS. 

§  1.  A  political  writer  of  the  time  of  Henry  VIII. 
records  his  opinion  that  "  Plehs  in  Latin  is  in  English  com- 
monalty and  that  Pleheii  be  commoners."*  This  opinion 
has  still  many  adherents.  The  marked  distinction  that  has 
always  been  maintained  between  our  two  legislative  cham- 
bers, the  aristocratic  character  of  the  one  and  the  popular 
origin  of  the  other,  and  perhaps  too  the  proud  humility  of 
conscious  power  in  the  lower  House,  have  attached  to  the 
term  Commons  in  political  language  its  secondary  to  the 
exclusion  of  its  primary  meaning.  The  House  of  Commons 
means  to  most  minds  the  House  of  the  Common  people.  It 
contains,  as  they  think,  the  representatives  of  "those 
English  churls  "f  whom  they  proudly  contrast  with  their 
Norman  lords.  Yet  this  was  certainly  not  the  original 
meaning  of  that  honoured  name.  Whatever  might  have 
been  the  case  in  the  time  of  the  Tudors,  the  Commoners  of] 
the  earlier  Plantagenets  were  not  and  were  not  supposed  to/ 
be  Plebeians.  There  was  a  fundamental  difference  between 
the  Plebeian  of  early  Rome,  an  alien  in  his  native  town,  and 
the  lawful  and  discreet  men,  that  attended  the  Councils  of 


•  Sir  T.  Elyot,  On  Oovervment,  B.  i.  c.  1. 

t  Mr.  Maurice,  The  Workman  and  the  Franchise,  44, 

2  II  2 


468  THE   HOUSE   OF   COMMONS. 

the  first  Edward.  Still  less  resemblance  exists  between  tlie 
degenerate  rabble  that  disgraced  the  later  Commonwealth 
and  the  belted  Knights  and  prospei'ous  burgesses  that  were 
included  in  the  Commons  of  England.  In  the  earlier  period 
of  our  history  the  "  folk  "  or  people,  taken  collectively 
and  not  with  reference  to  the  class  to  which  they  respec- 
tively belonged,  never  seem  to  have  been  called  "  common  " 
in  any  invidious  sense.  Thp  t,prm  Cnmmons  meant  all 
hosp,  who  enjoyed  common  n'o-hts  and  were  subject  to 
GUttUiUiiL-duties.  Thus  the  Commons'  House  of  Parliament 
means  the  House  not  of  the  Common  People  but  of  the 
Communities. 

On  this  point  the  language  of  the  old  records  is 
distinct.  In  these  venerable  documents  the  word  "  cotu- 
munitas "  is  of  constant  occurrence,  and  relates  to  a 
great  variety  of  subjects.  The  "  Modus  tenendi 
Parliamentutn "  speaks  of  the  "  Communitas  Par- 
liamenti  "  in  the  sense  of  all  the  Estates  of  the  realm  or  the 
collective  legislature.  In  the  same  work  the  "  Communitas 
regni  "  means  the  nation  generally.  In  the  writs  and  other 
documents  of  Henry  III.  and  of  Edward  I.,*  "  Comm,unitas 
regni "  and  "  Goimmunitas  terrce "  mean  the  military 
tenants  of  the  Crown.  The  same  expressions  are  also  used 
with  the  same  meaning  in  the  public  documents  of  Scotland."!* 
So  too  we  find  an  address  to  Edward  I.J  during  his  father's 
life-time  from  the  "  GomTnunitas  Bachelaricc  Anglice"  that 
is  apparently  from  the  Knights  or  Barones  Minores.  We 
read  too  of  the  community  of  the  Prelates  and  Barons,  so 
that  the  Lords  were  in  one  sense  described  as  Commoners, 
just  as  the  Commoners  are  styled  in  the  Modus  tenendi  Peers 
of   Parliament.  §     Thus  the  word   Communitas  implies  an 


*  1  Lords'  Report,  135,  171,  277.  f  Brady,  GIo$sary,  98, 
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assemblage  of  Peers  or  persons  of  the  same  tenure  and  having 
consequently  common  rights  and  duties  ;  and  the  generality 
of  the  expression  must  be  qualified  accordingly  by  reference 
to  the  subject  matter.     A  curious  illustration  of  this  view 
occurs  in  the  translation  of  the  writs  summoning  the  Parlia- 
ment at  Oxford  in  the  42nd  year  of  Henry  III.*     In  these 
writs,  which  were  issued  both  in  the  French  and  the  English 
language,  the  words  "  le  GomTnun  de  nostre  Reaumfie"  \n  the 
one   are   rendered  in  the  other  by  "the  Landsfolk  of  our, 
kingdom."      The    summons    therefore    did    not    apply    to 
all    the    people    or    the    humbler    class    of     people,    but 
to    those    who    were   directly    connected    with    the    land.  , 
Again    each    county   is   described   as  a    comniunity.    and 
frequent  reference  is  made  to  the  community  of  the  counties 
collectively.     Each  city  and  each  borough  was  in  like  manner  I 
a  community ;  and  when  they  are  represented  in  Parliament, 
the  collective  assemblage  is  described  as  "  the  communities 
of  the  cities  and  towns."     When  therefore  the  communities 
of  the  counties  coalesced  with  the  communities  of  the  cities 
and  of  the  boroughs,  the  assembly  thus  formed  contained 
all   the   communities    and   none   but   the   communities    of 
England.     Accordingly  the  Knights  citizens  and  burgesses, 
each  class  representing  a  separate  class  of  communities,  are 
described -j-  collectively  as  having  come  for  the  whole  com-  f 
munity  of  the  realm.     As  distinguished  from  the  Assembly 
of  Lords  summoned  separately  each  in   his  own  right,  the 
Representative  body  was  strictly  the   House  of  the  Com- 
munes or  the  Commons'  House  of  Parliament. 

§  2.  This  subject  does  not  concern  the  etymologist  only, 
or  the  antiquarian.  It  involves  matters  of  grave  political 
interest.     The  name  the  Commons'  House  or  the  House  of 


*  1  Lordt'  Report,  110,  127.  f  60  Ed.  lU. 
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the  Communes  indicates  the  fundamental  principle  of  our 
representative  system.     It  points  to  the  Commune,  to  the 
political  body  and  not  to  the  individuals  of  whom  that  body 
is  composed,  as  the  object  of  representation.     The  basis  of 
English  representation  has  never  been  personal,  but  always 
organic.     The  electoral  franchise  has  never  been  in  England 
regaded  as  a  purely  personal  right,  and  has  never  been  ex- 
ercised upon  exclusively  personal  qualifications.   Our  electors 
have  always  voted,  notbecause  they  were  men  or  even  because 
they  were  Englishmen  ;  but  because  they  were  freeholders 
of  a  particular  county,  or  because  they  were  citizens  or  bur- 
gesses of  a  particular  city  or  town.     Their  right  is  circum- 
scribed by  locality.     We  do  not  elect  our  representatives  as 
the  Athenians  elected  their  Archons,  as  the  French  elected 
their  Emperor,  and  as  the  Americans  elect  their  President. 
We  do  not  take  the  vote  of  every  elector,  irrespective  of  all 
other  electors,  for  all  the  members  of  the  House  of  Commons. 
According  to  the  method  which  has  at  all  times  been  in  use 
with  us,  each  locality  undertakes  the  duty  of  furnishing  to 
the   representative   branch   of  the    Legislature   a  specified 
number  of  members.     Thus  our  system  of  representation  is 
the   representation  not   of  interests   or   of  opinions   or  of 
lX)pulation,    but   of  population   organized.     Hitherto    that 
organization  has  had  chiefly,   although  not  exclusively,    a 
territorial  form.     In  other  words  our  representative  system 
has  been  mainly  the  representation  of  districts.     It  regards 
men  not  merely  as  men  but  as  neighbours.     In  one  sense  it 
is  obviously  true  that  a  district  cannot  have  other  rights 
than  those  of  the  people  who  inhabit  it.     But  the  rights  of 
a  district  are  those  of  its  organized  population.     Its  inhabi- 
tants by  virtue  of  their  residence  have,  as  compared  with 
the  inhabitants  of  other  places,  separate  habits  and  interests 
and  associations,  peculiar  views  on  public  affairs  and  peculiar 
sympathies  and  modes  of  thought.     These  distinctive  habits 


THE   HOUSE   OF   COMMONS.  471 

and  feelings  produce  a  distinctive  character.  The  individu- 
ality, the  independent  life,  of  each  political  body,  is  estab- 
lished ;  and  it  acquires  and  desires  to  express  its  special 
shade  of  feeling  and  of  thought. 

A  district  then  is  something  different  from  a  mere  polling 
division.  Its  electoral  uses  are  the  consequences  not  the 
cause  of  its  existence.  It  is  not  like  a  polling  place  formed 
to  be  a  part  of  the  machinery  of  election  ;  but  it  is  fitted  to 
perform  electoral  functions  by  reason  of  its  previous  organi- 
zation. An  electoral  division  on  the  contrary,  such  as  most 
reformers  contemplate,  has  a  purely  artificial  character.  It 
does  not  contemplate  any  other  use  than  those  for  which  it 
has  been  specially  established.  It  has  no  existence  prior  to 
those  uses  or  apart  from  them.  In  determining  therefore  the 
area  of  an  electoral  district,  it  does  not  fully  satisfy  the 
principles  of  our  Constitution  to  collect  together  from  any 
quarter  the  required  amount  of  electors.  Such  a  course 
recognizes  one  element  only  of  a  district,  and  excludes  a 
second  and  not  less  important  element.  It  takes  into  account 
population  but  not  neighbourhood.  If  a  town  be  too  small 
to  have  a  political  individuality,  if  it  be  not  a  To\ts  but  only 
a  Kwfir},  it  ought  not  to  have  any  special  representation,  and 
should  merge  into  the  surrounding  county.  If  its  size  be 
sufficient  to  admit  of  representation,  it  ought  to  have  its  own 
peculiar  political  organ,  and  its  individuality  should  not  be 
lost  by  an  intermixture  with  other  distinct  bodies.  Dis- 
tricts, since  they  are  determined  by  a  natural  and  not  by  an 
arbitrary  division,  will,  like  all  other  natural  objects,  vary, 
although  within  certain  limits,  in  size.  This  natural  inequa- 
lity cannot  be  remedied  either  by  the  arbitrary  subdivision 
of  a  populous  district  or  by  the  consolidation  of  seveiul 
districts  in  which  the  population  is  small.  Such  divisions  or 
amalgamations  may  sometimes  be  convenient  for  polling 
purposes,  but  they  do  not  affect  the  community  of  feeling 
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and  of  interest  which  our  ancestors  required  as  characteristic 
of  a  district. 

§  3.  Another  principle  hardly  inferior  in  importance  to 
that  of  the  representation  of  localities  may  also  be  traced  to 
the  very  origin  of  our  Parliamentary  history.  The  writs 
have  always  required  the  election  of  Knights  for  each  specific 
county,  and  of  citizens  and  burgesses  for  each  specific 
city  or  town.  But  in  addition  to  this  requirement  all  the 
electoral  districts  were  originally  regarded  as  equal.  The 
total  number  of  members  indeed  frequently  varied.  The 
earlier  Plantagenets  exercised  a  large  and  absolute  power 
not  only  over  the  towns  entitled  to  representation,  but  over 
the  number  and  the  qualifications  of  the  representatives.* 
They  sometimes  commanded  the  presence  of  four  but  gene- 
rally of  two  Knights.  Sometimes  the  writs  directed  that 
the  same  Knights  citizens  and  burgesses  should  be  a  second 
time  returned  ;  and  that  new  elections  should  be  held  in 
those  cases  only  where  members  had  died  or  become  incapa- 
citated. At  other  times  a  moiety  of  the  old  members  were 
summoned  to  correct  the  imperfections  of  the  work  done  by 
the  whole  body.  In  the  26th  of  Edward  III.  f  one  Knight 
only  from  each  county  and  one  citizen  and  burgess  from 
each  city  and  town  were  required  to  attend  for  that  turn, 
"  that  WQ  may  withdraw  as  few  men  as  possible  from  their 
autumnal  occupation."  London  and  the  Cinque  Ports  sent 
two  citizens  and  Barons,  which  appears  to  have  been  half 
their  usual  number.  Sometimes  the  city  of  London  and  the 
Cinque  Ports  were  commanded  to  return  two  citizens ; 
sometimes  the  number  was  increased  to  four.  Sometimes 
two  Barons  were  held  to  be  sufficient  for  all  the  ports. 
Sometimes  two  citizens  and  burgesses  and  sometimes  one 

•  Tarry,  xxi.  f  lb.  123. 
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only  were  ordered  to  attend  for  each  city  or  town.  Again 
an  option*  is  given  of  sending  sometimes  two  or  three  mem- 
bers and  sometimes  three  or  four.  But  in  all  this  diversity 
the  relative  equality  of  the  several  constituencies  was  main- 
tained. The  number  of  members  which  each  constituency 
returned  might  vary  in  separate  Parliaments  ;  but  in  the 
same  Parliament  all  were  treated  alike.  No  one  district 
enjoyed  a  greater  privilege  or  bore  a  heavier  burthen  than 
the  rest. 

There  is  little  room  for  doubt  as  to  the  cause  of 
these  differences.  The  presence  of  a  greater  or  less  number 
of  members  cannot  have  been  of  any  practical  importance. 
At  the  time  at  which  votes  were  separately  counted,  the 
usage  as  to  numbers  was  complete.  But  in  earlier  times 
it  seems  to  have  been  long  unsettled  whether  votes 
should  be  taken  jper  capita  or  per  stirpes,  whether  each 
representative  was  entitled  to  give  his  separate  voice,  or 
whether  the  several  representatives  of  a  constituency  were 
required  to  concur  in  a  single  expression  of  opinion.  So 
late  as  the  time  of  Henry  IV.  the  King  granted -f-  special 
leave  of  absence  to  Admiral  Clyderowe  one  of  the  members 
for  Kent  ;  and  the  other  member  Robert  Clifford  was  at  the 
same  time  authorized  to  act  as  if  both  were  present.  If  this 
usage  prevailed,  it  would  of  course  still  more  strongly  illus- 
trate the  principle  of  equality.  It  would  also  explain  the 
apparent  anomalies  in  the  representation  of  the  Cinque  Ports 
and  of  London,  an  anomaly  which  in  the  latter  case  has  con- 
tinued to  the  present  day.  It  would  explain  too  the  origin 
of  that  principle  of  inequality  which  we  meet  at  the  end  of 
the  first  Edward's  reign.  In  a  writ  of  the  last  year  of  that 
King  the  sheriffs  are  commanded  in  the  usual  way  to  send 
two  Knights  two  citizens  and  two  burgesses  or  only  one  as 
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the  borough  may  be  larger  or  smaller  *  This  deviation  from 
equality  was  probably  due  to  considerations  of  economy. 
The  object  was  to  reduce  the  burthen  upon  the  smaller  towns, 
not  to  give  to  the  larger  any  exclusive  privilege.  Thus  to 
the  Parliament  of  1403  Norwich  was  required  to  send  four 
burgesses.  This  enlargement  of  their  franchise  seemed  to 
the  burgesses  so  alarming  -f*  that  they  paid  £S  to  John  de 
Alderford  to  get  the  matter  altered.  Similar  considerations 
of  expense  sometimes  led  to  the  total  extinction  of  political 
rights.  The  borough  of  Chard  for  example  sent  burgesses 
to  Parliament  for  the  first  thirty  years  of  the  fourteenth  cen- 
tury, and  then  finally  ceased  to  exercise  the  right  on  the 
avowed  plea  of  inability  to  meet  the  expenses.  The  dis- 
tinction thus  established  became  permanent.  Until  the  pre- 
sent century,  although  many  new  constituencies  were  added 
in  England  and  the  unions  with  Scotland  and  Ireland  had 
been  accomplished,  the  proportion  between  the  various 
electoral  bodies  remained  as  it  had  been  settled  in  the  36th 
of  Edw.  I.  Each  county  until  the  increase  in  the  repre- 
sentation of  Yorkshire  on  the  disfranchisement  of  Gram- 
pound,  and  except  London  each  city  sent  respectively  their 
two  members.  Of  the  boroughs  some  sent  two  membera, 
others  only  one.  No  unreformed  constituency  except  the 
two  already  mentioned  had  more  than  two  representatives, 
none  could  have  less  than  one. 

§  4.  I  have  already  observed  that  the  Anglican  polity 
is  representative,  and  not,  in  the  classical  sense  of  the  term, 
democratic.  But  this  distinction  does  not  express  the  full 
force  of  national  representation.  That  system  is  distin- 
guished not  only  from  the  democracy  of  the  market  place, 
but  from  delegation.     In  almost  all  the  mediaeval  kingdoms 

*  Parry,  67r  t  Roberta'  Southern  Counties,  469. 
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of  Northern  origin  the  Government  by  assembled  estates 
prevailed  :  but  the  members  of  these  estates,  when  they  did 
not  appear  in  their  own  right,  were  deputies  or  attorneys 
sent  with  specific  powers  to  remedy  specific  grievances.* 
In  England  alone  the  Knights  and  townsmen,  who  came 
from  their  respective  counties  and  towns,  were  not  delegates, 
but  were  true  representatives.  They  were  general  agents, 
and  were  not  limited  by  any  specific  instructions.  They 
were  not  mere  messengers  to  present  the  petitions  of  their 
constituents  ;  but  their  presence  was  required  both  to  aid  in 
forming  a  national  policy,  and  to  assent  to  it  when  it  was 
formed.  The  office  therefore  of  a  member  of  the  House  of 
Commons  implies  something  more  than  even  a  general 
agency  for  a  particular  district.  Such  a  member  is 
empowered  indeed  to  speak  and  to  act  for  himself  and  for 
his  constituents.  But  his  powers  do  not  stop  there.  He  is 
a  member  of  the  Supreme  Council  of  the  Crown.  He  is 
bound  to  give  the  King  true  and  faithful  advice  to  the  best 
of  his  judgment  not  upon  the  matters  which  effect  his  own 
constituents  merely,  but  on  all  questions  which  concern  the 
King  his  Estate  and  the  defence  of  the  Realm  and  the 
Church  of  England.  Thus  although  he  has  been  selected  by 
the  electors  or  a  portion  of  the  electors  of  a  particular  dis- 
trict, he  represents  not  merely  those  who  voted  for  him  or 
even  the  inhabitants  of  his  district,  but  the  whole  kingdom.-f- 
Each  constituency  in  effect  undertakes  the  care  of  providing 
a  specified  number  of  persons  for  the  Royal  Council  and  of 
superintending  the  course  of  their  public  conduct.  J  Thus 
an  aggregate  body  of  efficient  statesmen  is  obtained,  a  salutaiy 
control  is  exercised  over  their  proceedings,  and  a  convenient 
means   is   secured   of    bringing   before   the   Legislature   as 


•  Lieber,  Civil  Liberty,  133.  f  4  Intt.  14. 

J  See  Bationale  of  Political  Repretentation,  188. 
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occasion  may  arise  the  wishes  and  the  wrongs  of  the  several 
districts.  "  Parliament,"  said  Mr.  Burke  to  his  constituents, 
"  is  not  a  Congress  of  Ambassadors  from  different  and  hostile 
interests,  which  interests  each  must  maintain  as  an  agent 
and  advocate  against  other  agents  and  advocates  :  but  Par- 
liament is  a  deliberative  assembly  of  our  nation  with  one 
interest,  that  of  the  whole,  where  not  local  purposes  not 
local  prejudices  ought  to  guide  but  the  general  good  result- 
ing from  the  general  reason  of  the  whole.  You  choose  a 
member  indeed  ;  but  when  you  have  chosen  him,  he  is  not 
a  member  of  Bristol  but  he  is  a  member  of  Parliament." 

These  views  of  the  great  political  philosopher  are  fully 
supported  by  the  language  of  our  ancient  writs  and  by  our 
early  Constitutional  usage.  The  early  writs  require  the 
election  of  the  more  discreet  or  more  worthy  or  more  able 
persons  ;  or  by  some  similar  expression  they  indicate  that 
the  person  sent  will  be  required  to  exercise  his  discretion. 
They  expressly  enjoin  that  the  persons  sent  shall  have  full 
power  both  for  themselves  and  for  their  community  to  treat 
with  the  King  and  the  Magnates,  or  to  do  and  to  consent  to 
what  shall  then  and  there  be  ordained  of  Common  Council. 
In  those  early  political  assemblies  which  preceded  the 
formation  of  the  House  of  Commons,  the  vote  of  each 
Assembly  or  of  the  majority  of  it  was  binding  upon  the 
entire  class  to  which  it  belonged.  The  Charter  of  John 
expressly  provides  that  the  business  of  assessing  aids  and 
scutages  is  to  proceed,  although  all  those  who  have  been 
summoned  may  not  be  present.  The  grants,  whether  of 
Lords  or  of  Knights  or  of  Clergy  or  of  citizens  and  burgesses 
or  of  the  Barons  of  the  Cinque  Ports,  except  when  the  city 
of  London  is  treated  as  a  separate  power  in  the  State,  were 
always  made  not  for  a  particular  person  or  diocese  or  county 
or  town,  but  for  the  whole  community  of  the  particular 
class.    When  therefore  the  various  lay  communities  coalesced. 
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the  united  body  acquired  the  aggregate  powers  of  its  com- 
ponent parts  ;  and  as  each  member  was  not  only  entitled 
but  required  to  vote  upon  each  question,  so  the  decision  of 
the  United  Assembly  was  binding  upon  each  and  all  the 
communes  of  the  kingdom.  They  came,  as  they  said  to 
Edward  the  Third,  for  the  whole  community  of  the  Realm. 
Accordingly  we  find  in  a  petition  of  the  Commons  on  the 
subject  of  Wages  of  Members  in  the  3rd  year  of  Henry  V. 
a  distinct  assertion  that  the  Knights  were  elected  by  and 
represented  as  well  those  within  the  franchises  as  those 
within  the  rest  of  the  several  counties,  and  that  when  so 
elected  they  came  to  the  Parliament  for  the  whole  of  the 
counties.* 

This  principle  is  the  source  of  several  rules  of  Parlia- 
mentary law.  One  of  these  rules  is  that  the  electors  cannot 
either  before  or  after  his  election  bind  their  representative 
by  any  instructions.  It  has  never  been  doubted  that  all 
proceedings  of  the  House  of  Commons  would  be  valid,  not- 
withstanding the  unanimous  and  avowed  disapproval  of 
every  elector  in  the  kingdom.  It  has  even  been  expressly 
denied  that  any  subject  may  petition  Parliament,  although 
he  may  petition  the  King  ;  and  there  is  no  doubt  that  the 
modern  system  of  political  petitioning  was  altogether 
unknown  in  our  earlier  Constitutional  practice.^!*  Nor  has 
a  constituency  any  remedy  during  the  continuance  of 
Parliament  against  any  proceedings  of  its  representative, 
however  deeply  it  may  be  aggrieved  by  them,  and  however 
publicly  and  strongly  it  may  express  its  disapproval  A 
member  is  under  no  legal  obligation  to  consult  with  his 
constituents,  or  to  inform  them  of  his  opinions  or  his  inten- 
tions, or  to  pay  any  attention  to  any  expression  of  their 
wishes.     They  have  chosen  him  as  their  representative  and 

•  1  Lords'  Report,  366.  f  Hallam,  Contt.  Hist.  iii.  269. 
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plenipotentiar}'^  during  that  Parliament  ;  and  while  that 
Parliament  lasts,  they  can  neither  revoke  their  appointment 
nor  restrict  by  any  directions  the  powers  that  they  liave 
conferred.  In  the  discharge  of  their  duty  they  have  cast 
upon  the  person  whom  they  elected  as  their  representative 
the  duty  of  advising  the  King  to  the  best  of  Iiis  judgment. 
That  responsibility  the  law  will  not  allow  him  to  evade  by 
rendering  himself  the  mere  mouthpiece  of  the  sentiments  of 
others. 

Again  the  same  person  cannot  represent  at  the  same 
time  two  places.  If  the  House  of  Commons  were  merely 
a  Congress  of  Deputies,  there  could  be  no  reason  why  one 
person  should  not  appear  for  any  number  of  clients  or  hold 
any  number  of  proxies.  But  such  is  not  the  Constitution 
of  Parliament.  It  is  a  National  Council  for  which  from 
motives  of  convenience  local  machinery  of  elections  is  used. 
The  representatives  of  the  various  parts  of  the  country  do 
indeed  assemble  ;  but  it  is  as  a  portion  of  the  Council  of  the 
Crown  that  they  meet.  Each  representative  is,  as  I  have 
already  said,  the  contribution  of  his  constituents  to  that 
Council.  If  then  the  same  person  were  to  act  as  the  repre- 
sentative for  two  places  simultaneously,  the  aggregate 
amount  of  such  contributions  would  be  by  so  much 
diminished. 

This  principle  also  assists  us  in  determining  the 
question  whether  pledges  as  to  their  votes  upon  specific 
political  questions  should  be  required  from  candidates.  The 
practice  of  exacting  such  pledges  appears  to  have  been  con- 
nected with  the  great  political  movement  which  began  to 
manifest  itself  at  the  close  of  the  fii-st  dccennium  of  George 
the  Third.  It  first  attracted  public  attention  at  the  General 
Election  of  1774.  It  was  then  encouraged  by  Wilkes,  and 
at  the  following  election  was  denounced  by  Burke.  Under 
the  exciting  questions  of  modern  times  and  the  increasing 
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interest  in  public  affairs  the  practice  has  become  common, 
and  has  even  been  defended  on  Constitutional  grounds  by 
the  respectable  authority  of  Mr.  May.*  It  is  however 
beyond  dispute  that  the  law  does  not  take  any  notice  of  any 
such  pledge  ;  and  that  such  a  promise  can  bind  the  person 
who  gives  it  only  in  conscience  and  honour,  but  not  other- 
wise. Such  a  promise  could  only  in  contemplation  of  law 
be  regarded  as  an  attemyjt  to  evade  that  principle  which 
exempts  the  representative  from  all  coercion  in  his  com- 
munication with  his  constituents.  It  seeks  to  establish 
indirectly  that  influence  the  direct  exercise  of  which  the 
policy  of  the  law  will  not  allow.  But  it  may  also  be 
observed  that,  if  it  be  wrong  for  a  Minister  to  pledge  him- 
self to  give  or  to  abstain  from  giving  certain  advice  to  the 
King  irrespective  of  the  actual  exigencies  of  the  public 
service,  a  similar  restraint  cannot  be  rightly  imposed  upon  a 
member  of  the  highest  Council  of  the  Crown.  A  person 
thus  bound  by  promises,  whether  he  be  a  servant  of  the 
Crown  or  one  of  the  national  representatives,  is  fet- 
tered in  the  performance  of  his  duty.  The  Minister,  who  is 
not  necessarily  a  member  of  the  House  of  Commons,  may 
fail  in  his  duty  only  to  the  Crown  ;  but  the  representative, 
since  he  has  a  double  function,  will  fail  in  his  duty  both  to 
tlie  Crown  and  to  his  constituents.  A  representative  in 
Parliament  is  not  sent  there  to  register  his  own  or  his  con- 
stituents' local  prejudices  or  selfish  objects.  He  must  hear 
before  he  decides.  The  theory  of  the  Constitution  as  it  is 
expressed  in  the  writs  of  summons  requires  him  to  form 
his  opinion  "  of  Common  Council,"  that  is  to  say,  after  he 
has  associated  with  other  representatives,  and  after  he  has 
received  all  the  information  that  the  Crown  is  able  to 
supply.     He  may  find  in  altered  circumstances  or  on  more 

•  Corut.  Hitt.  i.  445. 
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accurate  knowledge  good  reason  to  modify  or  even  to 
reverse  the  opinions  which  he  expressed  to  his  constituents. 
Thus  Sir  Robert  Peel  declared  in  1819  on  the  resumption  of 
Cash  Payments,  and  again  in  1846  on  the  Repeal  of  the 
Com  Laws,  that  his  opinion  was  changed  not  by  theoretical 
arguments  but  by  the  evidence  of  practical  men  or  by  the 
altered  state  of  circumstances.*  Even  while  the  representative 
retains  that  opinion,  he  may  find  that  it  is  expedient  to  accept 
a  compromise.  It  is  in  short  his  duty  to  advise  the  King  not 
upon  abstract  political  principles,  but  upon  matters  of  State 
as  they  arise.  It  is  impossible  that  he  should  advise  freely 
unless  he  be  himself  free.  He  should  not  therefore  be 
required  to  bear  upon  his  honour  a  burthen  which  the 
policy  of  the  law  steadily  refuses  to  impose. 

§  5.  Although  the  structure  of  the  electoral  organ  may 
be  adequate,  and  although  the  nature  of  its  function  may  be 
rightly  understood,  its  action  will  be  useless  or  even 
prejudicial  unless  it  be  undisturbed  by  external  interference. 
The  Legislature  should,  in  the  words  of  the  Bill  of  Rights, 
lawfully  fully  and  freely  represent  all  the  Estates  of  the 
Realm.  The  places  therefore  which  should  return  repre- 
sentatives, and  the  persons  in  those  places  by  whom  the 
representatives  should  be  chosen,  ought  to  be  ascertained  by 
law,  and  not  left  to  the  discretion  of  the  Executive.  When 
the  persons  so  authorised  proceed  to  exercise  their  functions, 
their  election  ought  to  be  free.  The  Crown  ought  not,  either 
by  its  coercive  power  or  by  its  persnji.sivpi  influpucft.  to 
interfere  with  the  expression  of  the  genuine  sentiments  of 
the  people.  The  choice  of  the  electors  also  within  the 
limits  prescribed  by  law  ought  not  to  be  limited  to  any 
particular  class  of  men  :  and  the  decision  of  controverted 

*  See  Sir  G.  C.  Lewis,  Admimstration$  of  Oreat  Britaui,  430,  note. 
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elections  ought  to  be  secured  by  the  known  and  efficient 
guarantees  of  judicial  inquiry. 

We  have  seen  that  in  the  House  of  Lords  the  Crown 
cannot  withdraw  even  temporarily  the  power  that  it  has 
conferred  upon  a  Peer  ;  but  that  it  can  confer  this  power 
without  any  other  limit  than  such  as  its  own  discretion  may 
impose.     The   same   description  will  equally  apply  to  the 
original  power  of  the  Crown  over  the  House  of  Commons. 
There  can  be  no  doubt  that  the  spirit  of  the  Constitution 
required  the  representation  of  all  the  communities  of  the 
Realm  ;  and  that  for  the  purposes  of  representation  the  old 
and  well  known  division  of  counties  was  recognized  by  law. 
To  no  county  or  to  no  town  accustomed  to  representation 
would  any  King  have  attempted  to  refuse  his  writ.     The 
writs  to  such  places  were  ex  dehito  justitice*     No   King 
thought  of  excluding  from  his  Parliament  Kent  or  Bristol,  or 
of  giving  additional  members  to  Yorkshire  or  to  London, 
more     than    he     thought     of  enabling     the    half    blood 
to    inherit,    or    a    feoffment     to    operate     without   liveiy 
of    seisin.       The     succession    therefore    of    the    represen- 
tatives of  counties    and   of    many   towns   has    been     un- 
broken  from  the  earliest  times  of  Parliaments.     In  other 
towns  however  their  political  pedigree  is  often  incomplete. 
The  number  of  boroughs  that  returned  members  varied  very 
much     at    different    times.      Sometimes    towns,    such    as 
Torrington  and  Chard,    succeeded  in  obtaining  exemption 
from  the  burthen  of  Parliamentary  attendance,   and  never 
resumed   the  ,4)riyilege  they   had   abandoned.-     Sometimes 
from  the  misconduct  of  the  Sheriffs,  and  sometimes  perhaps 
from   the  commands  of  the  Government,  boroughs    which 
had  previously  received  writs  were  omitted  in  subsequent 
Parliaments.  In  many  instances  these  discontinued  boroughs 
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were  revived.  At  length  in  the  reign  of  James  I.*  the 
House  of  Commons  resolved  that  any  town  which  had  at  any 
former  time  possessed  the  right  of  returning  representatives 
was  entitled  to  its  writ.  Thus  the  abolition  of  boroughs  by 
the  Crown  alone  was  rendered  impossible.  Nothing  except 
an  Act  of  disfranchisement  can  now  operate  to  deprive  an 
existing  borouorh  of  its  vested  right. 

The  prerogative  however  was  more  frequently  exercised 
in  the  gracious  bestowal  of  electoral  franchises  than  in  the 
withdrawal  of  previous  favours.     Yet  even  of  this  branch  of 
the  Royal  authority  the   exercise  was  exclusively  confined 
to  towns.     There  are  indeed  precedents  in  the  times  of  the 
First  and  the  Third  Edwards  in  which  representatives  were 
summoned  by  the  Royal  writ  from  Wales  and  Ireland,  when 
Welsh  and  Irish  affairs  were  under  discussion.     These  cases 
however  were  exceptional,  and  may  be  classed  with  those 
cases  where  witnesses  or  other  skilled  persons  were  sum- 
moned to  give  proper  information  to  the  King  in  his  Great 
Council.     No  permanent  alteration   in   the   county   repre- 
sentation has  ever  been  made  except  by  Act  of  Parliament. 
Chester  and   Durham   had   been   Counties    Palatine    long 
before    the   commencement  of  representation.      They  had 
their  own  political  institutions,  and  were  not  included  in 
the  counties  whose  services  the  Royal   writ  was  entitled  to 
demand.     Wales  was  in  the  time  of  Edward  I.  not  in  a 
condition  to    share    habitually    in    the    Councils    of   the 
conquerors,     and    Monmouth    was    practically    a    part    of 
Wales.      In   the    reign    of    Henry   VIII.    these   forms    of 
concurrent  sovereignty   were  abolished,   and    the  political 
organization    of  Wales    was   completed.      Members    were 
accordingly  assigned  to  the  several  counties  and  the  principal 
towns  which  they  respectively  contained.     From  this  exten- 

*  Hallam,  Const.  Hist.  iii.  38. 
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sion  of  electoral  rights  Durham  was  excluded,  probably,  as 
Mr.  Hallam  suggests,*  in  consequence  of  its  attachment  to 
the  old  religious  system.  Several  attempts  were  made  during 
later  years  to  include  this  county  within  the  political  sphere ; 
but  it  was  not  until  the  reign  of  Charles  IJ.  that  an  Act  to 
accomplish  this  object  was  passed.  In  respect  to  towns 
however  the  prerogative  alone  was  sufficient.  Edward  IV.*|- 
eet  the  example  of  granting  by  special  charter  to  the  town 
of  Wenlock  the  right  of  election.  Edward  VI,  created 
fourteen  boroughs,  and  restored  ten  whose  privileges  had 
been  lost.:]:  Mary  added  twenty-one  members ;  Elizabeth 
sixty  ;  James  I.  twenty-seven. 

There  can  be  little  doubt  as  to  the  motives  of  these 
grants.  They  were  designed  to  strengthen  the  authority  of 
the  Crown,  especially  in  the  successive  changes  of  reKgion. 
It  is  a  signiiicant  fact  that  sixteen  of  the  new  boroughs  which 
were  created  during  the  last  three  Tudor  reigns  were  situated 
in  Cornwall,  where  both  from  its  property  and  still  more 
from  the  peculiar  jurisdiction  of  the  Stannary  Court  the 
influence  of  the  Crown  was  predominant.  The  administra- 
tion of  the  sister  kingdoms  too,  which  often  sheds  a  lurid 
light  upon  English  political  events,  indicates  the  purposes 
for  which  the  prerogative  was  thus  exerted.  In  Ireland  the 
propriety  of  obtaining  an  Act  of  the  Legislature  for  the 
enlargement  of  the  county  representation  does  not  appear  to 
have  been  recognized.  Queen  Mary  erected  both  counties 
and  boroughs.  Queen  Elizabeth  largely  increased  the 
number  of  counties.  Writs  too  seem  to  have  been  sometimes 
withheld  from  counties  at  the  discretion  of  the  Government. 
The  object  of  these  proceedings  was  to  balance  the  more 
independent  Anglo-Irish  representativesby  the  retainers  of  the 
Court.     James  I.  created  at  once  a  batch  of  more  than  forty 
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boroughs.  The  Lords  of  the  Pale  remonstrated*  against 
this  proceeding ;  and  expressed  their  apprehension  that  the 
erection  of  so  many  insignificant  places  into  boroughs  was 
designed  to  introduce  very  penal  laws  in  matters  of  religion, 
and  that  "  the  general  scope  and  institution  of  Parliaments 
would  be  thus  frustrated."  Their  remonstrance  only  elicited 
a  reply  more  forcible  than  gracious.  After  the  reign  of 
James  no  considerable  additions  were  made  by  virtue  of  the 
prerogative  to  the  English  House  of  Commons.  Charles  I. 
created  no  new  boroughs.  In  1677  Chai'les  II.  conferred  by 
his  Charter  on  the  town  of  Newark  the  right  of  returning 
two  members  in  Parliament.  The  grant  was  discussed  at 
the  time  in  the  House  of  Commons,  but  its  validity  was 
ultimately  admitted.-}-  This  case  was  the  last  instance 
of  the  exercise  of  such  a  power.  The  prerogative  has  been 
silently  abandoned ;  and  since  the  regulation  of  the 
constituencies  by  the  Act  of  1832  it  must  be  taken  to  have 
entirely  ceased. 

"  And  because  elections  ought  to  be  free,  the  King 
commandeth  upon  great  forfeiture  that  no  man  by 
force  of  arms  nor  by  malice  or  menacing  shall  disturb  any 
to  make  free  election."  J  The  elections  which  this  Act 
contemplated  were  probably  those  of  sheriffs  coroners  and 
other  officers  who  were  at  that  time  appointed  by  popular 
election,  and  not  those  for  the  comparatively  unimportant 
and  burthensome  place  of  Parliament  men.§  It  is  construed 
however  to  extend,  as  Lord  Coke  informs  us,  to  all  elections 
as  well  by  those  that  at  the  making  of  this  Act  had  power 
to  make  them  as  by  those  whose  power  was  raised  or 
created  since  that  time.      "  This    excellent  and   necessary 


•  Hallam,  Const.  Hist.  379,  note.  t  lb.  iii.  39. 

J  Statute  of  Westminster  the  First,  cap.  5. 
§  Reeves,  Jlitt.  of  Eng.  Law,  ii.  109. 
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Act,"  the  same  great  commentator*  continues  to  obsei-ve, 
**is  excellently  penned  in  two  respects.  First,  for  that 
generally  it  extendeth  to  all  elections,  that  is  to  say  to 
every  dignity  office  or  place  elective  of  what  kind  or 
quality  soever.  Secondly,  the  Act  is  penned  in  the  name  of 
the  King,  and  therefore  the  King  bindeth  himself  not  to 
disturb  any  electors  to  make  free  election."  This  principle 
has  subsequently  been  often  affirmed.  In  the  7th  of  Henry 
IV.  it  is  enacted  that  the  electors  "  in  the  full  county 
shall  proceed  to  the  election  freely  and  indifferently,  not- 
withstanding any  request  or  commandment  to  the  contrary." 
That  is,  as  Lord  Coke  f  expounds  it,  "  SiTie  prece  by  any 
prayer  or  gift,  et  sine  precepto  without  commandment  of 
the  King  by  writ  or  otherwise  or  of  any  other,  which  was  a 
close  and  prudent  salve  not  only  for  that  sore,  but 
for  all  other  in  like  case  ;  and  is  but  an  Act  declaratory  of 
the  ancient  law  and  custom  of  Parliament."  There  is  a 
letter  from  Henry  VI.  to  the  Sheriff  of  Kent  J  in  which, 
after  stating  that  sundry  persons  are  busy  in  choosing  the 
Knights  "  nothing  to  the  honour  of  the  labourers  but  against 
their  worship  and  against  the  laws  and  ordinances  of  the 
land,"  he  charges  the  Sheriff  to  declare  openly  at  the  time 
of  election  that  the  Royal  will  is  that  "  the  said  shire  has  its 
free  election  according  to  the  laws  and  ordinances  ;  and  that 
if  any  man  of  whatever  estate  degree  or  condition  attempt  the 
contrary,  he  shall  run  in  the  King's  grievous  displeasure." 
In  the  last  year  of  the  same  reign  an  Act  §  was  passed 
annulling  all  the  proceedings  of  the  preceding  Parliament 
held  at  Coventry  as  having  been  unduly  summoned,  and 
many  Knights  citizens  and  burgesses  having  appeared 
without  any  undue  election  against  the  laws  and  the  liberties 


•  2  Imt.  169.  t  4  Inst.  10. 
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of  the  Commons.  The  children  of  Henry  VIII.  not  merely 
created  as  we  have  seen  new  boroughs,  but  directly  and 
avowedly  interfered  with  elections.*  But  by  far  the  most 
serious  interference  in  our  history  with  the  freedom  of 
election  was  the  regulation  of  boroughs  under  the  last 
two  Stuart  Kings.  Legal  proceedings  were  taken  under 
various  pretences  by  Charles  II.  against  those  boroughs 
which  were  especially  favourable  to  the  Whig  party.  Upon 
the  forfeiture  or  the  compulsory  surrender  of  their  charters 
new  charters  were  granted  to  these  towns,  vesting  the 
franchise  exclusively  in  a  very  small  number  of  persons 
upon  whom  the  Government  supposed  that  it  could  rely. 
Under  James  II.  these  reformed  corporations  underwent  in 
their  turn,  in  some  cases  even  two  or  three  times,  a  further 
purification.  Some  towns  had  their  constituencies  reduced 
to  twelve  or  thirteen ;  -f-  and  the  electors  were  sworn  to 
support  the  candidate  recommended  by  the  Government- 
This  violation  of  charters,  this  wilful  falsification  of  popular 
feefing,  is  described  by  Mr.  HaUamJ  as  "the  great  and 
leading  justification  of  that  event  which  drove  James  II. 
from  his  throne."  Accordingly  one  of  the  grievances  charged 
against  that  Kingin  the  Declaration  of  Rights  was  his  violation 
of  the  freedom  of  election :  and  the  corresponding  declaratory 
enactment  contains  a  positive  assertion  that  elections  of 
Members  of  Parliament  ought  to  be  free.  The  last  trace 
of  this  systematic  interference  occui-s  shortly  after  the 
Revolution.  The  Wardens  of  the  Cinque  Ports  had  claimed 
the  right  of  nominating  the  members  who  were  to  serve  in 
Parliament  for  these  boroughs.  This  claim  was  of  course 
not  sufiered  to  remain  dormant  in  the  time  of  James  II. 
After  the  accession  of  William  and  Mary,  on  the  complaint 
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of  the  Ports  that  they  were  required  not  to  engage  their  votes 
for  any  person  as  "  the  King  would  recommend  to  them  such 
persons  as  he  should  think  convenient  for  them  to  choose," 
an  Act  of  Parliament*  was  passed  which  declared  that  the 
Wqirden's  claim  was  contrary  to  the  ancient  usage  right  and 
freedom  of  elections. 

Lord  Coke-f  observes  that  the  substance  of  the  writs  ot 
summons  "  ought  to  continue  in  their  original  essence  with- 
out any  alteration  or  addition  unless  it  be  by  Act  of  Par- 
liament. For  if  original  writs  at  the  Common  Law  can 
receive  no  alteration  or  addition  but  by  Act  of  Parliament, 
a  multo  fortiori  the  writs  for  the  summons  of  the  highest 
Court  of  Parliament  can  receive  no  alteration  or  addition 
but  by  Act  of  Parliament."  This  principle  seems  to  date 
from  the  latter  part  of  the  reign  of  Edward  IIL,  the  period 
at  which  the  developement  of  the  House  of  Commons 
becomes  distinct.  Prior  to  that  time  the  Crown  did  not 
hesitate  to  indicate  the  class  of  persons  whose  counsels  it 
desired  to  have  or  to  avoid.  The  epithets ;]:  by  which  the 
earlier  writs  describe  the  Knights  citizens  and  burgesses 
whose  election  they  command  are  both  quaint  and  varied. 
The  representatives  are  to  be  "  of  the  better  men  "  of  their 
respective  classes  ;  or  of  the  wiser,  the  more  lawful,  the 
more  fit,  the  more  eloquent,  the  more  able,  the  more  able  to 
labour,  or  strong  and  of  good  fe,ith  and  loving  the  public 
good.  Sometimes  an  option  is  given,  and  sometimes  it  is 
expressly  withheld,  of  sending  in  place  of  Knights  discreet 
freemen  of  the  county  or  Serjeants,  that  is  in  the  language  of 
a  somewhat  later  date  Esquires.  Sometimes  the  Knights 
must  be  gladio  cindi,  that  is  Knights  by  order  and  not  by 
tenure  merely.   Sometimes  the  Knights  or  Esquires  are  to  be 
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more  approved  and  expert  in  acts  of  arms  ;  and  the  citizens 
and  burgesses  are  to  have  a  better  knowledge  in  navigation 
and  the  practice  of  merchandize.  No  express  disqualifica- 
tions are  mentioned  in  the  writs  of  the  first  two  Edwards. 
But  in  the  fourth  year  of  Edward  III.*  the  sheriffs  were 
commanded  to  return  "  two  of  the  most  proper  and  sufiicient 
Knights  or  Serjeants  of  the  said  county  that  are  the  least 
suspected  of  ill  designs  or  common  maintainers  of  parties." 
In  the  24th  year  of  the  same  reign  the  writs  prohibit  the 
election  of  maintainers  of  suits  and  of  quarrels  or  who  live  by 
gain  of  this  kind.  These  limitations  appear  to  have  proceeded 
from  the  prerogative  alone  ;  but  in  the  46th  year  of  the 
same  reign  we  meet  with  what  may  be  regarded  as  the  com- 
mencement of  legislation  upon  the  subject.  At  the  close  of 
the  Parliament  in  that  year,  when  according  to  custom  the 
petitions  of  the  Commons  were  read  and  answered, •!•  a  peti- 
tion was  among  others  granted  "that  no  lawyer  henceforward 
pursuing  business  in  the  Court  of  the  King,  nor  sheriff  while 
in  office,  shall  be  returned  as  a  knight  of  the  shire,  nor  those 
now  so  returned  have  any  wages  :  but  that  Knights 
Chevaliers  and  Sergeants  des  meulz  vanes  du  pales  shall  be 
chosen  in  full  county."  It  was  under  the  authority  of  this 
Act  that  the  well-known  clause  prohibiting  the  election  of 
lawyers  was  introduced  into  the  writs  of  Henry  IV.  which 
convened  the  Parliamentum,  indoctum.  Lord  Coke,  I  whose 
wrath  at  this  insult  to  his  profession  is  unmeasured,  will 
not  admit  that  this  proceeding  of  Edward  III.  was  anything 
more  than  an  ordinance  of  the  House  of  Lords.  But  it 
seems  to  have  been  an  enactment  duly  made  according  to  the 
practice  of  the  time.  It  was  made  upon  the  petition  of  the 
Commons,  and  it  was  enacted  by  the  King  with  the  advice 


*  See  Parry's  Parliaments,  xxii.  and  96,  note.        f  Parry,  133. 
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and  consent  of  the  Lords  Spiritual  and  Temporal.  Nor  is  it 
difficult  to  understand  its  policy.  Parliament  was  not  then 
what  it  had  become  in  the  time  of  Lord  Coke.  A  great  part  of 
its  business  was  judicial,  or  at  least  semi -judicial.  It  was 
in  contemplation  of  this  business  that  maintainers  were 
excluded.  We  are  expressly  told  that  the  objection  to  the 
lawyers  was  that  they  put  forward  many  petitions  in  the 
name  of  the  Commons  which  only  concerned  their  clients. 
It  seems  to  have  been  usual  at  that  period  for  great  men  to 
have  lawyers  as  auditors  of  their  estates.  These  lawyers 
received  an  annual  stipend  pro  consilio  impenso  et  iTnpen- 
dendo,  and  were  treated  as  retainers.*  It  is  no  small  con- 
firmation of  this  view  that  the  Rolls  of  Parliament  at  this 
period  are  filled  with  proposals  to  change  the  ordinary  course 
of  legal  process.-|-  A  more  satisfactory  answer  to  the  force  of 
this  statute  is  Lord  Coke's  suggestion  that  it  was  implicitly 
repealed,  not  indeed  as  he  says  by  5  Richard  II.  but  by  7 
Henry  I V.  Several  Acts  on  the  subj  ect  of  elections  were  passed 
under  the  Lancastrian  Kings.  Ultimately  in  the  24th  Henry 
VI.,  in  reply  to  a  petition  of  the  Commons  for  the  observance 
of  certain  of  these  statutes,  it  is  answered  that  "the  King  wills 
as  is  desired,  so  that  hereafter  the  Knights  of  the  shire  be 
notable  Knights  of  the  shire  for  which  they  are  chosen  or 
else  such  notable  Squires  gentlemen  of  birth  as  are  able  to  be 
Knights,  and  no  man  to  be  in  it  that  standeth  in  the  degree 
of  yeoman  or  beneath."  Accordingly  in  the  39th  year  of 
this  reign  a  county  m ember :};  was  unseated  because  he  was 
not  of  gentle  birth.  The  writs  appear  §  to  have  been  framed 
under  this  statute  to  the  end  of  the  reign  of  Charles  I. 

The  enforcement  of  these  qualifications  concerned  the' in- 
dependence of  Parliament  almost  as  seriously  as  the  power  of 
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imposing  them.  The  jurisdiction  as  to  disputed  or  improper 
returns  seems  to  have  originally  rested  with  the  King  in. 
Parliament,  that  is  by  the  advice  of  the  House  of  Lords. 
The  Commons  during  many  years  do  not  appear  to  have 
interfered.  By  the  7th  Henry  IV.  the  writs,  which  had  pre- 
viously been  returnable  in  Parliament,  were  made  returnable 
in  Chancery.  It  would  appear  however  that,  although  the 
form  of  the  writ  was  thus  altered,  the  power  of  Parliament 
to  examine  the  returns  was  not  taken  away.  In  the  8th 
Heniy  VI.  the  writ  empowers  the  Justices  of  Assize  to  make 
inquiry  touching  returns  made  contrary  to  its  exigency,  and 
to  inflict  upon  the  offending  sheriff  the  penalties  imposed 
by  the  11th  Henry  IV.*  Ten  years  afterwards-)-,  in  conse- 
quence of  a  disorderly  election  of  Knights  for  Cambridge- 
shire, the  King  by  the  advice  of  the  Lords  Spiritual  and 
Temporal  ordered  that  a  writ  should  issue  for  a  fresh 
election  for  that  county.  At  length  the  Commons  were  able 
to  claim  a  share  in  the  exercise  of  that  Parliamentary 
power  which  so  nearly  affected  themselves.  In  the 
reign  of  Mary  and  still  more  conspicuously  in  the 
reign  o  Elizabeth;}:  that  House  exercised  judicial  control 
over  election  returns.  In  the  first  Parliament  of  James  I. 
both  these  prerogatives,  as  well  that  of  prescribing  the 
qualifications  of  the  representatives  and  that  of  determining 
the  validity  of  returns,  were  discussed  and  practically  aban- 
doned. The  King,  in  his  Proclamation  convening  his  first 
Parliament,  gave  to  his  new  subjects  out  of  his  princely 
wisdom  many  wholesome  counsels  touching  the  mode  in 
which  they  ought  to  exercise  theii;  franchise.  Among  other 
things  he  commanded  that  no  bankrupts  or  outlaws  should 
be  chosen,  but  men  of  known  good  behaviour  and  sufficient 
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livelihood.  He  further  directed  that  all  returns  should  be 
tiled  in  Chancery ;  that  all  returns  found  contrary  to  the 
Proclamation  should  be  rejected  as  unlawful  and  insuf- 
ficient ;  and  that  both  the  place  making  the  improper  return 
and  the  person  so  returned  should  be  punished.  At  the 
ensuing  election  for  Buckinghamshire  Sir  Francis  Godwin, 
who  was  an  outlaw,  defeated  the  Court  candidate  Sir 
John  Fortescue.  In  accordance  with  the  King's  Pro- 
clamation the  Court  of  Chancery  declared  the  election 
void,  and  issued  a  new  writ.  On  the  second  election 
Sir  John  Fortescue  was  returned.  The  House  how- 
ever on  hearing  the  case  directed  Godwin  to  take  his 
seat.  The  King  insisted  that  returns  could  be  corrected 
in  the  Court  of  Chancery  alone.  After  considerable 
discussion  between  the  King  and  the  House  the  matter  was 
compromised.  The  King  acknowledged  the  House  to  be  a 
Judge  of  returns,  and  requested  them  to  set  aside  both 
elections  and  issue  a  warrant  for  another  election.*  Such  a 
power  as  that  claimed  by  the  Crown  was  manifestly  fatal  to 
the  independent  action  of  the  House  of  Commons.  This 
truth  seems  to  have  been  fully  recognized  by  all  parties. 
Accordingly,  although  no  formal  decision  on  the  question  was 
then  given,  the  House  of  Commons  did  not  hesitate  in  1 G72 
to  declare  void  the  elections  for  which  during  the  long  Pro- 
rogation of  Pai'liament  Lord  Shaftesbury  as  Chancellor  had 
issued  writs,  and  over  which  he  asserted  his  jurisdiction. 
The  King  was  not  inclined  at  that  time  to  enter  into 
any  further  dispute  with  the  House  of  Commons,  and 
Lord  Shaftesbury  was  compelled  to  abandon  the  contest. f 
From  that  period  the  Crown  has  never  attempted  either  to 
create  an  incapacity  or  to  review  a  return.     Nothing  but  an 
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Act  of  the  whole  Legislature  can  limit  the  choice  of  the 
electors,  or  deprive  any  subject  of  his  capacity  to  take  share 
in  the  councils  of  his  country.  As  to  the  determination  of  X/ 
disputed  elections,  although  the  proceedings  are  now  regulated^ 
by  Act  of  Parliament,  it  has  long  been  recognized  both  by  tlig( 
Courts  and  in  statutes  that  the  authority  is  vested  in  the 
House  of  Commons  exclusively. 

I  §  6.  The  representation  of  localities,  the  equal  representa- 
tion of  electorates,  the  national  function  of  the  represen- 
tatives, and  the  perfect  freedom  in  their  choice,  are  the 
fundamental  and  enduring  characteristics  of  the  House  of 
Commons.  These  however  are  not  the  only  features  of  its 
early  constitution.  Other  principles  also  may  be  there 
traced  which  have  not  stood  the  test  of  time.  These  are 
indeed  merely  secondary,  and  their  disappearance  has  been 
for  the  most  part  produced  rather  by  social  changes  than 
by  any  deviation  from  our  political  type.  Of  these  changes 
the  most  prominent  and  the  earliest  and  the  most  important 
in  its  political  consequences  was  in  the  law  of  Resiancy. 
The  history  of  this  law  is  in  many  respects  interesting. 
Its  principle  was  coeval  with  representation :  its  fate  is 
without  a  parallel  in  the  history  of  English  law  :  and  it 
affords  a  new  illustration  of  the  old  truth  that  measures 
apparently  popular  are  often  antagonistic  to  liberty.  There 
is  no  room  for  doubt  that  originally  members  of  Parliament 
were  required  to  be  residents  in  their  respective  electorates. 
The  early  writs  invariably  command  the  election  of  two 
Knights  de  comitatu  tuo,  and  in  like  manner  of  citizens  and 
burgesses  of  each  city  or  town  in  the  bailiwick.  In  the  first 
year  of  Henry  V.  an  Act  was  passed  expressly  providing 
that  the  Knights  shall  be  resident  at  the  time  of  their 
election  in  the  counties  for  which  they  shall  be  elected  ;  and 
that  the  election  for  cities  and  boroughs  shall  be  of  citizens 
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resident  and  enfranchised  in  the  same  cities  and  boroughs 
and  none  others.  This  statute,  which  was  merely  decla- . 
ratory  of  the  Common  Law,  was  confirmed  more  than 
once  in  the  following  reign.*  We  cannot  now  trace 
the  causes  of  that  disposition  to  infringe  upon  the  old 
custom  which  thus  called  for  legislative  interference.  It 
may  perhaps  have  been  due  to  the  desire  of  employing  the 
services  of  professional  men.  We  have  seen  at  least  that 
practising  lawyers  were  excluded  ;  and  Lord  Cokef  tells  us 
that  their  exclusion  from  the  "  lack  learning  Parliament,"  by 
the  "  grievous  complaints  "  which  it  excited,  gave  rise  to 
the  Act  of  7th  Henry  IV.  But  to  whatever  circumstances 
it  may  have  been  due,  the  tendency  against  the  old  restric- 
tion was  too  strong  to  be  resisted.  Non-resiants  were 
constantly  elected.  Under  Elizabeth  a  biUJ  to  permit  the 
return  of  non-resiant  citizens  and  burgesses  was  discussed 
in  the  House  of  Commons,  but  does  not  appear  to  have 
reached  its  third  reading.  In  the  reign  of  James  I.  the 
House  of  Commons  expressly  decided  that  the  election  of 
non-resiants  was  good  ;  and  even  seemed  disposed  to  punish 
a  sheriff  who,  acting  upon  Counsel's  opinion,  refused  to 
return  a  non-resiant  Knight.  §  At  last  in  1681  Lord  Chief 
Justice  Pemberton  ruled  ||  that  "little  regard  was  to  be  had 
to  that  ancient  statute  (1  Henry  V.)  forasmuch  as  the 
common  practice  of  the  kingdom  had  been  ever  since  to  the 
contrary."  No  similar  stretch  of  j  udicial  authority  is  recorded 
in  our  books.  Finally  in  the  reign  of  George  III.  the  suitable 
end  of  this  unhonoured  existence  tardily  arrived,  and  the 
Act  was  finally  repealed.  IT 

This    limitation    was     originally     designed     to    secure 
a  trustworthy  statement   of  the  wants  and   the   opinions 

*  Parry,  xxiv.  t  4  Inst.  10.  t  Parry,  218. 

§  lb.  271.  II  Onslow  v.  Repley,  Lord  Somers'  Tracts,  viii.  271. 

^  14  George  III.  c.  58. 
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of  each  electorate.  But  for  its  continuance  another 
and  different  reason  prevailed.  The  old  restriction  was 
sometimes  useful  as  a  protection  against  the  nomination 
of  the  Crown  or  of  the  neighbouring  nobles.  This  reason  is 
distinctly  avowed*  in  the  debate  upon  the  bill  of  13th  Eliza- 
beth ;  and  instances  were  there  cited  where  the  prohibition 
of  the  law  was  returned  as  an  excuse  for  refusing  to  accept 
such  nominations.  In  the  following  reign  we  find  the  cor- 
poration of  Ludlow  taking  refuge  under  the  same  shelter 
against  an  unwelcome  mandate  from  the  Lord  Treasui-er 
Salisbury.-f-  But  even  those  who  on  these  grounds  defended 
the  old  law  were  not  insensible  to  its  inconveniences.  A 
compromise  was  hinted  by  one  of  the  speakers  in  the  debate 
to  which  I  have  referred,  that  one  of  the  members  for  each 
borough  should  be  a  gentleman  resident  if  not  actually  in 
the  town  at  least  in  its  neighbourhood,  and  that  the  other 
should  be  a  man  of  learning  who  could  speak.  The  principle 
of  resiancy  was  indeed  inconsistent  in  two  respects  with 
our  political  development.  While  this  law  was  in  force 
and  the  motives  upon  which  it  was  founded  were  intiuential, 
no  true  conception  could  be  formed  of  our  national  repre- 
sentation. Further,  if  it  had  been  enforced,  the  great 
popular  movement  of  the  seventeenth  century  would  have 
wanted  its  most  prominent  intellectual  leaders.  In  the  time  of 
the  Tudors,  and  even  for  some  time  afterwards,  none  of  the 
country  gentlemen  had  or  could  acquire  any  political  skill. 
Statesmanship  was  then  exclusively  confined  to  the  servants 
of  the  Crown.  The  country  party  was  therefore  obliged  to 
seek  its  leaders  from  the  Bar ;  and  for  the  most  part  the 
leaders  thus  chosen  could  not  and  did  not  reside  in  the 
towns  which  they  represented.  Nor  was  the  influence  of 
the  lawyers  confined  to  the  services,  great  though  they  were, 

•  Parry,  219.  f  Gardiner's  Hitt.  of  Eng.  i.  450. 
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which  they  rendered  in  their  capacity  of  leaders.     It  was 
their  professional  habits  and  modes  of  thought  which  gave  . 
to  the  contest  that  strong  legal  character  which  it  never 
afterwards  lost.* 

Another  change  that  time  has  wrought  in  the  Commons 
of  the  Plantagenets  relates  to  the  payment  of  members  for 
their  services.  This  practice,  like  that  of  resiancy,  was 
coeval  with  representation.  The  writs  de  expensis  levandis 
date  from  the  reign  of  Henry  III.  In  subsequent  reigns 
they  were  issued  with  as  much  regularity  as  the  writs  of 
summons.  The  payment  was  levied  on  the  .several  con- 
stituencies ;  and  was  calculated  for  the  actual  period  of 
attendance,  and  for  the  time  spent  in  going  or  returning 
according  to  the  distance  in  each  case  of  the  representative 
from  the  place  at  which  Parliament  met.  At  first  the  rate 
of  wages  varied  according  to  the  rank  of  the  representative 
or  the  dearness  of  the  season  or  other  considerations.  A 
Knight  by  order  was  paid  more  than  an  Esquire,  and  the 
latter  more  than  a  citizen  or  burgess.  Finally  the  rate 
settled  down  at  four  shillings  a  day  for  Knights  of  the 
Shire  ;  and  half  that  sum  for  representatives  of  towns.  Few 
questions  of  those  times  excited  greater  interest  than  this 
payment  of  members.  It  could  not  be  denied  that,  as  the 
earliest  writ  of  the  kind  alleged,-f-  the  Knights  in  the 
discharge  of  their  duty  had  "  made  a  longer  delay  than  they 
expected,  and  had  thereby  incurred  no  small  expense  which 
it  was  fit  that  the  commonalties  electing  them  should  defray 
and  not  themselves."  But  although  the  actual  charge 
might  be  reasonable,  the  necessity  for  incurring  it  was  not 
on  that  account  the  less  disagreeable.  Protracted  and 
frequent  meetings  of  Parliament  were  consequently  highly 
unpopular.     The  Parliament  which  met  in  the  7th  year  of 

*  See  Gardiner's  Hitt.  of  Eng.  i.  178.  t  Parry,  xxxii. 
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Henry  IV.  was  continued  by  prorogations  for  nearly  a  year. 
So  lengthened  a  period  had  never  before  been  known. 
Several  contemporary  writers*  concur  in  describing  this 
innovation  as  "  a  great  blot  on  this  reign."  It  was  said  to 
be  "a  great  loss  and  damage  to  the  commonalty,  for  the 
expense  of  their  representatives  was  almost  equal  in  value  to 
the  sum  demanded  for  the  subsidy."  But  as  some  attendance 
upon  Parliament  was  unavoidable,  individual  commujiities 
earnestly  struggled  to  escape  where  they  could  the  charge; 
or  if  the  burthen  was  inevitable,  quarrelled  among  themselves 
as  to  its  incidence.  Towns,  where  the  liability  to  contri- 
bution hardly  admitted  of  dispute,  had  recourse  to 
various  expedients  to  escape  the  burthen.  Poverty  seems 
to  have  been  accepted  as  a  legal  excuse. •}•  For  nearly  a 
century  the  sheriffs  of  Lancashire  alleged  in  their  returns 
this  claim  to  exemption  for  the  boroughs  in  their  bailiwick. 
Some  boroughs :{:  such  as  Chard  steadily  persisted  in  not 
making  any  return  ;  and  it  was  probably  thought  useless  to 
compel  them.  Torrington  obtained  a  charter  of  exemption. 
Colchester  was  excused  for  five  years  in  consequence  of  the 
expense  it  had  incurred  in  the  erection  of  fortifications. 
Morwich  was  so  aggrieved  at  a  summons  to  elect  four  citizens, 
in  circumstances  apparently  similar  to  those  of  Bristol,§  that 
it  paid,  as  we  have  seen,  a  considerable  sum  for  those 
times  to  avoid  the  infliction.  In  the  counties  on  the 
other  hand  where  there  was  in  ordinary  circumstances  no 
escape  from  representation,  the  contest  turned  upon  the 
persons  liable  to  contribute  to  the  wages.  Sometimes  the 
tenants  of  the  Lords  claimed  exemption.  Sometimes 
franchises  beyond  the  jurisdiction  of  the  sheriff  refused  to 
contribute.     Sometimes  it  was  insisted  that  lands  formerly 


*  See  Parry's  Parlianu'nts,  166.  f  Hallam,  Middle  Arjes,  iii.  116. 

J  Roberts,  Soutliem  Countiet,  469.       §  See  Parry's  Parliaments,  163. 
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contributory  ceased  to  be  liable  on  passing  into  the  hands  of 
Lords  of  Parliament.  Sometimes  the  sheriffs  sought  to 
extend  the  rate  not  only  to  the  freehold  tenants  of  the  Lords 
and  Bishops  but  also  to  their  Villeins.  Many  of  these  disputes 
seem  to  have  been  settled  by  the  12  Richard  II.,*  of  which 
the  policy  was  evidently  to  widen  the  area  of  contribution. 
But  under  the  Lancastrian  Kings  the  question  of  wages  was 
the  subject  of  frequent  petitions  from  the  Commons. 

The  natural  laws  which  regulate  the  remuneration  of 
services  apply  to  the  wages  of  Members  of  Parliament  not 
less  than  to  those  of  their  humblest  constituents.  Accord- 
ingly we  find  at  an  early  period  that  competition  largely 
influenced  Parliamentary  prices.  There  is  an  indictment 
of  the  Sheriff  of  Lancashire  for  that  in  the  14th  Edward 
II.  he  had  returned  two  persons  as  Knights  of  the  Shire 
without  the  assent  of  the  County  Court  and  had  levied 
twenty  pounds  for  their  expenses  in  attending  the  Parlia- 
ment at  Westminster,"!-  "  whereas  the  county  could  by  their 
own  election  have  found  two  good  and  sufficient  men  who 
would  have  gone  to  Parliament  for  ten  marks  or  ten 
pounds."  In  the  3  Edward  IV.  the  burgesses  of  Wey- 
mouth :|:  were  fortunate  in  obtaining  the  services  of  John 
Sackvylle  for  one  cade  of  mackerel,  which  was  half  the  usual 
rate.  In  this  reign  indeed  there  is  evidence  that  the 
possession  of  a  seat  in  Parliament  was  greatly  desired  by 
country  gentlemen.§  But  subject  to  such  special  agreements 
the  old  practice  continued  for  nearly  a  century  later.  In 
the  6th  Henry  VIII.  members  were  forbidden  to  depart  from 
Parliament  or  to  absent  themselves  without  leave  on  pain 
of  forfeiture  of  their  wages.     In  the  27th  and  Sith  years  of 


•  Parry,  xxiiv. 

■j-  Palgrave,  Truths  and  Fiction*  of  the  Middle  Aqe$,  xvii. 
t  Roberts,  472.  §  Middle  Ages,  iii.  119,  note. 
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the  same  reign  the  Acts  which  extended  the  electoral 
franchise  to  Wales  and  to  Cheshire*  carefully  made  provision 
for  the  payment  of  the  new  Knights  citizens  and  burgesses. 
The  issue  of  the  usual  writs  has  been  traced  to  the  end  o^ 
this  reign.-f-  In  the  reign  of  Edward  VI,  it  is  recorded  J 
that  John  Wadham  agreed  to  serve  for  Melcombe  without 
pay.  But  the  reign  of  Elizabeth  may  probably  be  taken  as 
'  the  period  at  which  honorary  service  in  Parliament  became 
general.  The  importance  of  the  House  of  Commons  had 
greatly  increased.  The  wealth  of  the  country  had  also 
increased.  Four  shillings  and  two  shillings  were  much  less 
important  sums  to  the  subjects  of  the  Tudors  than  they  had 
been  to  the  victors  of  Cressy  or  of  Agincourt.  The 
remuneration  in  honour  thus  became  a  sufficient  inducement 
to  serve,  without  the  inducement  in  wages.  It  is  of  course 
impossible  to  fix  a  precise  date  for  a  change  which  was 
probably  gradual.  Sir  Simonds  D'Ewes,  a  high  Parlia- 
mentary authority  in  the  time  of  Charles  I.,  alleges  that  the 
custom  of  members  bearing  their  own  charges  led  to  the 
resumption  of  their  abandoned  franchise  by  several  towns 
both  in  the  reign  of  Elizabeth  and  of  James.  In  the  debates 
on  the  subject  of  wages  in  the  House  of  Commons  in  1677 
it  was  asserted  that  for  nearly  one  hundred  years  the 
practice  had  been  disused,  a  date  which  would  bring  the 
commencement  of  a  change  about  the  middle  of  Elizabeth's 
reign.  In  the  same .  reign  too  we  meet  with  a  very 
Hignificant  occurrence.  The  competition  for  seats  had  gone 
so  far  that  the  prudent  Mayor  of  Westbury  found  that  an 
election,  so  far  from  being  burthensome,  could  actually  be 
made  profitable  to  his  town.  The  borough  accordingly 
returned  in   consideration  of  the  sum  of  four  pounds  one 


•  Parry,  xxxiii.  t  Middk  Aget,  iii.  114  note. 

X  Roberts,  472.  §  Parry,  222. 
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Walter  Long  "  a  very  simple  and  unfit  man  "  Avho,  on  being 
questioned  how  he  came  to  be  chosen,  confessed  the  entire 
arrangement.  The  election  was  declared  void,  and  the 
mayor  and  his  accomplices  punished,  a  very  hard  measure,  as 
they  must  have  thought,  for  doing  what  they  liked  with  their 
own.  But  although  the  right  has  long  been  in  abeyance, 
the  legal  obligation  of  constituencies  has  never  been  removed. 
In  the  Long  Parliament  of  Charles  II.  the  arrears  due  to 
members  must  have  amounted  to  a  considerable  sum. 
Accordingly  when  one  of  its  members  Sir  Thomas  Shaw 
sued  out  his  writ  de  expensis  against  the  town  of  Colchester, 
a  general  alarm*  was  excited  ;  and  a  bill  was  introduced  to 
exonerate  the  electors  from  the  payment  of  wages  to  any 
member  of  that  Parliament.  This  measure  however  did  not 
become  law ;  and  the  old  common  law  right  stiU  remains. 
The  last  instance  in  which  it  was  exercised  appears  to  have 
been  in  1681,  when,  in  the  fourth  Parliament  of  King  Charles, 
John  King  sued  out  his  writ  against  the  burgesses  of 
Harwich. f 

It  thus  appears  that  by  our  ancient  constitutional 
usage  no  persons  were  bound  to  serve  in  Parliament  gratui- 
tously :  that  the  pa3nnent  of  members  was  a  charge  upon  the 
communities  which  those  members  were  chosen  to  represent : 
that  this  payment  was  originally  intended  merely  as  an 
indemnity  and  not  as  a  source  of  gain  ;  and  that  the  disuse 
of  this  practice  is  due  to  the  influence  of  social  changes  and 
not  to  any  formal  alteration  of  the  law.  This  ancient 
remuneration  for  public  service  thus  differs  widely  from  that 
form  of  payment  of  members  which  has  been  advocated  by 
some  modern  political  reformers.  The  latter  project 
contemplates  payment   not  by   the   constituencies  but  by 


•  Parry,  579. 
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the  State.  Such  an  arrangement  would  be  equivalent  to 
the  creation  of  so  many  salaried  offices  of  which  the 
patronage  was  vested  in  the  several  constituencies.  Daily 
experience  shows  the  carelessness  with  which  appointments 
are  made  even  in  cases  directly  affecting  men's  own  interests, 
where  the  sense  of  that  interest  is  dulled  by  being  shared 
with  a  large  number  of  persons.  When  therefore  a  large 
constituency  has  the  patronage  of  a  lucrative  office  for  which 
the  funds  are  supplied  from  without,  there  can  be  neither 
any  sense  of  interest  in  dealing  with  their  own  property,  nor 
any  sense  of  responsibility  in  dealing  with  the  property  of 
others.  There  are  thus  no  guarantees  for  care  in  selection. 
On  the  other  side  there  would  be  in  such  circumstances  a 
strong  and  increasing  tendency  towards  a  misuse  of  the 
power.  It  is  not  probable  that  any  such  remuneration 
would  be  offered  as  would  in  any  prosperous  community 
induce  men  who  were  actively  engaged  with  good  prospects 
of  success  in  professional  or  industrial  pursuits  to  devote 
themselves  to  Parliamentary  duties.  But  even  a  moderate 
payment  would  be  a  strong  inducement  to  inferior  candidates. 
Politics  would  thus  become  a  regular  occupation,  followed 
like  other  occupations  chiefly  for  its  pecuniary  results,  but 
ill  paid,  precarious,  and  depending  for  its  success  rather  upon 
the  favour  of  others  than  upon  personal  merits.  "Such 
an  institution,"  says  Mr.  Mill,*  "  would  be  a  perpetual  blister 
applied  to  the  most  peccant  parts  of  human  nature.  It 
amounts  to  offering  658  prizes  for  the  most  successful 
flatterer,  the  most  adroit  misleader,  of  a  body  of  his  fellow 
countrymen.  Under  no  despotism  has  there  been  such  an 
organized  system  of  tillage  for  raising  a  rich  crop  of  vicious 
courtiership." 

It  was  also  a  part  of  our  ancient  Constitution  that  every 

*  Rep.  Gov.  210. 
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person  duly  elected  to  serve  in  Parliament  was  bound  so  to 
serve.  Service  in  Parliament,  as  indeed  the  very  term 
implies,  was  a  duty  cast  in  certain  circumstances  upon  every 
person  not  expressly  disqualified.  This  duty  no  person  was 
permitted  to  decline  or  to  evade  ;  nor  was  it  even  compe- 
tent for  the  Crown  to  exempt  any  person  from  its  obligation. 
Under  the  Edwards  and  until  the  reign  of  Henr}'^  V.*  it  was 
the  duty  of  the  sheriff  to  take  bail  for  the  appearance  of  the 
representative  chosen,  and  to  return  on  the  writ  the  names 
both  of  the  new  member  and  of  his  sureties.  There  are 
some  curious  returns  in  the  Parliamentary  Writs  illustrative 
both  of  the  strictness  with  which  this  rule  of  attendance 
was  enforced  and  of  the  reluctance  to  serve  of  the  persons 
elected.  Thus  we  read-f-  that  John  de  la  Pole  was  elected  in 
the  16th  Edward  II.  to  serve  as  Knight  of  the  Shire  for 
Oxford,  but  that  he  had  escaped  into  the  "Four  Hundreds  and 
a  half  "  of  Chiltern.  The  sheriff  however  was  able  to  secure 
his  colleague  John  de  Harecourt,  and  took  security  for  his 
appearance  from  John  Bokenore  and  John  Bovetown.  So 
too  another  sheriff  returned  that  the  Knight  elected  to  serve 
had  no  land  within  his  bailiwick,  and  that  no  one  in  the 
county  would  answer  for  his  appearance.  Lord  Coke  tells 
us  I  that  "  the  King  cannot  grant  a  charter  of  exemption  to 
any  man  to  be  freed  from  election  of  Knight  citizen  or 
burgess  of  the  Parliament  (as  he  may  do  of  some  inferior 
offices)  because  the  election  of  them  ought  to  be  fifee  and 
his  attendance  is  for  the  service  of  the  whole  realm  and  for 
the  benefit  of  the  King  and  his  people,  and  the  whole  com- 
monwealth hath  an  interest  therein ;  and  therefore  a  charter 
of  exemption  that  King  Henry  VI.  had  made  to  the  citizens 
of  York  of  exemption  in  that  case  was  by  Act  of  Parliament 


•  Parry,  xxi.  t  See  Palgrave,  Truth*  and  Fiction$,  xvi. 
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enacted  and  declared  to  be  void."  It  is  a  consequence  of  the 
same  principle  that  members  are  bound  actually  to  attend 
during  the  whole  time  that  Parliament  is  sitting.  Several 
Acts  were  passed  at  various  times  to  enforce  this  duty  ; 
and,  although  the  Crown  does  not  now  interfere,  the  House 
of  Commons  claims  and  exercises  the  right  of  compelling 
when  it  thinks  fit  the  presence  of  all  its  members.  In  later 
times  this  power  is  only  exercised  upon  a  call  of  the  House, 
and  even  then  not  with  much  rigour.  The  number  which 
was  formerly  regarded  as  sufficient  for  merely  formal  busi- 
ness is  now  regarded  as  sufficient  for  all  purposes  of  legis- 
lation ;  and  the  neglect  of  members  to  attend  to  their  duties 
is  practically  left  to  the  censure  of  their  constituents.  So 
too  the  obligation  to  serve  and  to  continue  to  serve  during 
the  continuance  of  the  Parliament  has  been  relaxed  although 
by  a  different  method.  The  Chiltern  Hundreds  continue  to 
afford  in  the  days  of  Victoria  to  unwilling  legislators  the 
protection  which  they  afforded  in  the  days  of  Edward  II. 
They  owe  however  their  present  efficacy  to  the  skilful  appli- 
cation of  a  statute  which  certainly  was  not  made  with  any 
such  design.  Under  the  Act  of  Anne*  which  regulates  the 
tenure  of  office  under  the  Crown  by  members  of  the  House 
of  Commons,  every  member  on  accepting  an  office  of  profit 
thereby  vacates  his  seat.  When  any  person  therefore 
desires  to  leave  Parliament,  he  applies  for  the  office  of  Steward 
of  the  Chiltern  Hundreds  or  some  similar  place.  Except  in 
peculiar  circumstances  the  office  is  granted  as  of  course  ; 
the  vacancj'^  is  produced  ;  the  office  is  immediately  resigned ; 
and  is  thus  continually  granted  and  resumed  as  occasion  may 
reqmre. 

•  6  Anne,  c.  7. 
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THE    CONSTITUENT    BODIES. 

§  1.  We  have  seen  that  the  members  of  the  Lower 
House  of  Parliament  represented  their  respective  commu- 
nities. What  persons  were  included  within  each  community 
is  a  question  of  some  difficulty.  Two  conflicting  opinions 
have  been  held  respecting  the  origin  of  the  county  franchise. 
Some  antiquarians  maintain  that  the  first  electors  were 
exclusively  tenants  in  chief  of  the  Crown.  Others  contend 
that  all  freeholders  in  the  county  without  regard  to  tenure 
were  entitled  to  vote.  As  is  usual  in  such  cases,  the  truth 
must  be  sought  at  an  intermediate  point.  The  better 
opinion  seems  to  be  that  the  Crown  tenants  formed  originally 
the  constituent  body  ;  but  that  at  an  early  period,  perhaps 
under  the  first  two  Edwards  certainly  before  the  accession 
of  the  House  of  Lancaster,*  all  the  freeholders  of  the  county 
without  regard  to  tenure  were  accustomed  to  vote.  The- 
evidence  in  support  of  the  original  restriction  is  very 
strong.  The  assemblies  at  which  these  representatives 
appeared  were  primarily  convened  for  the  granting  of 
money  ;  and  on  feudal  principles  it  was  to  his  tenants  that 
the  King  was  expected  to  look  for  assistance.  In  Scotland, 
where  the  feudal  principles  were  generally  more  distinct 

•  1  Lvrdt'  Report,  330. 
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than  in  England,  none  but  tenants  in  capite  exercised  prior 
to  1832  the  electoral  franchise.  In  Kent  a  custom  was 
recognized  that  Crown  tenants  should  be  exclusively  liable 
for  the  wages  of  Kniorhts  of  the  Shire.*  Such  a  custom  is 
hardly  explicable  on  the  assumption  of  the  antiquity  of  the 
wider  franchise,  but  is  readily  intelligible  on  the  theory  of 
expansion.  In  the  reigns  of  the  first  Edwards  the  Lords 
Spiritual  and  Temporal  made  grants  to  the  Crown  not  only 
in  their  own  behalf,  but  in  behalf  of  their  tenants.-f"  These 
Lords  also  claimed  for  their  lands  exemption  from  contri- 
bution to  the  wages  of  Knights  of  the  Shire,  a  claim  which 
except  as  to  after-acquired  lands  was  recognized  by  statute.^ 
Thus  the  tenants  of  the  greater  and  specially  summoned 
Barons  must  have  been  held  to  be  sufficiently  represented  in 
Parliament  by  their  Lords  ;  and  they  were  not  therefore, 
although  doubtless  suitors  in  the  County  Court,  concerned 
in  county  representation.  In  the  case  of  the  other  counties, 
the  freeholders  were  not  so  successful  as  the  men  of  Kent  in 
establishing  their  privilege,  but  they  were  far  from  silent  on  the 
subject.  The  records  of  Parliament  are,  as  I  have  already- 
remarked,  full  of  complaints  and  disputes  regarding  the  inci- 
dence of  the  charge  for  Knights'  wages.  But  if  the  mesne  tenants 
had  in  theory  the  right  to  elect,  their  obligation  to  contribute 
could  not  have  been  denied.  If  on  the  other  hand  these 
tenants  did  not  in  fact  concur  in  the  election,  there  would 
have  been  no  pretence  for  attempting  to  impose  on  them 
such  an  obligation. 

The  argument§  in  favour  of  the  original  right  of  all  free- 
holders to  the  franchise  rests  upon  the  facts  that  the 
elections  were  made  in  the  County  Court,  and  that  in 
this  Court  all  freeholders  and  not  merely  tenants  in  capite 


•  1  Lords'  Report,  364.  t  lb.  365. 
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were  suitors.  These  facts  however  are  not  necessarily  incon- 
sistent with  the  more  restricted  theory.  It  was  doubtless 
convenient  that  the  elections  should  be  held  at  the  general 
meeting  of  the  counla^  But  there  was  no  reason  to  suppose 
that  any  other  suitors  except  those  directly  interested 
would  concern  themselves  in  that  portion  of  the  business. 
Persons,  as  the  Electoral  Act  of  Henry  IV.  implies,  might 
be  present  at  the  County  Court  and  yet  might  not  be 
entitled  to  take  part  in  the  election.  The  duty  of  election 
was  a  burthen  and  not  an  advantage.  No  claim  there- 
fore to  the  franchise  would  be  made,  and  no  difficulty 
would  arise.  It  was  only  when  the  question  of  contribu- 
tion to  the  Knights'  wages  came  on  that  the  extent  of  the 
franchise  was  felt  to  be  practically  important.  If  it  be 
clear  that  elections  were  held  in  full  Court  and  that  all  free- 
holders were  suitors,  it  is  not  less  clear  that  these  freeholders 
who  were  not  tenants  in  capite  were  not  considered  as  repre- 
sented by  these  Knights,  and  were  not  bound  to  contribute  to 
their  wages.  The  inference  therefore  seems  to  be  that  in  this 
case,  as  in  many  others,  the  general  words  must  be  restrained 
by  the  circumstances  to  which  they  refer,  and  that  the 
election  was  made  in  full  Court  by  those  suitors  who  were 
concerned  in  it. 

A  partial  explanation  of  the  extension  of  the  franchise  is 
found  in  the  increased  number  of  Crown  tenants  by  the 
operation  of  the  Statute  Quia  Emptores*  By  that  Act  the 
process  of  subinfeudation  was  prohibited ;  and  every 
alienation  by  a  tenant  in  chief  of  any  portion  of  his  land 
created  in  respect  of  the  land  so  alienated  a  new  tenancy  in 
chief  The  elections  too  were  made  in  County  Court  at 
which  freeholders  of  all  kinds  attended.  Where  the  election 
was  uncontested,  there  would  be  no  means  of  distinguishing 

•  18  Edward  I. 
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between  the  acclamations  of  the  Crown  tenants  and  of  the 
non-electing  freeholders.  If  there  were  a  contest,  it  would 
be  difficult  to  reject  in  the  hurry  of  an  election  a  claim  to 
vote  which  might  involve  disputed  qijfigtions  of  title.*  But 
this  extension  was  probably  due  moW  of  all  to  the  anti- 
feudal  poKcy  of  Edward  the  First.  He  desired  to  substi- 
tute general  subsidies  for  feudal  aids.  For  this  purpose  the 
concurrence  of  all  freeholders  apart  from  all  distinctions  of 
tenure  in  the  election  of  representatives  was  on  the  ordinary 
principles  of  common  consent  essential.  It  may  have  been 
for  this  reason  that  the  writs  are  careful  in  directing 
elections  to  be  made  in  "  the  full  county,"  that  is  in  the 
County  Court  where  all  freeholders  were  bound  to  attend. 
It  may  at  least  be  seen  that  at  this  time  the  Crown  looked 
with  no  disfavour  upon  the  extension  of  the  suffrage. 
/  In  the  reign  of  Jiew^yjV.  all  doubt  upon  the  subject  was 
removed.  It  was  then  expressly  enacted -f  that  "  all  persons 
present  at  the  County  Court,  as  well  suitors  duly  summoned 
for  any  cause  as  others  "  should  attend  the  election  of  their 
Knights  for  the  Parliament.  The  object  of  this  statute |  seems 
to  have  been  the  removal  of  aU  uncertainty  both  as  to  the 
persons  represented  and  the  persons  who  were  to  elect ;  and 
its  effect  was  that  the  Knights  represented  all  freeholders 
whether  tenants  of  L(jrds  of  Parliament  or  not ;  and  that  all 
freeholders  who  attended  at  the  County  Court  were  entitled 
to  choose  Knights,  and  were  bound  to  contribute  to  the  wages 
of  those  whom  they  had  thus  chosen.  Tliis  Act  was  soon  found 
to  require  amendment.  Whether  the  wide  expressions  which 
it  contains  were  inadvertently  used,  or  whether  its  policy 
was  more  liberal  than  the  existing  state  of  society  would 
admit,  we  have  now  no  means  of  ascertaining.     All  that  is 


♦  Hallam,  Middle  Ages,  iii.  17,  218.  f  7  Henry  IV.  c.  15. 
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known  on  the  subject  is  contained  in  the  Amending  Act 
itself,*  which  for  upwards  of  four  hundred  years  regulated 
the  elections  in  the  counties  of  England.  Its  preamble 
recites  that  "  the  elections  of  Knights  of  Shires  have  now 
of  late  been  made  by  very  great  outrageous  and  excessive 
number  of  people  either  of  small  substance  or  of  no  value, 
whereof  every  one  of  them  pretended  to  have  a  voice 
equivalent  as  to  making  such  elections  with  the  most 
worthy  Knights  and  Squires  dwelling  within  the  same 
county,"  The  enacting  part  provides  that  the  electoral 
franchise  shall  be  confined  to  freeholders  of  lands  or 
tenements  of  the  annual  value  of  forty  shillings. 

It  is  difficult,  perhaps  indeed  it  is  impossible,  to  express 
accurately  this  qualification  in  language  of  the  present  day. 
Mr.  Hallamf  writing  in  1816  says  that  "sixteen is  a  proper 
multiple  when  we  would  bring  the  general  value  of  money 
in  this  reign  (that  of  Henry  VI.)  to  our  present  standard." 
This  calculation  would  therefore  give  us  in  round  numbers  a 
£30  franchise.  Prynne  X  in  speaking  of  members'  wages 
records  his  opinion  that  forty  shillings  in  16G0  were  scarcely 
equivalent  to  four  shillings  when  wages  were  first 
demanded.  After  allowance  is  made  for  the  difierence  in 
the  value  of  the  pound  sterling  between  the  time  of  Edward 
I.  and  of  Henry  VI.,  this  calculation  is  not  very  different 
from  that  of  Mr.  Hallam.  If  we  take  the  price  of  wheat  as 
a  standard,  the  amount  will  be  somewhat  less.  The  average 
price  of  wheat  during  the  first  half  of  the  fifteenth  century 
was  about  7s.  a  quarter.  §  The  qualification  therefore  was 
equivalent  to  about  six  quarters  of  wheat.  The  average 
price  of  wheat  from  1771  to  1855  was  about  £3  a  quarter.|| 


•  8  Henry  VI.  c.  7.  t  Middle  Ages,  iii.  369. 
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Thus    the    qualification    would    be    an    £18    freehold    of 
our  day. 

§  2.  The  origin  of  the  borough  franchise  has  been  the 
subject  of  much  controversy.  A  large  part  however  of 
these  discussions  belongs  to  the  mere  polemics  of  the  day  ; 
and  the  theories  which  they  maintain  may  be  dismissed 
with  little  ceremony.  Two  leading  opinions  remain  which, 
as  in  the  case  of  the  county  franchise,  seem  when  combined  to 
give  us  the  truth.  Tlie  first  of  these  opinions  is  that  the 
franchise  depended  on  the  payment  of  scot  and  lot  or  the 
local  rates  and  other  charges  upon  the  town  :  the  other  is, 
that  it  arose  from  burgage  tenure.  The  early  writs  afford 
no  information  on  the  subject.  They  merely  direct  the 
sherifi"  to  return  citizens  and  burgesses  for  every  city  or 
borough  in  his  bailiwick  ;  and  neither  distinguish  between 
chartered  and  unchartered  towns,  nor  prescribe  any  electoral 
body.  It  seems  reasonable  therefore  to  believe  that  the 
burgess  who  came  for  himself  and  for  his  community  was 
chosen  by  burgesses,*  that  is  by  the  free  inhabitant  house- 
holders of  the  borough,  members  of  the  Court  leet  and 
subject  to  its  jurisdiction,  and  liable  to  contribute  to  all  the 
burthens  whether  local  or  general  of  the  borough.  This 
view  was  adopted  by  a  Committee  of  the  House  of  Commons 
which  in  1G23  under  the  presidency  of  Sergeant  Glanville 
had  occasion  to  investigate  the  entire  subject.  That 
committee,  the  members  of  which  Mr.  Hallam-f-  describes 
a's  "  the  most  eminent  men  in  respect  of  legal  and  consti- 
tutional knowledge  that  were  ever  united  in  such  a  body," 
reported  that  "  of  common  right  all  the  inhabitants  house- 
holders and  residents  within  the  boroucfh  outjht  to  have  voice 
in  the  election."|     But  although  the  burgesses  of  Domesday 

•  Hallam,  Contt.  Hiit.  iii.  41.       t  lb.  40.       J  Glanville'B  RrporU,  142. 
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Book  and  of  other  early  records  were  doubtless  inhabitants 
of  tenements  in  their  respective  boroughs,  the  quantity  of 
their  interest  in  these  tenements  must  still  be  ascertained. 
Lord  Holt  and  other  eminent  lawyers  have  inclined  to  the 
opinion  that  those  only  were  burgesses  within  the  primitive 
meaning  of  that  term  who  held  that  description  of  freehold 
known  as  burgage  tenure.  This  tenure  was  probably  the 
original  tenure  under  which  town  property  was  held.  The 
inferior  forms  of  tenancies  are  of  comparatively  modern  date. 
The  borough,  even  though  unincorporated,  possessed  common 
property  and  enjoyed  common  privileges.  Such  permanent 
rights  would  naturally  be  confined  to  those  who  had  a 
permanent  property  in  the  soil.  But  terms  of  years  even  as 
early  as  the  time  of  Edward  I.  were  not  uncommon  ;  and  it 
became  necessary  to  deal  with  the  rights  and  the  liabilities 
of  the  lessees.  We  find  in  several  records  examples*  of 
persons  being  exempted  from  tallages  on  the  ground  that 
they  did  not  participate  in  the  liberties  of  the  borough,  and 
of  others  being  expressly  declared  subject  to  these  impositions 
as  the  condition  of  their  being  admitted  to  the  rights  of 
burgesses.  It  would  therefore  appear  that  those  only  who 
paid  scot  and  lot  were  burgesses  ;  that  those  only  who  held 
by  burgage  tenure  paid  scot  and  lot ;  but  that,  at  least  in 
some  cases,  inhabitants  who  held  estates  less  than  freehold 
were  allowed  to  pay  scot  and  lot,  or  in  other  words  were 
admitted  to  the  liabilities  and  so  to  the  rights  of  bursfesses. 
It  is  probable  that  the  usage  with  respect  to  the  admission 
of  such  tenants  was  not  uniform.  In  some  boroushs  the 
ancient  exclusive  rights  of  burgage  tenants  were  maintained. 
In  others  the  equitable  claim  of  taxable  inhabitants  having 
only  a  chattel  interest  was  recognized.  Thus  the  two 
species  of  franchise,   which  in   the    pre-reform  days  were 

*  See  Hallom,  Const.  Ilitt.  iii.  42. 
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found  in  the  scot-and-lot  and  in  the  burgage-tenure  boroughs, 
seem  to  have  been  gradually  produced.* 

§  3.  Such  were  the  original  Electorates  of  England.  The 
communities  of  the  counties  and  the  communities  of  the 
cities  returned  each  their  two  members.  The  communities 
of  the  towns  returned  some  two  members,  some  but  one, 
according  to  their  size  and  wealth.  The  community  of  the 
county  was  understood  to  mean  the  freeholders  of  the 
county,  from  the  middle  of  the  fifteenth  century  no  longer 
defined  by  tenure  but  restricted  by  amount  of  freehold 
property.  The  community  of  the  cities  and  towns  meant  all 
the  resident  inhabitants  who  contributed  to  the  local  taxes. 
In  most  cases,  though  probably  not  in  all,  these  expressions 
were  equivalent.  All  the  resident  inhabitants  contributed 
to  the  rates.  All  the  contributories  to  the  rates  were  resi- 
dent inhabitants.  The  rural  electorates  were  slow  to  chancre. 
They  admitted  among  their  ranks  Chester  and  Durham. 
They  received  additions  from  without,  although  not  entirely 
on  the  same  footing  as  that  of  their  own  representatives,  on 
the  annexation  of  Wales,  on  the  union  with  Scotland,  and  on 
the  union  with  Ireland.  But  the  representation  of  the 
English  counties  was  governed  in  1832  by  the  statute  of 
1429.  The  same  counties  sent  up  the  same  number  of 
members,  often  indeed  from  the  same  families.  The  defini- 
tion of  an  elector  was  the  same  when  WUliam  the  Fourth 
ascended  the  throne  as  it  was  in  the  days  of  Henry  the 
Sixth.  But  even  in  the  slowly  changing  agricultural  body  the 
alterations  of  foui*  centuries  were  visible.  The  forty  shilling 
freeholder  of  the  nineteenth  century  was  a  very  different 
person  from  the  prosperous  proprietor  who  in  the  fifteenth 
century  was  considered  as  entitled  to  vote  with  the  most 

*  See  Hallam,  Const.  Hut.  iii.  43. 
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worthy  Knights  and  Squires  of  the  county.  Even  the  sacred 
freehold  had  to  compete  with  a  novel  and  hardly  less  impor- 
tant interest.  Almost  at  the  very  period  at  which  the  Act 
of  Henry  VI.  was  passed,  forces  were  in  operation  which 
gave  an  impulse  to  the  extension  of  the  despised  estates  for 
years.  In  the  reign  of  Henry  VIII.  this  interest  had  become 
so  considerable  that  the  Legislature  thought  fit*  to  protect  it 
against  technicalities  by  which  the  freeholder  could  fraudu- 
lently threaten  its  existence.  But  although  this  new  inte- 
rest when  thus  secured  grew  and  prospered,  no  room  was 
made  for  it  in  our  electoral  system.  The  tenant  for  life  of 
a  miserable  kitchen  garden  was  a  member  of  the  com- 
munity of  his  county.  The  lessee  for  999  years  of  the 
largest  farm  in  England  had  no  place  in  county  organization. 
The  history  of  the  second  branch  of  the  electoral  com- 
munities was  more  varied  than  that  of  the  counties.  Both 
in  the  electoral  rolls  of  each  community  and  in  the  commu- 
nities themselves  strange  anomalies  had  arisen.  The  old 
scot-and-lot  qualification  had  in  many  places  fallen  into  dis- 
use. The  elections  were  managed  by  the  Mayor  and  Coun- 
cillors. In  many  of  the  boroughs  of  late  creation  the 
franchise  was  expressly  limited  to  the  municipal  function- 
aries. During  the  period  of  triennial  Parliaments,  that  is 
during  the  reigns  of  William  and  of  Anne,  when  party  spirit 
ran  high  and  contests  were  frequent,  and  no  special 
machinery  for  determining  questions  relating  to  contro- 
verted elections  had  been  yet  provided,  the  electoral  rights 
in  each  borough  were  dealt  with  by  the  House  of  Commons 
according  to  the  immediate  exigencies  of  party  warfare.  It 
appears  to  have  been  at  this  time-f  that  the  electoral  rights 
of  corporations,  sometimes  large  sometimes  very  small,  were 
recognized.     By  an  Act  of  George  II.J  the  last  determina- 

•  21  H.  VIII.  c.  15.     t  Hallam,  Const.  Hist.  iii.  46.     *  2  George  U.  c.  2. 
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tion  of  the  House  of  Commons  was  made  conclusive  as  to 
the  right  of  elections.  Some  check  was  thus  put  to  the 
continuance  of  this  great  grievance,  but  many  absurd  and 
unreasonable  decisions  were  at  the  same  time  confirmed. 

Nor  was  the  state  of  the  boroughs  themselves  less  anomal- 
ous than  that  of  the  electors  in  each  borough,  although  the 
causes  of  the  disorder  were  different.     Many  towns  which 
ought  not  to  have  been  represented  possessed  full  electoral 
rights.     Many  towns  whose  claim  to  share  in  the  councils 
of  the  country  was  beyond  dispute  were  unrepresented.     I 
have  already  indicated  some  of  the  circumstances  that  led 
to  this  result.     Many  boroughs  even  before  the  Common- 
wealth were  hopelessly  insignificant.     They  seem   for  the 
most  part  to  have  belonged  to  the  ancient  demesnes  of  the 
Crown,  and  to  have  been  compelled  on  this  account  to  attend 
in  Parliament.     When  the  practice  of  Parliamentary  attend- 
ance was  once  established,  these  boroughs  continued  to  send 
their   members,   although  the   significance   of  the   ancient 
demesne   had    passed  away.     In   some   cases   the  miscon- 
duct  of    the   sheriflf  aftected   the   representation,   although 
generally  by   deficiency   rather   than   by  addition.     Many 
towns  voluntarily  abandoned  or  obtained  exemption  from 
Parliamentary  service.   At  a  later  period  numerous  boroughs, 
and  those  generally  of  a  manageable  size,  were  added  for  the 
purpase  of  strengthening  the  interest  of  the  Court.     But 
there  was  a  still  more  potent  cause  for  the  anomalies  of  our 
representative  sj'stem.     In  earlier  times  the  southern  and 
western  counties  of  England  were  far  the  most  populous 
and  the  most  wealthy  parts  of  the  kingdom.     In  them  were 
situated  the  great  seats  of  national  industry ;  and  in  them 
were  consequently  the  greatest  number  of  boroughs.     The 
North  was  then   a  desert  region  with  a  scanty  and  sparse 
population  which  contributed  little  to  the  material  riches  of 
the  country.     But  the  great  industrial  events  which  marked 
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the  latter  portion  of  the  eighteenth  century  brought  with 
them  unexpected  political  changes.  Political  power  must 
fcllow  population  and_wealth.  Population  and  wealth  come 
in  the  train  of  industry.  The  seat  of  industry  is  determined 
by  economy  of  cost.*  That  economy  which  Jiad  once  been 
favourable  to  the  South  was  now  pronounced  in  favour  of 
the  districts  where  coal  and  iron  were  most  accessible.  The 
great  storehouses  of  coal  and  iron  were  in  the  barren  and 
despised  districts  that  lay  to  the  north  of  the  Trent.  These 
counties  became  the  scene  of  an  extraordinary  immigration. 
The  population  which  under  William  Ill.f  was  estimated 
at  eleven  hundred  thousand  exceeded  five  millions  when 
William  IV.  ascended  the  throne.  Great  cities  sprang 
up  with  wonderful  rapidity ;  and  fortunes  were  accu- 
mulated which  then  seemed  fabulous.  But  the  Constitution 
had  made  no  provision  for  these  new  interests  ;  and  the 
selfish  policy  of  the  agriculturists :{:  soon  awakened  the 
manufacturers  of  the  North  to  a  sense  of  their  political 
depression.  Then,  after  a  contest  that  shook  old  England 
to  its  centre,  the  House  of  Commons  experienced  its  first 
great  organic  change. 

By  the  Act  of  1832  the  number  of  county  members  wai 
increased  by  one-third.  The  larger  counties  were  divideof 
into  separate  electoral  divisions,  each  returning  two  mem- 
bers. The  counties  of  second-class  magnitude  obtained  three 
representatives.  Jjiejcounty  franchise  was  extended.  The 
old  forty  shilling  franchise  was  retained,  but  copyholders 
lessees  and  occupiers  of  certain  specified  annual  amounts 
were  admitted.  Eighty-seven  boroughs  were  either  wholly 
or  partially  disfranchised.  To  forty -three  new  boroughs  the 
right  of  sending  one  or  two  members  was  given.     When  a 
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large  population  was  unrepresented,  several  parishes  were, 
as  in  Finsbury,  formed  for  Parliamentary  purposes  into  a 
borough.  When  a  large  population  had  grown  up  outside 
an  old  borough  but  contiguous  to  it,  the  limits  of  that 
{>«^  borough   were,    as  in  Exeter,  extended   for  Parliamentary 

purposes  to  its  suburbs.  When  the  population  was  small, 
the  constituencies  were  enlarged  by  the  addition  of  the 
adjacent  districts,  whether  suburban  or  merely  rural,  or  by 
the  confederation  of  several  separate  towns.  All  the  various 
borough  franchises  were  abolished ;  and  a  uniform  ten  pound- 
household  franchise  was  substituted  for  them.  These 
changes,  whatever  may  in  other  respects  have  been  their 
A  merits,  involved  some  serious  deviations  from  constitutional 

\**  principles.     Apart  from  the  removal  of  admitted  and  com- 

paratively recent  abuses,  some  of  the  positive  features  of 
this  measure  were  certainly  novel.     The  Act  admits  inequa- 
^  _^  lity  of  representation.     It  disregards  the  natural  divisions 

^sNs^  of  localities.     It  separates  districts  that  are  naturally  united, 

N^v~^  and  it  unites  districts  that  are  naturally  distinct.  It  takes 
for  the  basis  of  the  franchise  a  pecuniary  qualification.  Like 
many  other  compromises,  it  seems  to  have  accepted  the 
theories  of  the  reformers,  while  it  was  careful  in  practice 
not  to  give  these  theories  their  proper  effect.  In  such  cir- 
cumstances it  is  not  a  matter  of  surprise  that  in  little  more 
than  twenty  years  the  case  which  was  thought  to  be  finally 
decided  should  have  come  on  for  rehearing. 

§  4.  Various  theories  have  at  different  times  been  pro- 
posed either  as  a  basis  for  some  proposed  alteration  in  our 
polity  or  as  an  explanation  or  defence  of  its  existing  form. 
Some  of  these  theories  cannot  be  reconciled  with  those  his- 
torical characteristics  of  our  system  which  I  have  endea- 
voured to  indicate.  The  results  which  they  commend  may 
be  good  absolutely,  but  not  for  us.     They  are,  to  use  an 


x~^ 


THE   CONSTITUENT   BODIES.  515 

expressive  phrase,  not  English.  They  are  foreign  to  our 
political  organization.  There  is  no  germ  in  our  early  politi- 
cal or  social  condition  from  which  such  results  could  have 
been  developed.  It  is  on  this  ground  that  we  must  exclude 
all  these  organic  changes  of  which  Mr.  Bentham  was  the 
leading  advocata  Such  a  democracy  as  he  contemplated 
is  as  little  known  to  our  political  law  as  a  republic.  Our 
ancestors  had  no  gi*eater  sympathy  with  manhood  suffrage 
than  with  consuls  or  presidents.  At  no  period  of  our  his- 
tory do  we  find  any  trace  of  personal  representation.  It 
was  for  their  respective  communities,  and  not  for  any  indi- 
vidual persons,  that  our  Knights  and  citizens  and  burgesses 
have  at  all  times  come  to  Parliament.  This  great  political 
doctrine,  which,  Mr.  Buckle*  tells  us,  must  eventually  carry 
all  before  it,  was  not  merely  unknown  to  our  ancestors,  but 
was  alien  to  the  principles  upon  which  they  proceeded. 
The  possession  of  land  was  the  fundamental  principle  of 
Teutonic  settlement.  The  freeholder  and  the  freeman  were 
originally  convertible  terms. -j*  The  man  that  had  land  took 
his  part  in  the  courts  or  assemblies  of  the  freemen.  The 
man  who  had  not  land  remained  under  the  protection,  in  the 
muTid  and  bohr,  of  another.  Our  early  law  did  not  forego 
the  security  which  the  force  of  neighbouring  opinion  brings. 
The  freemen  were  bound  to  act  together  in  their  mark  or 
their  shire,  their  hundred  or  their  tithing.  The  Lord  was 
bound  to  answer  for  his  followers  in  the  courts  from  which 
those  followers  were  excluded.^  In  such  a  system  there 
was  no  room  for  personal  representation.  The  political  unit 
was  not  the  man,  but  the  tithing  or  the  Lord.  Thus  when 
representation  commenced,  it  was  not  the  adult  population  of 
the  district  but  the  suitors  of  the  County  Court  that  elected 


*  Hist,  of  Civil,  i.  396.  t  Kemble,  Saxons  in  England,  i.  91. 
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the  Knights  :  and  it  was  the  citizens  and  the  burgesses  who 
in  like  manner  elected  the  members  for  the  cities  and  the 
towns.  In  each  case  the  persons  represented  were  organized 
bodies,  and  not  isolated  or  unconnected  individuals.  It 
follows  therefore  that  at  all  times  some  political  qualification 
was  deemed  necessary,  some  evidence  that  the  elector  was  a 
bona  fide  member  of  his  community  whatever  that  might 
be.  In  later  times  the  amount  of  qualification  may  have 
varied  ;  but  there  never  was  a  period  in  English  history 
when  mere  birth  apart  from  status  was  sufficient  to  confer 
political  rights.  The  personal  origin  of  such  rights  is  a 
Roman  not  a  Teutonic  principle.  In  the  ancient  republics 
citizenship  usually  brought  with  it  the  enjoyment  of  pro- 
perty.* With  our  ancestors  the  possession  of  propei-ty  was 
the  indispensable  condition  of  the  full  enjoyment  of  poKtical 
rights.  \ 

Equality  of  electoral  districts  also  finds  no  place  in 
English  polity.  Just  as  we  have  equal  rights  but  not  to  an 
equality  of  things,  J  so  we  have  equality  of  representation 
but  not  of  the  things  represented.  Our  system  of  representa- 
tion arose  spontaneously  ;  and  it  has  reference  therefore  to 
natural  and  not  to  artificial  combinations.  The  political 
divisions  of  England  have  been  formed  by  habit  and  not  by 
a  "  sudden  jerk  of  authority."  "  No  man,"  says  Burke,§ 
"  ever  was  attached  by  a  sense  of  pride  jjartifdity  or  real 
affection  to  a  description  of  square  measurements.  He  never 
will  glory  in  belonging  to  the  chequer  No.  71  or  to  any  other 
badge  ticket."  Old  prejudices  and  unreasoned  habits,  and 
not  the  geometric  properties  of  its  figure,  are  the  ties  which 
bind  us  to  our  home.  Representation  therefore  foUowed  in 
England  the  established  division  of  the  country.    The  origin 


•  See  Dr.  Arnold's  Thucydides,  iii.  19.  t  1  Kemble,  88. 
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of  that  division  is  lost  in  remote  antiquity.  It  may  have 
been  coeval  with  the  first  Teutonic  settlement,  and  have 
coincided  with  the  limits  of  their  primitive  kingdoms.*  But 
it  is  certain  that  for  nearly  six  hundred  years  the  writs  to 
send  two  Knights  of  the  Shire  were  sent  to  the  sheriff  of 
every  English  county  without  distinction,  to  the  sheriffs  of 
Rutland  and  of  Hertford  not  less  than  to  the  sheriffs  of 
Devon  or  of  York.  The  representation  of  the  towns  still 
more  forcibly  illustrated  the  same  principle.  The  poorest 
Cornish  borough  had  a  voice  in  the  Legislature  as  potent  as 
the  second  city  in  the  kingdom.  Nor  was  it  until  new  com- 
munities and  new  interests  had  sprung  up  and  claimed 
recognition  that  we  find  any  complaints  of  electoral  inequali- 
ties. Apart  from  the  sinister  influences  under  which  repre- 
sentatives were  given  by  the  Tudors  and  the  Stuarts  to 
merely  nominal  boroughs,  the  objection  to  the  older  system 
was  not  that  it  was  unequal  but  that  it  was  exclusive.  It 
was  constructed  for  one  state  of  society  ;  and  it  was  there- 
fore unfitted  for  the  requirements  of  a  different  state.  It 
did  not  provide  for  the  new  communities  that  in  the  course 
of  time  had  been  formed.  Besides  the  removal  of  merely 
accidental  defects,  it  required  nothing  save  expansion.  The 
dead  or  the  false  communities  should  have  been  removed, 
and  the  new  interests  required  and  were  entitled  to  receive 
their  writs  of  summons  ;  but  those  changes  were  not  incon- 
sistent either  with  the  representation  of  communities  or 
with  the  equality  of  that  representation. 

It  further  follows  that  numbers  do  not  form  the  basis  of 
our  representation.  The  number  of  representatives  in  eachi 
constituency  does  not  and  it  seems  ought  not  to  vary  directly 
as  population.  That  the  representation  never  has  so  varied 
is  clear  from  what  I  have  already  said.     That  even  on  the 

•  See  Eemble,  Saxom  in  Eng.  i.  72,  146. 
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principles  of  those  who  on  the  grounds  of  equality  advocate 
such  a  variation  our  representation  ought  not  so  to  vary,  or 
that  our  laws  cannot  be  taken  to  have  intended  that  it  should 
so  vary,  may  readily  be  seen.  When  the  representation  is, 
as  it  has  always  been  in  England,  national,  the  increase  in 
the  number  of  members  in  any  locality  in  pi-oportion  to  its 
population  is  so  far  from  tending  to  equality  of  suffrage  that 
it  directly  violates  that  principle.  A  member  represents  all 
his  constituents  and  not  any  part  of  them  merely.  Where 
there  are  two  members,  each  represents  the  whole  con- 
stituency ;  each  of  them  is  elected  by  and  is  responsible  to 
the  whole  body  of  electors.  It  is  not  the  case  that  one 
member  represents  one  part  of  the  district,  and  another  the 
other  part.  Both  of  them  are  members  for  the  whole,  and 
the  elector  who  votes  for  them  votes  for  two  representatives 
and  not  for  one  only.  The  elector  therefore  of  a  single- 
seated  district  has  only  half  the  representation  and  half  the 
voting  power  of  an  elector  in  a  double-seated  district.  It 
does  not  alter  the  case  that  in  the  latter  district  there  is  a 
larger  population.  It  is  no  cure  for  the  irregularity  to 
remind  the  man  who  votes  for  a  single  member  that  there 
are  in  the  adjacent  district  ten  thousand  people  who  have 
the  right  of  voting  for  two  members.  It  is  not  exact  poli- 
tical equality  to  give  to  each  of  ten  thousand  men  twice  the 
voting  power  that  we  give  to  each  of  live  thousand  of  their 
neighbours.  Much  less  is  it  political  equality  to  give  to  each 
of  twenty  thousand  four  times  the  voting  power  that  each 
of  the  live  thousand  possesses. 

But  while  the  principles  of  our  early  Constitution  reject 
these  popular  theories  of  reform,  they  are  not  less  hostile  to 
many  cherished  doctrines  of  the  Conservatives.  If  the 
Common  Law  never  knew  a  numerical  basis,  it  never  recog- 
nized the  virtue  of  ,a  pecuniary  qualification.  Until  the 
reign  of  Henry  VI.,  a  century  and  a  half  after  the  days  of 
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Edward  I.  and  more  than  two  hundred  years  after  the 
Charter  at  Runnymede,  status  and  not  property  was  the 
foundation  of  the  franchise.  The  rights  and  the  obligations 
of  the  freeholder  or  of  the  burgess  were  those  of  the  class  to 
which  he  belonged.  His  political  capacity  did  not  depend  upon  a 
shilling  more  or  a  shilling  less  in  his  annual  rental.  Property 
was  indeed  the  foundation  of  his  status,  but  his  status 
when  once  acquired  was  independent  of  his  wealth.  The 
smallest  tenant  in  chief  was,  under  the  Charter  of  John, 
entitled  to  his  writ  of  summons  equally  with  the  wealthiest 
Earl.  The  poorest  freeholder  who  attended  at  the  County 
Court,  had  before  the  introduction  of  a  statutory  qualifica- 
tion, as  great  a  share  in  the  election  of  representatives  as  the 
most  worthy  Knight  or  Esquire  in  the  land. 

Whatever  colour  the  pecuniary  qualification  as  intro- 
duced by  statute  derived  from  the  uniform  practice  of  so 
many  years,  no  such  argument  can  be  ui-ged  in  favour  of 
the  educational  tests  or  the  plurality  of  votes  or  other  similar 
systems  which  late  political  discussions  have  brought  into 
notice.  All  such  projects  are  mere  innovations.  They  have 
no  root  in  antiquity.  They  are  on  the  contrary  inconsistent 
with  fundamental  and  weU  recognized  principles  of  our 
law.  Our  Constitution  knows  nothing  of  such  fancy  fran- 
chises. It  was  framed  by  plain  men  and  for  plain  jmrposes. 
It  deals  with  classes,  and  refuses  to  notice  the  different 
degrees  of  numbers  or  of  wealth  or  of  knowledge  or  of  virtue 
which  any  such  class  comprehends.  Is  a  man  a  tenant  in 
capite,  is  he  a  suitor  of  the  County  Court,  is  he  a  citizen  of 
such  a  city  or  a  burgess  of  such  a  town,  ai-e  simple  questions : 
and  admitted,  at  least  in  early  times,  of  a  simple  answer. 
But  to  separate  the  learned  from  the  unlearned,  to  discrimi- 
nate the  respectable  from  the  ill  behaved,  to  set  up  model 
constituencies  of  excellence  and  of  worthlessness,  or  to  assess 
the  relative  political  influence  of  professions  and  trades  and 
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inferior  occupations,  never  came  within  the  contemplation  of 
our  earlier  statesmen.  In  political  affairs  as  in  all  other 
things  the  English  Common  Law  was  true  to  its  guiding 
principle,  "  Lex  otniies  uno  ore  alloquitur."* 

Another  subject  which  has  recently  attracted  much 
attention,  but  to  which  the  preceding  view  of  our  constitu- 
tional growth  is  unfavourable,  is  the  Representation  of 
Minorities.  If  the  doctrine  of  Personal  Representation 
were  accepted,  the  claims  of  Minorities  would  be  just.  But 
this  claim  is  not  consistent  with  the  doctrine  of  Representa- 
tion of  Communities.  A  community  is  from  its  very  nature 
regarded  as  a  single  person,  and  must  speak  with  a  single 
voice.  That  voice  can  express  nothing  else  than  tlie  will  of 
the  majority.  Nor  is  this  an  arbitrary  arrangement.  It 
arises  necessarily  from  the  circumstances  of  the  case.  Where 
some  decision  of  the  whole  body  must  be  adopted,  if  after 
full  and  free  discussion  the  opinions  of  each  side  remain 
unchanged,  and  if  no  compromise  can  be  effected,  the  opinion 
of  the  majority  must  prevail.  If  either  of  the  two  must  g'lvet' 
way,  the  few  must  yield  to  the  many,  not  the  many  to  tha 
few.  It  is  so  in  Parliament ;  it  is  so  in  the  Cabinet ;  it  is  sof 
on  the  Bench  ;  it  is  so  in  every  practical  matter  in  life.  In 
these  cases  which  involve  a  single  and  immediate  action,  the 
minority  is  conclusively  bound  by  the  decision.  But  in  con- 
tinuing c-ases,  such  as  questions  of  policy,  the  dissentients 
have  their  remedy.  They  may  become  the  majority.  If 
they  be  zealous  in  support  of  their  views,  and  if  these  views 
be  founded  in  reason  and  justice,  they  are  sure  to  prevail. 
Under  the  influence  of  full  and  free  discussion  eiTors  are 
gradually  dispelled,  and  the  rejected  opinions  are  gradually 
adopted.  Old  opponents  are  not  irritated  and  confirmed^in 
their  prejudices  by  a  separation  of  the  several  parties  into 

*  2  Inst.  184. 
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hostile  camps  of  unchecked  partizans.  They  are  enlightened 
and  conciliated  by  continued  and  amicable  discussion ;  and 
treat  their  opponents  not  as  strangers  or  as  hostile,  but  as 
members  of  the  same  community  dealing  with  matters  of 
common  interest. 

For  the  same  reasons  which  lead  to  the  rejection  of  the 
doctrines  of  Personal  Representation  and  the  Representation 
of  Minorities,  I  must  also  dissent  from  that  modification  of 
those  doctrines  which  is  contained  in  the  electoral  system 
proposed  by  Mr.  Hare.  That  system  indeed  does  not  propose 
to  represent  minorities  :  it  eliminates  them.  It  accepts  the 
doctrine  of  personal  representation ;  and  proposes  by 
judicious  treatment  to  render  that  doctrine  not  only  harm- 
less but  beneficial  The  treatment  consists  in  the  voluntary 
formation  of  unanimous  constituencies  without  regard  to 
local  connection.  I  do  not  enter  into  the  details  of  this 
system,  not  from  any  want  of  respect  for  the  care  and  the 
ability  which  they  display  or  for  the  still  rarer  quality  of 
appreciation  of  our  earlier  polity  which  Mr.  Hare  has  shown, 
but  because  it  is  useless  to  discuss  particulars  when  the 
principle  itself  is  at  issue.  Personal  Representation  is  not, 
as  I  have  attempted  to  show,  the  theory  of  our  Constitution  ; 
and  therefore,  if  the  view  I  have  taken  be  correct,  no  system 
avowedly  based  upon  that  principle  can  be  accepted.  Nor 
can  I  think  that  the  temporary  association  of  electors  for  the 
choice  of  a  representative  is  such  a  political  organism  as 
alone  our  Constitution  recognizes.  It  is  transitory.  It  has 
no  independent  existence,  but  is  formed  for  electoral 
purposes  only.  It  sends  to  Parliament  not  persons  entertaining 
certain  opinions  or  feelings,  but  persons  who  are  agents  for 
those  opinions  or  feelings,  untcmpered  by  any  admixture 
of  other  sentiments  and  uncontrolled  by  any  regard  for 
other  interests.  Bub  the  most  obvious  and  the  gravest 
objection  to  the  system  is  that  it  seeks  to  cure  one  evil  by 
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another  of  at  least  equal  magnitude.  The  remedy  is  as  bad 
as  the  disease.  Mr.  Hare  seeks  to  overthrow  the  tyranny  of 
the  majority,  and  he  sets  up  the  tyranny  of  the  election 
agent.  Under  Mr.  Hare's  system  each  elector  has  only  one 
vote,  but  that  vote  may  be  indefinitely  transferred.  This 
object  is  accomplished  by  means  of  a  voting  list  on  which  the 
elector  arranges  in  numerical  order  the  candidates  for  whom 
he  desires  to  vote.  If  the  first  on  his  list  does  not  need  his 
vote,  then  he  votes  for  the  second.  If  the  second  does  not 
need  the  vote,  then  he  votes  for  the  third  and  so  on  in 
regular  order.  Few  electors  would  care  to  arrange  in 
precise  order  of  merit  ten,  much  less  twenty,  names.  It  is 
certain  that  in  the  last  names  some  want  of  precision  would 
be  felt,  and  that  the  difiiculty  would  rapidly  increase  with 
the  increase  of  names.  Even  if  this  obstacle  were  overcome, 
if  the  elector  could  make  a  satisfactory  list  of  options,  his 
efforts  would  in  the  absence  of  any  combination  be  ineffectual. 
After  a  few  well  known  names  had  completed  their  requisite 
numbers,  the  voting  would  become  random.  No  vote  can 
be  useful  unless  its  relation  to  other  votes  can  be  ascertained. 
The  discovery  of  such  a  relation  implies  inquiry  or  corre- 
spondence. The  discovery  of  suitable  correspondents  and  the 
conduct  of  the  correspondence  would  necessarily  be  laborious, 
and  most  men  would  gladly  be  relieved  from  the  trouble. 
But  these  are  the  circumstances  in  which  a  special  occupation 
is  generated.  The  business  of  constituency-making  would 
be  quickly  developed  ;  and,  like  other  specialties,  would  soon 
by  the  skill  which  practice  gives  banish  all  personal  action. 
A  man  would  then  no  more  fill  his  own  voting  list  than  he 
would  compound  his  own  drugs  or  prepare  his  own  con- 
veyances. If  he  insisted  upon  acting  for  himself,  his 
vote  would  certainly  be  wasted.  If  he  sought  to  form 
a  constituency,  he  would  probably  find  that  after  writing 
a  tliousand  letters,  he  was  one  of  a  constituency  of  fifty, 
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and  that,  as  such  a  constituency  was  too  small  to  be 
reckoned,  all  their  votes  were  thrown  away.  His  easiest 
and  most  effectual  course  would  be  to  take  the  voting 
paper  that  some  election  agent  would  give  him.  "  The 
difficulty,"  says  Mr.  Bagehot,*  "is  about  the  lower  names 
on  the  list.  A  vote  will  be  of  use  when  it  is  arranged 
so  as  to  combine  with  other  votes,  and  will  be  of  no  use 
when  it  is  not  so  combined.  A  voter  cannot  know  that  a 
paper  which  he  himself  draws  up  will  be  of  use  ;  he  must 
go  to  an  agent,  and  then  being  sure  of  correlative  suffrages 
he  will  be  confident  of  utilising  his  own.  Everything 
depends  on  arranging  that  after  his  first  names  are  cancelled 
his  vote  for  a  name  far  down  his  list  Jit  with  other  lists 
whose  first  names  are  also  cancelled  :  and  no  one  can  do  that 
but  an  election  agent.  No  one  can  settle  voting  papers  but 
those  whose  business  it  is."  So  far  then  from  our  obtaining 
that  intimate  personal  relation  between  the  electors  and 
their  representative  which  Mr.  Hare  desires,  there  would  be 
no  personal  communication  at  all.  No  elector  could  reach  a 
candidate,  no  candidate  could  find  a  constituency,  save 
through  the  intervention  of  an  election  agent.  In  the  great 
majority  of  cases  these  agents  would  be  in  reality  the 
electors,  and  the  representatives  would  hold  their  seats  at 
the  pleasure  of  these  new  patrons. 

§  5.  Some  of  the  securities  which  those  who  deprecatel 
an  unconditioned  extension  of  the  suffrage  desire  to  obtain  are 
practically  carried  into  effect,  although  by  a  somewhat  different 
method,  under  the  existing  system.  These  guaranties  are 
independent  of  the  question  of  the  franchise.  The}'-  exist 
alike  under  its  widest  and  under  its  most  restricted  form 
While  they  continue  in  force,  no  extension  of  the  suffrage! 

•  Fortnightly  Review,  No.  xxi.  283. 
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can  wholly  exclude  from  the  Legislature   any  interest,  or 

(stifle  any  expression  of  opinion.  It  is  indeed  the  conspicuous 
merit  of  our  present  system  that  it  is  organic.  Even  if  its 
growth  be  repressed  or  its  form  distorted,  it  can  never  be 
subject  to  the  evils  incident  to  an  unorganized  or  even  a  less 
highly  organized  population.  The  representation  of  districts, 
that  is  of  localized  communities,  secui-es  in  a  greater  or  less 
degree  both  the  representation  of  interests  and  the  repre- 
sentation of  opinions,  and  even  the  representation  of 
minorities.  I  have  already  noticed  the  value  of  indirect 
influences  in  political  affairs.  Our  own  history  presents 
many  illustrations  of  their  power.  All  direct  attempts  to 
secure  the  regular  meeting  of  Parliament  were  ineffectual ; 
but  by  substituting  for  the  hereditary  revenue  of  the  Crown 
a  system  of  annual  supplies  perfect  regularity  has  been 
\  insured.  Parliament  in  early  times  made  many  attempts, 
Vand  all  of  them  without  success,  to  interfere  directly  with 
jthe  Executive  Government.  It  now  possesses  under  the 
system  of  ministerial  responsibility  an  efficient  control  over 
the  Administration.  That  great  struggle  with  the  Crown 
which  a  Civil  War  and  the  execution  of  the  King  did  not 
end  was  happily  adjusted  by  a  slight  change  in  the  line  of 
succession.  In  like  manner  the  representation  of  interests 
is  not  the  less  efficient  because  it  is  indirect.  To  the  direct 
representation  of  interests  as  brought  together  for  merely 
electoral  purposes  there  are  grave  objections.  Society 
is  not  formed  in  separate  horizontal  layers.  The  various 
portions  of  every  community  are  inextricably  inter- 
twined, and  in  proportion  to  the  advancement  of  the 
community  this  mutual  interdependence  becomes  more 
marked.  Thus  no  division  of  interests  can  be  framed  which 
is  not  both  inadequate  and  indistinct.  Interests  too  and 
classes  indicate  that  temporary  antagonism  which  seems  to 
exist  between  the  vendor  and  the  purchaser,  but  which  on 
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a  larger  scale  and  from  a  different  point  of  view  disappears. 
The  direct  representation  of  interests  as  such  would  there- 
fore proceed  upon  and  tend  to  confirm  the  belief  that  there 
is  a  radical  hostility  between  the  different  parts  of  society 
This  objection  disappears  in  the  representation  of  dis- 
tricts. It  is  the  natural  tendency  of  industry  to  distribute 
itself  into  special  localities.  This  aggi-egation,  when  once 
it  has  begun,  is  progressive ;  and  the  industrial  divisions 
thus  become  more  and  more  definite.  Each  locality  there- 
fore bears  the  stamp  of  its  predominating  industrial  pursuit. 
Some  constituencies  prefer  a  landed  proprietor,  others  a 
shipowner,  others  an  ironmaster  or  a  cotton  manufacturer. 
But  these  members  occupy  a  different  position  from  that 
in  which  they  would  be  placed  if  they  w^re  sent  directly  to 
represent  the  Agricultural  or  the  Shipping  or  the  Manu- 
facturing interests.  They  are  sent  by  their  constituencies 
as  the  local  contribution  to  the  National  Legislature  ;  they 
do  not  appear  as  the  attorneys  of  particular  classes.  Among 
their  constituents  they  reckon  other  persons  than  the 
predominant  class  only  ;  and  it  becomes  their  duty  to  learn 
and  to  regard  the  feelings  and  the  wants  of  those  persons 
also.  When  different  classes  are  included  in  one  electoral 
district,  they  soon  find  that  they  have  many  common 
interests  and  sympathies  which  influence  them  in  the  choice 
of  a  representative.  Thus  interests  are  practically  repre- 
sented in  districts :  but  the  direct  representation  of  the 
former  is  based  upon  the  differences  between  electors,  the 
representation  of  the  latter  upon  their  agreements. 

The  representation  of  districts  also  affords  the  means  byl 
which  every  diversity  of  opinion  finds  expression  in  the' 
Legislature.  This  result  is  produced  from  the  variety-  of 
electoral  districts,  a  variety  which  from  the  causes  already 
indicated  must  increase  with  the  development  of  the  nation. 
The  more  numerous  and  the  more  dissimilar  the  communities 


526  THE   CONSTITUENT  BODIES. 

are,  the  greater  is  the  probability  that  all  shades  of  opinion 
will  in  some  constituency  or  other  meet  with  sympathy. 
There  is  seldom  such  unanimity  upon  any  question  that 
every  constituency  will  pronounce  in  its  favour.  It  often 
happens  too  that  constituencies  return  a  representative  from 
many  of  whose  opinions  they  dissent,  because  in  other 
respects  they  have  confidence  in  him,  or  because  he  has  local 
influence,  or  because  they  do  not  care  to  break  off"  the 
connection  with  one  who  has  served  them  long  and  well,  or 
from  some  similar  reason.  The  practical  result  is  that  the 
House  of  Commons  reflects  t?ith  tolerable  accuracy  the 
prevailing  opinions  of  the  entire  country  in  the  proportion 
of  their  relative  prevalence.  Those  which  are  most  general 
are  most  fully  represented,  but  it  seldom  happens  that  any 
is  entirely  excluded.  The  House  of  Commons,  like  the 
nation  of  which  it  is  a  miniature,  "  is  a  place  where  minorities 
heresies  oppositions  remonstrances  and  protests  of  every 
kind  are  represented  and  entitled  to  a  hearing."* 

We  must  not  regard  this  system  as  the  result  of  any 

(artificial  arrangement  of  checks  or  balances.  It  grew  up 
without  any  such  intention'  of  its  founders  or  any  knowledge 
on  their  part  of  its  tendencies.  These  tendencies  have  been 
produced  by  the  operation  of  known  social  forces.  It  is  to 
the  agency  of  these  forces  and  not  to  any  other  cause  that 
we  must  attribute  the  general  success  of  our  Representative 
Institutions.  That  a  system  wliich  was  founded  in  the 
thirteenth  century  should  continue  to  work  efficiently  in  the 
nineteenth,  and  that  the  principal  defects  in  it  which  are 
now  observable  arise  not  from  a  froward  retention  of 
customs  but  from  a  heedless  departure  from  them,  is  strong 
\  evidence  of  continuous  political  life.  As  the  nation  grew,  its 
institutions  grew  with  it.     As  the  nation  continues  to  grow, 

*  Ed.  Eev.  c.  229. 
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these  institutions  will  in  the  same  manner,  and  in  obedience  to 
the  same  law  of  growth,  continue  to  expand.  Locality  is  not 
indeed,  as  we  shall  presently  see,  the  sole  basis-  of  our  repre- 
sentation ;  but  it  must  always  be  an  important  one.  Wliile 
the  natural  limits  of  locality  are  preserved,  not  in  their 
infantile  form  but  in  the  form  which  the  growth  of  the 
country  indicates,  there  is  no  danger  tliat  any  important 
form  of  opinion  will  fail  to  find  its  place  in  Parliament. 

Our  present  system  also  finds  room  not  only  for  minorities 
in  the  nation  at  large,  but  in  some  cases  even  for  minorities 
in  individual  constituencies.  That  which  in  the  case  of 
opinions  is  effected  by  the  variety  of  constituencies  and  the 
localization  of  interests  is  effected  in  the  case  of  constituencies 
by  a  plurality  of  members.  If  all  the  members  of  the  House  of 
Commons  were  returned  by  a  national  vote,  none  but  the 
majority  of  the  nation  could  be  represented.  If  each 
constituency  returned  one  member  only,  none  but  the 
majority  of  each  constituency  could  be  represented.  But 
when  two  or  more  members  are  returned,  the  case  is 
different.  When  the  parties  at  all  approach  to  equality,  a 
compromise  usually  takes  place.  Each  party  returns  one 
member.  In  two  constituencies  containing  each  500  Whigs 
and  525  Tories,  if  each  constituency  returned  one  member, 
two  Tories  would  of  course  be  elected.  If  there  were  one 
constituency  of  1025  Tories  and  1000  Whigs  and  with  two 
members,  the  result  of  the  election  would  probably  be  the 
return  of  one  Tory  and  one  Whig.  The  1025  Tories  would 
not  attempt  to  carry  two  members  against  the  1000  Whigs.* 

ij  6.  It  is  no  part  of  my  purpose  to  attempt  the 
construction  of  any  project  of  English  electoral  reform. 
Such  an  attempt  would  require  a  command  over  facts  and 

> — 

•  Senior's  Fxtaya,  ii.  304. 
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details  which  I  do  not  possess,  and  which  in  the  absence  of 
any  complete   official    inquiry   is   perhaps   not  at    present 
attainable.     I  am  moreover  fully  sensible  of  the  difference 
which  Mr.  Burke*  has  noticed  between  a  statesman  and  a 
professor  in  a  university.     "  The  latter  has  only  the  general 
view  of  society,  the  former  has  a  number  of  circumstances  to 
combine    with  those   general   ideas   and   to   take   into   his 
consideration."     But  while  it  is  the  province  of  the  practical 
politician   to    apply   to    the   existing   circumstances   of  his 
countiy  and  of  his  time  the  theorems  of  politics,  it  is  the 
duty   of    the   political    student   to    ascertain    the    general 
principles   involved   in   our  polity,    and    to    examine    the 
character  of  changes  which  these  principles  exclude  or  with 
which  they  are  consistent.     I  proceed  therefore  to  indicate 
the  conditions  with  which,  as  it  appears  to  me,  an  electoral 
reform,  if  it  be  founded  on  our  traditional  policy,  ought  to 
compl3^ 
-/        In  the  first  place  then  the  subject  of  representation  must 
be   an  existing   community.       It    must   be    an    organised 
political   body,  having  its  own  independent  vitality,    and 
thereby  capable  of  exercising  political  functions.     It  is  to 
such  pre-existing  and  independent   organisms,  and  not  to 
individuals  or  aggregations  of  individuals  formed  for  merely 
electoral  purposes,  that  according  to  our  Common  Law  the 
right  of  representation  accrues.     On  this  subject  I  gladly 
cite  the  authority  of  Mr.  Hare,  although  that  gentleman's 
system    scarcely   harmonizes    with    the    historical    theory 
which  he  accepts.     "  The  electoral  amendment,"  he  says,f 
"  which   would  be  most  in  accordance  with  the  historical 
forms  of  social  progress  in  this  country  would  be  that  which 
would  enable   every  locality  every  community  and  every 
great  or   ancient    association    having  a   distinct   corporate 

*  Works,  vi.  101.         t  Hare,  On  Election  of  Representatives,  55  (Ed.  1). 


THE  CONSTITUENT  BODIES.  529 

existence  and  the  ordinary  conditions  of  permanency  to  form 
a  constituency  or  electoral  nucleus  capable  of  being  repre- 
sented in  Parliament." 

Further  each  such  community  when  once  established 
should  for  electoral  purposes  be  deemed  equal.  Equality 
should  at  least  be  the  general  rule  ;  and  any  deviation  from 
it  should  be  exceptional  and  limited.  At  the  same  time 
there  should  be  in  each  case  a  plurality  of  members.  No 
community  should  have  more  than  two  members  ;  very  few 
should  have  but  one.  Where  any  community  has  in- 
creased to  such  an  extent  as  to  require  additional  repre- 
sentation, its  increase  in  bulk  will  in  the  natural  course  of 
political  evolution  be  attended  by  an  increase  in  the  com- 
plexity of  its  structure  :  and  a  division  of  the  original  whole 
will  spontaneously  take  place.  Thus  additional  representation 
will  be  obtained  by  the  generation  of  additioual  commu- 
nities. Where  however  the  growth  of  a  community  has 
not  reached  that  stage  at  which  differentiation  takes  place, 
it  has  no  more  right  to  a  larger  share  of  Parliamentary 
influence  than  a  large  man  or  a  rich  man  has  above  a  small 
or  a  poor  man. 

It  must  not  be  supposed  that  this  electoral  system  is 
immutable.  That  state  which  is  without  the  means  of 
some  change,  it  has  been  said,  is  without  the  means 
of  its  preservation.  Our  Common  Law,  so  ready  in  other 
respects  to  shape  itself  to  the  requirements  of  national 
growth,  was  little  likely  to  fail  in  so  important  a  condition. 
Our  representation  therefore  obeys  the  universal  law  of 
change.  Old  communities  fall  off,  new  communities  are 
added.  The  Counties  Palatine,  Calais  while  it  was  an 
English  possession,  Wales  Scotland  and  Ireland  as  these 
countries  were  respectively  absorbed,  all  towns  of  any  con- 
sideration that  were  anterior  to  the  reign  of  Henry  VIII., 
and,  more  notably  still,  the  older  Universities,  have  all  since 
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the  begimiing  of  the  sixteenth  centuiy  been  added  to  our 
representation.  But  with  the  sole  exception  of  the  Univer- 
sities these  additions  have  been  exclusively  of  counties  or  of 
towns.  Nothing  has  hitherto  been  done  for  the  great 
interests  which  in  modern  times  have  gi'own  up  irrespective 
of  locality.  In  the  thirteenth  century  there  were  few  lay 
communities  which  were  not  sufficiently  included  in  some 
shire  or  some  city  or  town.  The  social  development  of  the 
country  was  very  imperfect  ;  and  the  rough  division  which 
was  originally  based  upon  the  circumstances  of  the  property 
of  the  Crown  was  for  such  a  condition  sufficiently  accurate. 
But  the  growth  of  the  national  industry  both  modified  the 
old  communities,  and  called  into  existence  others  of  a  dif- 
ferent character. 

Where  the  nature  of  the  industry  is  such  as  to  admit  of 
the  aggregation  of  its  members  in  the  same  locality,  new 
communities  are  formed  by  the  separation  as  they  grow  of 
the  different  parts  of  that  locality.  New  counties  may  be 
carved  out  of  the  parent  county,  and  each  city  or  town  may 
become  the  metropolis  of  a  surrounding  district.  When  the 
nature  of  the  industry  is  not  consistent  with  such  an  aggre- 
gation of  workers,  their  union  assumes  a  different  and  some- 
what less  definite  shape.*  The  community  is  in  such 
circumstances  formed  by  the  combination  of  persons  or 
classes  of  persons  similarly  occupied  in  different  places. 
There  is  a  tendency  to  combine-j*  among  individuals  in  the 
same  occupation ;  among  similar  societies  in  different  places ; 
among  different  societies  in  the  same  place.  These  integra- 
tions take  place  in  the  professions,  in  the  distributing 
classes,  in  the  so-called  productive  classes,  and  among  both 
the   employers    and    the   employed.     Many  of  these  asso- 


*  See  Mr.  Herbert  Spencer's  First  Principles,  202. 

t  Assoc,  for  Soc.  Science,  Report  on  Trades  Unions,  xvii. 
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ciations  comprise  a  large  number  of  members,  and  are  in 
receipt  of  a  considerable  revenue.  Such  bodies  may  well  seem 
entitled  to  utter  their  sentiments  and  their  opinions  in  the 
legislature  of  the  country.  The  theory  of  our  Constitution, 
as  declared  in  the  writ  of  Edward  the  First,  requires  that 
what  concerns  all  should  be  approved  by  all.  The  practice 
of  our  Constitution  admits  not  merely  additional  counties 
and  towns,  but  also,  as  in  the  case  of  the  Universities,  other 
communities  not  founded  on  mere  contiguity.  It  is  difficult 
to  suppose  that  the  first  Edward,  if  such  communities 
existed  in  his  day,  would  have  failed  to  seek  their  advice 
and  assistance.  Yet  for  this  class  of  communities  no  pro- 
vision has  yet  been  made.  I  have  avoided  specifying  any 
particular  body,  both  because  examples  may  readily  be  found, 
and  because  I  do  not  wish  to  enter  into  any  details  of 
electoral  reform.  But  it  is  in  this  direction,  as  I  think,  that 
those  must  look  who  desire  a  satisfactory  revision  of  our 
political  system. 

The  extension  of  the  electoral  franchise  is  perfectly 
distinct  from  the  distribution  of  seats.  Notwithstanding  the 
favour  and  the  dread  with  which  this  extension  is  regarded, 
its  real  importance  seems  to  me  very  much  inferior  to  the 
other  branch  of  the  subject.  The  general  principle  on  which 
it  depends  is  sufficiently  obvious.  If  the  representation  be 
of  communities,  the  members  of  each  community  must  be 
the  electors.  No  test  should  be  required  from  them  other 
than  that  of  bona  fide  membership.  The  evidence  of  mem- 
bership must  of  course  vary  according  to  the  character  of 
the  community.  No  uniform  franchise  would  be  possible  ; 
or  if  it  were  i)ossible,  would  be  desirable.  But  as  a  general  rule 
some  direct  contribution  to  the  revenue  of  the  community 
affi)rds  the  obvious  and  natural  test.  In  counties  and  towns 
this  contribution  would  take  the  form  of  the  payment  of 
rates.     In  other  constituencies  it  would  be  determined  by 
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the  character  and  the  rules  of  the  society.  But  the  rate- 
paying  qualification  rests  on  a  very  different  foundation 
from  the  rent-paying  qualification.  It  is  the  pai'ticipation 
in  the  municipal  burthen,  in  the  life  of  the  local  community, 
and  not  the  mere  possession  of  wealth,  that  is  the  basis 
of  the  suflxage.  Although  the  ratepaying  rule  would  exclude 
lotlgers,  such  persons  would  usually  find  a  place  in  some  non- 
local constituency.  In  the  case  of  such  constituencies  it  j^ 
might  perhaps  be  required  that  no  person  should  belong  to 
more  than  one  constituency,  and  that  those  who  held  a 
double  qualification  should  elect  on  which  of  the  two  they 
would  rely.  The  advantage  would  probably  be  a  greater 
variety  in  the  representation.  If,  for  example,  the  clergy 
formed  a  special  constituency,  and  were  confined  to  its  limits, 
the  resident  members  of  the  Universities  would  acquire  a 
representation  which  practically  they  do  not  now  possess. 

The  grounds  on  which  I  have  thus  advocated  a  ratepay- 
ing qualification  in  the  existing  constituencies  are  purely 
liistorical.  They  do  not  rest  upon  any  assumed  fitness  or 
unfitness  of  any  particular  class  of  persons.  Tlie  ratepayer 
seem  to  be  the  lineal  representatives  at  the  present  day  6f 
the  suitors  of  the  County  Court  or  of  the  resident  house- 
holders tliat  paid  scot  and  lot.  They  are  the  persons  who 
form  the  local  community  ;  and,  since  it  is  the  community 
which  is  represented,  they  are  the  electors.  The  same  con- 
clusion has  also  been  reached  from  different  premises.  Mr. 
Spencer,*  on  grounds  not  of  history  but  of  general  principle, 
contends  that  the  incidence  of  taxation  must  be  made  more 
direct  in  proportion  as  the  fmnchise  is  extended.  He  urges 
that  it  is  only  by  this  means  that  the  relation  between  State 
action  and  cost  can  become  })alpable  ;  and  that  a  check  can 
be  placed  upon  the    tendency  which  the  working  classes 

*  Essays,  2ucl  aeries,  243. 
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SO  strongly  show  of  a  desire  unduly  to  extend  the  func- 
tions of  Government.  Mr.  Spencer  also  contends*  that 
the  ratepaying  qualification  is  a  valuable  test.  Those 
tenants  whose  rents  are  paid  by  their  landlords  lose  their 
votes.  Those  tenants  who  pay  their  own  rates  thereby 
obtain  votes.  The  former  are  so  improvident  as  to  be 
so  inconvenienced  by  the  payment  of  rates  that  they 
prefer  disfranchisement  to  payment.  The  latter  resist 
present  temptations  and  save  money,  with  the  view  (among 
other  ends)  of  paying  rates  and  becoming  electors.  But 
political  improvidence  generally  accompanies  pecuniary 
improvidence.  The  ratepaying  qualification  thus  encou- 
rages the  spontaneous  separation  of  the  provident  and  the 
improvident.  The  improvident  disfranchise  themselves. 
The  provident  are  enfi-anchised  by  their  own  act.  ^ 

♦  I&.255. 
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THE   CHECKS    UPON    PARLIAMENT. 

§  1.  The  classification  of  Governments  has  always  been 
a  favourite  subject  with  political  philosophers.  The  division 
usually  accepted  rests  upon  the  number  of  persons  by  whom 
the  sovereign  power  is  administered.  According  to  the 
limitation  or  the  extension  of  this  number  Governments  are 
described  as  Monarchical  or  Ai'istocratical  or  Democratic  or 
as  forming  some  combination  of  these  principles.  But  this 
division  is  based  upon  the  external  form  of  Governments, 
and  not  upon  their  interior  structure.  It  has  reference  to 
the  persons  who  direct  the  organism  ;  but  it  overlooks  the 
character  of  the  organism  itself  A  better  principle  of 
division  seems  to  be  the  distribution  of  the  sovereignty. 
The  sovereign  power  may  consist  of  one  part  only  or  of 
several  parts.  If  the  political  structure  be  simjile,  its 
functions  will  also  be  simple.  If  it  be  complex,  its  functions 
will  be  complex.  In  the  former  case  there  is  an  absolute 
Government;  in  the  latter  a  limited  Government.  Thel 
distinctive  characteristic  then  of  a  free  or  Constitutional/ 
Government  is  the  composite  character  of  its  sovereignty/ 
and  not  the  plurality  of  its  sovereigns.  The  distinctive 
characteristic  of  Imperialism  is  the  unity  of  its  power,  not 
the  individuality  of  the  person  in  whom  that  power  is  vested. 
If  free   thought  free  speech   and  free   action  be  stifled  or 
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repressed,  it  matters  little  whether  the  tyranny  be  of  one 
or  of  many.     If  the  whole  power  of  the  State  be  centered  int 
one  body,  if  thought  and  speech  and  action  depend  upon  thcV^ 
will  of  one  person  or  one  set  of  persons,   that  Governmeni^rL^ 
whatever  may  be  its  designation  and  whatever  its  external  I 
form,    is    an    absolute     Government.       It    possesses     the 
machinery  for  applying  as  it  thinks  fit  the  whole  power  of 
the  community.     There  is  no  machinery  by  which  any  such 
application  may  be  arrested.      Such   is   the    character    of 
absolute  sovereignty,  whether  it  be  Imperatorial  or  Demo- 
cratic, whether  it  derive  its  origin  from  the  sword  or  the 
ballot  box,  or  whether  it  be  exercised  by  one  person  or  by 
many  millions.     Veiy  different  however  is  the  Government 
of  England.     With  us  sovereignty  rests  with  the  Queen  in 
Parliament,     That  sovereignty,  as  the  term  itself  and  the 
nature  of  the  case  implies,  is  as  absolute  as  that  of  Diocletian 
or  Napoleon.     It  admits  no  other  limit  than  those  which  are 
set  by  our  physical  and  moral  nature.     It  might  seem  indeed 
at   present   inclined  towards  democratic  absolutism.      Tlie 
enormous  power  of  Parliament  and  more  especially  of  the 
representative    portion    of    it,    its    legislative    power,    its 
direction  through  Ministers  who  are  responsible  to  it  of  all 
the  powers  of  the   Crown,  its  supervision  of  the  Bench,  the 
absolute  control  of  the  House  of  Commons  over  the  finances 
of  the  kingdom,  at  first  sight  suggest  a  unity  of  power  that  I 
the  most  centralizing  Gaul  could  not  contemn.     But  there  is 
in    reality   no   such    unity.      Power    is    diffused    through 
different  bodies   of  which    the  unanimous   concurrence  is 
required ;  and  it  is  exercised  by  each  of  them  under  powerful 
checks.     These  checks  relate  partly  to  the  regulation  by  thd 
sovereign  body  of  its  own  proceedings,  and  pai-tly  to  thol 
external  influences  to  which  these  proceedings  are  subjected.^ 
I  proceed  therefore  to  consider  the  constitutional  guarantees 
which  are  secured  by  the  nature  of  our  sovereign  power,  by 
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the  mode  in  which  it  habitually  exercises  its  functions,  and 
by  the  principal  external  circumstances  which  influence  its 
will. 

§  2.  I  have  already  shown  that  Parliament  possesses  no 
independent  authority.  It  is  merely  the  Council  of  the 
Crown.  Its  functions  are  deliberative,  and  the  control 
which  it  exercises  over  every  department  of  the  Executive 
is  indirect.  Every  act  of  State,  although  it  may  be  per- 
I  formed  solely  in  deference  to  the  advice  of  Parliament, 
i  remains  the  act  of  the  King.  Before  the  final  acceptance  of; 
the  advice  which  Parliament  tenders,  the  King  has  in  his  • 
powers  of  prorogation  and  dissolution  ample  means  of 
securing  the  fuUest  discussion  and  of  ascertaining  beyond 
doubt  the  tendency  of  public  opinion.  Thus  the  Crown  can 
always  check,  even  if  it  cannot  ultimately  prevent,  the 
adoption  of  a  policy  which  it  deems  unwise.  This  power  is 
at  the  present  day  neither  impaired  nor  abandoned  ;  *  but 
is,  as  we  have  seen,  exercised  in  a  new  and  peculiar  manner. 
Its  agent  now  is  the  Cabinet.  Thus  the  relation  of  Ministers 
to  Parliament  raises  a  new  check  in  our  modern  systenv.-«ii'. 
Parliamentary  Government.  The  Ministers  are  the  natural 
leaders  of  either  liouso.  They  facilitate  the  performance  of 
Parliamentary  functions,  and  they  keep  those  functions 
within  proper  limits  and  in  a  steady  course.  It  is  their 
duty  to  prepare  for  Parliament  all  business  connected  with 
the  Administration,  to  make  distinct  proposals  respecting  the 
best  means  of  raising  the  supplies  required  for  the  current 
year,  and  to  reduce  such  proposals  into  a  tangible  fonn  for  the 
purposes  of  debate.  In  like  manner  it  is  tlieir  duty  to 
suggest  such  improvements  in  the  laws  as  the  experience 
which  they  have  acquired  in  the  practical  administration  of 

*  Per  Lord  Palmerstou,  3  Jlam.  clix.  1386. 
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those  laws  enables  them  to  offer.     The  same  facilities  which  >rnAviAU^ 
Ministers  possess  for   ascertaining  what  the  nation  should  ^ 

follow  equally  enable  them  to  advise  as  to  what  it  should 
avoid.  It  therefore  becomes  their  duty  to  consider  the 
probable  effects  of  all  propositions  that  non-official  members 

bring  forward,  mirl  \p  opposf>  snr'.)T  n«  tVipy  nnnsirlpr  ill-j^^irlo-Prl 
or  ill-contrived  or  otlierwise  obioctionable.  They  thus  both 
tliemselves  prepare  business  for  the  consideration  of  Parlia- 
ment, and  they  criticize  the  business  that  is  prepared  by 
others.  I  need  not  dwell  on  the  importance  of  these  functions. 
They  are  essential  to  the  successful  working  of  our  form  of 
Parliamentary  Government.  They  make  the  difference 
between  an  organized  deliberative  Assembly  and  a  mere 
mob.  In  any  large  number  of  people,  if  there  be  no  organi- 
zation, the  sense  of  personal  responsibility  is  lost  in  the 
numbers ;  and  no  means  exist  for  determining  the  real 
opinion  of  the  assembly.  Such  a  body  without  some 
guidance  is  helpless  ;  and  if  it  refuse  obedience  to  its  leaders, 
its  conduct  will  be  uncertain,  and  its  decisions  unstable. 
It  is  the  steadiness  with  which  it  generally  acts,*  and  the 
^o,v.  x,r;f1.  wl.^p]^  jt  avoids  rash  and  inpnnsis^font  rlncisiops 
that  especially  distinguish  the  House  of  Commons  from 
other  popular  assemblies.  That  these  qualities  are  due  to  I 
our  Ministerial  system  appears  from  the  headstrong  and  I 
capricious  conduct  of  that  House  "f*  at  the  time  when  its ' 
proceedings  were  not  under  the  discipline  of  the  present 
system,  and  from  the  difference  in  its  working  which  wo 
now  observe  under  a  strong  and  a  weak  Government,  that 
is  when  the  House  habitually  follows  or  disregards  the 
advice  of  the  Administration. 

Two  points  connected  with  this  part  of  our   political 
system    deserve    attention.       The     control    of     Ministers, 

•  Earl  Grey,  Pari.  Gov.  62. 
t  See  Macaulay,  Hist,  of  Eng.  iv.  434. 


538  THE  CHECKS  UPON  PARLIAMENT. 

(powerful  though  it  be,  does  not  in  the  least  interfere  with 
the  fullest  freedom  of  action  on  the  part  of  individual 
members.  That  control  is  merely  pp.rsnaKivft.  Every 
member  of  Parliament  may  bring  before  the  House  to 
which  he  belongs  whatever  proposal  he  thinks  fit,  without 
leave  asked  of  the  Crown  or  of  any  committee.  There  are 
no  Lords  of  Articles,  as  in  the  Scottish  Parliament,  or 
references  to  Standing  Committees,  as  in  the  Congress  of 
the  United  States.  The  House  expects  to  hear  on  every 
such  proposal  the  opinion  of  the  Administration  ;  and  usually 
defers  to  that  opinion,  as  to  the  opinion  of  persons  in  whose 
judgment  it  has  confidence,  who  have  the  opportunity  of 
forming  a  correct  judgment  upon  the  question,  and  whose 
duty  it  is  to  form  an  opinion.  If  the  Administration  approve 
of  the  proposal,  its  assent  is  evidence  to  the  House  that 
the  proposed  measure  will  probably  be  an  improvement. 
If  it  disapprove,  most  of  its  supporters  will  follow  its  advice. 
Its  opposition  therefore  ensures  that,  if  the  measure  be 
carried,  ample  proof  of  its  merits  shall  have  been  given. 

We  must  also  observe  that  this  guidance  of  Parliament 
must  be  performed  by  Ministers  of  the  Crown,  that  is  by 
persons  actually  holding  high  official  rank  and  administering 
the  great  departments  of  State.  Other  persons  may  be 
versed  in  the  affairs  of  State,  and  may  possess  both  long 
experience  and  even  have  access  to  the  official  sources  of  infor- 
mation. To  such  persons  their  fellow  members  will  always 
lend  an  attentive  ear.  But  their  w(>io-ht  is  fi\]-  shnrf,  nf  that 
which  th9v  would  have  if  thev,  sjjokc  under  the  immediate 
responsibility  of  office,  and  as  the  persons  whose  duty  it 
would  be  to  carry  into  effect  the  measure  under  discussion. 
Seats  in  the  Cabinet  have  sometimes  been  given  to  persons 
without  any  recognized  official  rank.  These  arrangements 
have  always  been  unsuccessful.  Such  a  semi-Ministerial 
state  brings  weight  neither  with  the  Ministerial  party  nor 
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with  the  Opposition.  Thus  in  Lord  Aberdeen's  Ministry- 
Lord  John  Russell  held  for  some  time  the  novel  rank  of 
Leader  of  the  House  of  Commons  without  any  Ministerial 
office.  A  proposal  was  made  that  in  consideration  of  its 
laborious  nature  a  salary  should  be  attached  to  this  position. 
The  motion  was  ultimately  withdrawn,  after  an  admission 
from  Lord  John  Russell  himself  that  the  creation  of  such 
an  office  apart  from  Ministerial  duties  was  if  not  uncon- 
stitutional at  least  inconvenient.* 

The  means  of  self-defence  which  each  of  the  three 
.branches  of  the  Legislature  possesses  is  the  power  of 
'([iiaagrfifiitient.  The  means  by  which  the  Ministry  enforces  its 
opinion  is  the  power  of  resignation.  Its  responsibility  is  not 
taken  away  by  any  vote  of  Parliament.  The  act  so  advised  is 
still  the  act  of  the  Crown,  and  the  principal  servants  of  the 
Crown  are  responsible  for  it.  Whether  the  pressure  come 
from  the  Crown  or  from  the  Parliament,  it  is  the  duty  of 
Ministers  either  to  resist  it  or  to  accept  it  and  its  consequences 
as  their  own.  "  If,"  says  Earl  Grey,f  ".th(\y  rnntinue  to 
administer  the  affairs  of  the  country  when  powers  thcv 
f,]^jnTf  npr-Qc^snTv  hn.ve  been  refused  or  a  com'se  they  disap- 
prnvp  ^^^"  ''^  ^p'^"  '^f  t^^^'^'  ^^^^-^^^''^f^  ^"^^^^  .'^r]nptPfi  i^y  |>ia 

^giTiiPi    ^^^"y    ""^   j""^b'    ^'""^'^    nn.;:wf>rnl^lp    fnr    iho    pnHr^y    of 

^^hirh  ^^"^tV  ^"^^"""^'"^  ^'^  ^"'^  ^V  insf,mmf>nf,s"  The  principle 
is  the  same  as  that  which  in  the  case  of  the  Crown  we  have 
already  considered.  Obedience  to  wrongful  commands  can 
never  be  accepted  as  a  defence  either  in  law  or  in  policy.  If 
Lord  North  be  justly  blamed  for  his  execution  in  submission 
to  the  King  of  a  policy  which  he  knew  to  be  wrong,  the 
censure  which  attaches  to  him  would  not  be  diminished  if 
the  author  of  that  policy  had  been  not  the  King  but  the 
House  of  Commons.     The  best  mode  of  checking  improper 

♦  3  Hans.  cxxx.  388.  t  Pari.  Gov.  92. 
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commands  is  to  prevent  their  execution  ;  and  this  object  is 
effected  in  our  system  by  the  difficulty  of  finding  a  Ministry 
which  will  incur  the  responsibility  of  obedience. 

We  thus  arrive  at  a  further  check.     Since  the  Queen's 
Government  must  be  carried  on,  tihn^'^  pnvgrvnc  wIia  LoA7f» 

overthrown  one  ^rlnnni'-jfynfinn  TTmc:f  l^r.  pvapnrarl  f.n  pymnrlf^ 

asjilistitute.  From  the  nature  of  the  case  tliey  must  in  doing 
so  be  subject  to  unsparing  criticism.  Thus  if  the  Ministry  be 
responsible,  an  equal  responsibility  rests  with  the  Oppo- 
sition. They  oppose  knowing  that  they  are  liable  to  be 
required  to  substantiate  their  statements.  They  cannot 
merely  harass  or  displace  their  opponents.  They  must  take 
those  opponents'  places,  and  give  practical  effect  to  their 
doctrines.  Thus  as  the  hope  of  acquiring  office  reduces  the 
bitterness  of  Opposition,  so  the  fear  of  a  compulsory 
acceptance  limits  its  extravagance.  "Those,"  says  Eai'l 
Grey,*  "  who  have  watched  the  proceedings  of  Parliament 
cannot  be  ignorant  liow  many  unwise  votes  have  been  pre- 
vented by  a  dread  of  the  resignation  of  Ministers,  and  that  the 
most  effective  check  on  factious  conduct  on  the  part  of  the 
Opposition  is  the  fear  entertained  by  its  leadere  of  driving  the 
Government  to  resign  on  a  question  upon  which,  if  they  them- 
selves sl^ould  succeed  to  power,  tliey  wmild  find  insnppi-nblp. 
difficulti^in^acti^t^dif|,'erent],v.fi:oi 1 1  their  prcdccossoi-s." 


§  3.  The  Bicameral  system,  it  has  been  obscrvcd.f 
accompanies  the  Anglican  race  like  the  Common  Law. 
Not  only  do  the  Peers  of  the  present  day  securely  fill 
the  places  of  the  Mowbrays  and  the  Bohuns,  the  Mortimers 
and  the  De  Veres ;  but  in  every  community  to  which 
our  mighty  mother  of  men  has  given  birth  the  institution 
I  of  the    two    chambers    is    religiously    preserved.       Wlien 

*  Pari.  Gov.  93.  t  Lieber,  Civil  Liberty,  157. 
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the  backwoodsmen  of  Oregon  met  to  repair  the  con- 
tinued neglect  of  Congress  and  to  establish  some  form  of 
Government  for  themselves,  they  at  once  adopted  the  prin- 
ciple of  the  two  Houses.  Even  the  freed  Africans  bi'ought 
the  same  principles  to  Liberia.  In  the  Congress  of  the 
United  States,  in  the  Congress,  while  it  lasted,  of  the  Con- 
federate States,  in  every  State  Legislature  North  or 
South  on  the  Atlantic  or  in  the  far  West,  in  every  British 
colony  which  has  attained  to  the  dignity  of  local  self  Govern- 
ment from  the  St.  Lawrence  to  the  Murray,  the  same  political 
organs  are  reproduced.  The  true  cause  of  this  remarkable 
uniformity  lies  deep  in  the  original  character  of  Anglican 
liberty.      That    1i1)f>rty     ik     ns«ont,u>11y     rliffpronf    fynm    that^^^^^ 

from  T?irnp  ^^p"-"  It  implies  safe  guarantees  of  undis- 
turbed legitimate  action  and  efl&cient  checks  against  undue 
interference.*  But  where  the  whole  power  of  the  State  $f^^- 
rcsts  undivided  and  unmodified,  whether  in  an  individual  or 
in  a  body  of  men  or  in  the  whole  community,  there  is  not 
liberty  but  absolutism.-f-  The  true  merit  then  of  the  Bicam- 
eral system  is  that  by  dividing  a  power  that  would  other- 
wise have  been  beyond  control  it  secures  an  essential 
guarantee  for  freedom.^ 

Where  there  are  two  assemblies  differently  constituted, 
each  naturally  serves  as  a  restraint  upon  the  other.  The 
same  passions,  the  same  interests,  and  the  same  personal 
influences,  will  often  possess  a  very  different  degree  of 
weight  in  the  respective  Houses.  There  arises  too  an  emu- 
lation of  character  and  of  talents.§  Even  the  jealousy  of  1^ 
one  body  is  a  safeguard  against  the  usurpations  of  the  other.  ' 
There  are  other  incidental  advantages  in  this  division,  such 

*  Lieber,  Civil  Liberty,  24.  t  Lieber,  Pol.  FAhic$,  358. 

t  See  Guizot,  Hist,  of  Rep.  Gov.  443 ;  Mill,  Rep.  Gov.  238. 
§  See  Bcutham's  Works,  ii.  308. 
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as  the  greater  opportunity  for  ample  and  deliberate  discus- 
sion and  the  greater  security  against  surprise  or  any  similar 
stratagem.  But  these  objects  can  be  attained,  if  not  so  fully 
at  least  sufficiently,  in  a  single  House  by  the  aid  of  proper 
rules  of  procedure.  It  is  very  doubtful  whether  the  advan- 
tage in  this  respect  of  the  two  Houses  would  outweigh  its 
disadvantages.  For  this  system  like  all  other  things  has  its 
characteristic  inconveniences.  It  enables  a  minority  to 
defeat  a  majority.  It  often  delays  and  sometimes  altogether 
prevents  useful  reforms.  It  leads  to  conflicting  claims  and 
jealous  rivalries.  At  best  it  involves  double  trouble  and 
loss  of  time.  These  inconveniences  are  the  price  we  pay  for 
he  security  of  our  freedom.  It  is  better  that  we  should 
5ubmit  to  a  slower  and  less  energetic  political  action  than 
that  we  should  establish  absolute  and  irresistible  authority. 

In  this  view  we  can  understand  both  why  there  is  a 
duality,  and  why  there  is  not  a  plurality,  of  Chambers. 
Two  Chambers  are  found  to  be  sufficient  to  attain  the  desired 
purpose.  A  greater  number  would  only  increase  the  cost 
_  ^without  improving  the  result.  The  division  of  power  must 
^•he  secured  even  at  some  cost  of  efficiency  ;  but  the  amount  of 
this  cost  should  be  reduced  to  its  least  possible  limits. 

The  main  cause  of  the  success  of  this  system  in  England 
is  doubtless  its  historical  development.  The  House  of  Peers 
was  not  made,  but  it  grew.  It  waxed  as  the  nation  waxed ; 
and  people  were  from  time  immemorial  accustomed  to  see 
the  territorial  Grandees  in  what  seemed  their  natural 
position.  In  this  way  not  a  few  of  the  associations  and 
sympathies  which  once  attached  to  the  great  Feudal  Lords 
still  linger  around  their  less  romantic  representatives.  Thus 
both  the  force  of  custom,  and  the  traditions  of  ancient 
greatness,  and  a  general  though  perhaps  vague  sense  of 
present  utility,  combine  to  secure  the  position  of  the  House 
of  Lords.     But   this   House   is  of  purely  English   growth. 
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It  has  no  analogue  in  the  political  system  of  continental 
Europe.  It  has  been  indeed  transplanted  thither  ;  but  it 
refuses  to  thrive  out  of  its  native  soil.  Even  in  the  Colonies 
the  Second  Chamber  has  never  attained  the  dignity  of  its 
great  Original.  There  is  perhaps  no  more  difficult  question 
in  practical  politics  or  one  towards  the  solution  of  which  the 
political  thinker  can  give  less  help  than  that  of  forming  in 
a  new  country  an  Upper  House.  The  reason  probably  is 
that  its  constitution  must  be  in  a  great  degree  determined 
by  the  circumstances  of  each  i^^mm unity  "Fyppppn^P  uf^a-ma 
OM,  this  subject  tp  wnn-nnf  fliP  settlement  of  two  general 
principles  only.  On  p.  is  tlmt  the  Sf^nond  Chamber  should  be 
mainly  a  representative  body ;  and  that  its  non-elective^ 
members,  if  any,  should  be  persons  who  had  served  for  some 
time  in  some  great  public  office.*  The  other  is  that  in  its 
duration  and  its  constituency  it  should  widely  differf  from 
the  Primary  Assembly. 

It  is  difficult  however  in  practice  to  combine  these  con- 
ditions without  resting  the  Second  Chamber  on  too  narrow 
a  basis.  If  there  be  two  Representative  Chambers,  and  if 
one  be  formed  on  sound  principles,  the  second,  so  far  as  it 
differs  from  the  first,  must  deviate  from  those  principles. 
I  have  sometimes  thought  that  a  solution  of  this  difficulty 
may  possibly  be  found  in  the  application  of  Mr.  Hare's  electoral 
system  to  elections  for  the  Second  Chamber.  In  this  case 
those  objections  which  are  fatal  to  the  value  of  that  system 
as  an  instrument  for  the  election  of  the  House  of  Commons, 
or  any  similar  Assembly,  do  not  exist.  Tlie  Legislative 
Councils,  as  they  exist  in  British  colonies,  are  small  bodies 
not  subject  to  dissolution  but  gradually  renewing  their 
numbers  by  a  system  of  rotation.  In  Victoria  for  example 
the  Legislative  Council  compiises  thirty  members,  of  whom 


*  See  Mr.  Mill's  Rrp.  Gov.  237.  t  Guizot,  Hitt.  Rep.  Gov.  447. 
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six  retire  biennially.  Thus  at  each  election  the  number  of 
vacancies  is  not  much  greater  than  that  with  which  at  a  general 
election  the  city  of  London  has  now  to  deal.  We  should  not 
therefore  have  in  such  circumstances  that  absolute  certainty 
that  the  elections  were  passing  into  the  hands  of 
professional  agents  which,  as  we  have  already  seen,  is 
the  chief  defect  in  Mr.  Hare's  system.  These  Councils 
also  now  represent  large  and  merely  arbitrary  electoral 
divisions,  so  that  the  principle  of  locality  has  in  their 
case  little  or  no  influence.  These  districts  are  not  in 
any  sense  communities,  but  are  mere  geographical  expres- 
sions. Thus  another  objection  to  the  use  of  Mr.  Hare's 
system  disappears.  If  then  a  marked  distinction  between 
electoral  bodies  be  sought,  the^  members  of  the  Council 
might  be  chosen  by  the  entire  colony  and  not  by  pro- 
vinces or  similar  electoral  divisions.  Such  a  course  would 
have  several  advantages.  It  would  give  different  constitu- 
encies for  the  two  Houses.  It  would  probably  admit  of  a 
considerable  extension  of  the  franchise  for  the  Council.  It 
would  gi'eatly  increase  the  weight  and  authority  of  that 
body.  In  place  of  representing  a  handful  of  comparatively 
wealthy  men,  the  Second  Chamber  would  then  be  chosen  by 
a  vote  coextensive  with  the  country  itself  It  is  needless  to 
describe  the  machinery  of  election  which  Mr.  Hare  has  with 
such  ingenuity  constructed  ;  nor  in  its  application  to  the 
present  case  is  there  any  pecularity  that  calls  for  remark. 
Pui  even  thus  this  system  is  not,  I  think,  free  from  grave 
objections.*  It  is  not  however  essential  to  the  method  which 
I  suggest.  That  method  is  the  election  of  the  Upper  House 
by  the  whole  body  of  electors  and  not  by  separate  divi- 
sions ;  but  this  mode  of  election  must  be  accompanied  with 
some  arrangement  to  secure  a  representation  of  the  minority. 

*  See  Mr.  Bagekot's  criticisms  in  tlae  Fortnightly  Review,  No.  xxi.  267,  283. 
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Mr.  Marshall's  scheme  of  giving  each  voter  a  less  number  of 
votes  than  the  whole  number  of  candidates  also  deserves 
consideration.  But  it  is  only  because  the  conditions  of  the 
case  appear  to  require  a  departure  from  the  principle  of  the 
representation  of  communities  that,  as  the  next  best  thing 
but  only  as  such,  the  extension  of  the  constituency  and  the 
representation  of  the  minority  might  in  my  opinion  be  use- 
fully adopted. 

§  4.  jQlfi-Utility  of  Parliament  depends  upon  the  freedom 
of  its  action  and  the  genuine  expression  of  its  will.     But 
that  freedom  and  that  expression  depend  upon  the  mode  of 
proceeding  by  which  its  will  is  ascertained  and  its  action 
determined.     The   law  nnrl  custom    of  Parliament  therefore 
foxQi  an  essential  part  of  our  political,  system.    Unattractive 
and  even  trifling  as  it  may  at  first  sight  appear,  the  code  of 
rules  which  under  this  title  has  been  spontaneously  evolved 
is,  both  in  its  origin  and  its  immediate  and  remote  results,  I 
one  of  the  most  striking  phenomena  in  our  polity.     It  is  I 
peculiar  to  the  Anglican  race.    It  has  silently  been  developed 
to  a  degree  of  almost  absolute  perfection.     It  has  become  in 
other   countries   the   model   for   the  practice  of  legislative 
assemblies.     It  has  proved  at  home  an  efficient  instrument 
of  pubKc  instruction  for  the  transaction  of  the  business  of 
public  meetings.     There  is  no  slight  advantage  in  securing 
that  the  public  business  shall  be  transacted  decently  and  in 
due  order.     But  this  is  the  least  of  the  services  of  Parlia-  I 
mentaiy  Law.     The  minority  is  protected,  and  the  violence  j 
or  the  improvidence  of  the  majority  is  restrained.     Every 
individual  member  and  the  public  at  large  alike  find  in  this 
system  their  appropriate  security.    Every  member  is  enabled 
to  express  fully  and  freely  his  opinion  on  every  subject  with 
which  the  House  has  to  deal.     There  is  no  room  for  strata-  j 
gem  ;  there  is  no  stifling  of  debate.     The  utmost  latitude  of 
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\discussion  is  secured  ;  but  after  free  deliberation  the  action 
of  the  majority  is  unimpeded.     At  the  same  time  that  the 

I  rights  of  the  minority  are  thus  protected,  full  consideration 
is  secured  for  each  measure.     No   important  step   can   be 

j  taken  heedlessly  or  upon  a  sudden  impulse.  No  House  of 
Commons  could  in  a  fit  of  patriotic  enthusiasm  sacrifice 
upon  the  altar  of  their  country  in  a  single  evening  their  own 
rights  and  those  of  their  constituents.  It  could  not,  like 
the  Constituent  Assembly  on  the  famous  night  of  the  Fourth 
of  August,  abolish  by  acclamation  the  whole  social  structure 
of  the  country.  Those  rigid  rules  have  often  a  very  sobering 
effect.  They  give  time  for  the  fits  of  excitement  that  are 
incident  to  large  Assembhes  to  subside  or  to  pass  away. 
They  cannot  indeed  exclude  erroi-s,  but  they  fix  the  limit  of 

eiTOr.       Qlir  deb'ttpvti^*^  j"^lg'"^"f  m-iy  V^a    iiTvnngj   T^iif   urn    can 

aj:dljr  l'"-*  g"i1^3'  ^'t  i cuJniess  01   improvidence. 

We  are  now  so  familiar  with  the  exercise  of  the  Lex  et 
Consuetudo  Parliamenti  that  we  fail  to  recognize  its  real 
merits.  In  this  instance,  as  in  so  many  others,  we  neglect 
the  marvels  that  are  at  our  feet.  But  the  unanimous  testi- 
mony of  the  ablest  writers,  and  the  results  that  have 
attended  the  absence  of  any  such  system,  prove  the  consti- 
tutional importance  of  this  branch  of  our  law.  De  Tocque- 
ville*  has  pointed  out  the  growing  tendency  of  Democracy 
to  disregard  forms  and  to  slight  their  importance  ;  and 
earnestly  enforces  the  importance  which  in  such  a  condition 
of  society  forms,  as  the  defenders  of  true  liberty,  possess. 
Lieber-f*  dwells  upon  Parliamentary  Law  as  an  essential 
guarantee  of  freedom  and  as  one  of  the  especial  glories  of 
the  Anglican  race.  Even  the  habitual  wrath  of  Bentham  J 
himself  is  modified   when   he  approaches   this  part  of  our 


*  Dem.  in  Ammca,  ii.  390.  f   Civ.  Lib.  153. 

♦  Works,  ii.  332. 
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polity.  The  great  Reformer,  whose  denunciations  are  so 
fierce  and  whose  language  is  so  unmeasured  on  all  other 
parts  of  our  law,  recognizes  "  i^i  ^^\^  ]^\f(^-or,rv\p.r  \}^c^  nriginoi 
ppf>rl-j>1nf,_r|f  y.noli'sli  Hhp.rty"  In  this  department  of  our 
law  and  in  this  alone,  he  confesses  that  "although  equally 
disposed  to  have  hazarded  invention,"  he  has  had  "  nothing 
to  do  but  to  copy."  There  are  few  Legislative  Assemblies 
in  other  countries  that  have  not  suffered  from  a  want  of  that 
elementary  knowledge  of  the  procedure  of  public  meetings 
with  which  every  Englishman  and  every  American  are 
vmconsciously  familiar.  Such  a  want  has  been  one  main 
obstacle  to  the  establishment  of  free  constitutions  on  the 
continent  of  Europe  and  in  South  America.  In  the  great 
French  Revolution  the  same  difficulty,  as  I  have  already 
intimated,  was  keenly  felt.  Sir  Samuel  Romilly,  whose 
liberal  nature  and  hereditary  sympathies  led  him  to  take  a 
deep  interest  in  that  Revolution,  prepared  for  the  use  of  the 
National  Assembly  a  statement  of  the  rales  of  the  House  of 
Connnons,  and  Mirabeau  translated  the  work  into  French. 
That  Assembly  however  neither  adopted  these  rules,  nor 
observed  any  others.  There  was  no  order  or  regularity  in 
their  debates*  A  hundred  members  might  be  seen  at  the\ 
same  time  attempting  to  address  the  House.  No  rule  was! 
observed  in  making  motions.  The  spectators  were  allowed  I 
to  applaud  and  even  to  hiss.  The  authority  of  the  Presi- ' 
dent  was  altogether  disregarded.  "  Much  of  the  violence," 
says  Sir  Samuel  Romily,-f"  "  which  prevailed  in  the  Assem- 
bly would  have  been  allayed,  and  many  rash  measures 
unquestionably  prevented,  if  their  proceedings  had  been 
conducted  with  or^er  and  regidarity.  If  one  single  rule 
had  been  adopted,  namely  "tTi at  every  motion  should  be 
reduced  into  writing  in  the  form  of  a  proposition  before  it 


Carlyle,  Fr.  Rev.  i.  265.  t  Life,  i.  75. 
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was  put  from  the  chair,  instead  of  proceeding  as  was  their 
constant  course  by  first  resolving  the  principle  as  they 
called  it  {decr4ter  le  principe)  and  leaving  the  drawing  up 
what  they  had  so  resolved  (or  as  they  called  it  la  reaction) 
for  a  subsequent  operation,  it  is  astonishing  how  great  an 
influence  it  would  have  had  on  their  debates  and  on  their 
measures.  "When  I  was  afterwards  present  and  witnessed 
their  proceedings,  I  had  often  occasion  to  lament  that  the 
trouble  I  had  taken  had  been  of  no  avail." 


\rj  §  5.  We   have   thus  seen  some  of  the  principal  checks 

"  '  A  whicli  control  the  operation  of  the  various  powers  of  the  State. 
/  IThe  Ciown  expresses  its  legislative  will  only  by  tlie  advice 
lof  both  Houses  of  Parliament,  and  in  all  other  mattei's  is 
/enlightened  and  assisted  by  their  advice.  Each  House  of 
Pailiament  has  in  its  system  of  procedure  provided  means 
for  arriving  on  the  fullest  information  and  the  most  mature 
reflection  at  the  best  conclusion  that  it  is  in  its  power  to 
form.  These  Houses  are  further  restrained  at  the  present 
day  by  the  knowledge  that  their  advice  may  lead  to  the 
displacement  of  the  principal  servants  of  the  Ci'own,  and 
to  the  demand  upon  them  by  the  Crown  for  a  new  Adminis- 
tration and  for  the  practical  execution  of  their  own  advice. 
As  between  themselves,  the  two  Houses  have  a  sufficient 
guarantee  in  the  necessity  for  their  concurrence.  Each 
House  can  protect  itself  by  refusing  its  assent  to  the  pro- 
posals of  the  other.  The  Commons  may  reject  all  money 
bills  with  which  the  Lords  have  interfered.  The  Lords  may 
refuse  to  consider  any  bill  which  includes  a  tack.  We  have 
already  seen  how,  partly  by  the  influence  of  the  Crown 
partly  by.  the  good  sense  and  the  forbearance  of  the  disputants 
themselves  and  chiefly  by  the  weight  of  public  opinion  and 
the  exigencies  of  public  business,  such  disputes  are  compro- 
mised or  otherwise  determined.     But  the  guarantee  itself 
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implies  something  more.  In  this  case,  as  in  ahnost  every 
other  case  in  our  political  reasonings,  there  is  a  sort  of 
universal  postulate.  As  in  all  our  reasonings  on  physical 
subjects  we  assume  the  continuance  of  the  existing  order  of 

the  universe,  so  in,  pnlit.ipgl    rpqcnningc    lyn    nnniiTp^    flif^  ^i^x\- 

tj^ued  supremacy  -of-Jthe  law.  Happy  indeed  it  is  for  us 
that  long  familiarity  has  enabled  us  to  assume  as  a  matter 
too  obvious  for  statement  such  a  proposition.  Yet  there 
have  been  times  in  our  own  history  when  a  King  meditated 
to  govern  at  one  time  without  a  Parliament,  at  another  time 
with  a  mutilated  Parliament  ;*  and  when  on  the  other  side 
the  House  of  Commons  told  the  House  of  Lords  that,  if  their 
Lordships  would  not  concur  in  the  necessary  measures,  thd 
Commons  would  govern  the  country  without  the  aid  of  the? 
other  House. -f-  Nor  even  in  our  own  time  has  the  assertion 
of  principles  been  unknown  which,  although  doubtless  not 
intended  to  exempt  from  all  legal  restraint  one  branch  of 
the  Legislature,  were  inconsistent  with  that  general  subor- 
dination which  is  the  characteristic  of  our  polity. 

The  Queen  in  Parliament  exercises  the  supreme  power 
or  Sovereignty  of  the  United  Kingdom.  That  great  Court 
can  make  new  laws  or  abolish  old  laws,  can  superintend  the 
administration  of  justice,  and  can  remove  or  if  need,  be 
punish  the  officers  who  administer  it.  But  this  authority 
rests  with  the  Queen  in  Parliament :  it  is  a  power  which 
must  be  exercised  by  the  whole  body  and  not  liy  one  part 
or  even  by  two  parts  of  it.  The  alteration  of  the  law 
proceeds  from  the  Queen,  but  even  in  her  case  it  must  be 
such  an  alteration  as  the  law  recognizes.  Much  less  there- 
fore will  the  law  recognize  any  attempted  change  of  its 
provisions  by  any  subject  or  any  body  of  subjects,  what- 


*  See  Forster'a  Hist.  Essays,  i.  110. 
t  Guizot,  Jlist.  of  Eiig.  lici'.  122. 
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ever  may  be  their  position  or  their  influence.     The  law  has 
inrlopr^  P^  I'gy    1  ^    "P  ,  v  mrnt  fot^  t^^'^  Kofj^py  pp|-f^^-^^oT^^o  of  its^ 
functions  certain  great  pnwprs  privilpigpcj    p^irl   imnnmities. 
These  special  rights  are  included  in  the  Lex  et  consuetudo% 
Parliamenti,  and  form  part  of  our  general  law  of  Status.    A 
member   of  Parliament   for   example  cannot  be   called   in  I 
question  for  anything  said  by  him  in  his  place  in  Parlia- ! 
ment,  nor  can  he  be  arrested  in  any  civil  proceeding.     But 
these  powers  must  be  exercised  strictly  within  the  limits  of 
law ;  and  a  member  of  Parliament  is  answerable,  like  any 
other  person,  for  his  language  outside  Parliament,  and  even 
for  the  publication  in  the  usual  manner  of  a  speech  delivered 
by  him  in  Parliament.     Nor  can  either  House  b}'^  its  reso-| 
lution   create   any    new   privilege.     Much  less  can  it  im- ' 
pose    any    disability    upon    any    person    not    one   of   its 
members  or   by  any  claim    to  special  jurisdiction  deprive 
him  of  his   remedy  at  law.      Nor    will    the  command  of 
cither    House,    except    in    such    cases    as    are    distinctly 
recognized    by  law,    furnish  a  justification    to  any  ofhcer 
for    any    act    or  forbearance    which    without    such    com- 
mand would  have  been  illegal,  or  in  any  way  shelter  him 
from  the   ordinary   consequences   of  his   conduct.     If  the 
irregiilar  command  of  the  Queen  be  no  excuse  for  an  act 
otherwise    unjustifiable,     the    irregular    command    of    her 
Council  or  of  any  part  of  it  is  not  entitlm^to  any  greater 
deference. 

It  is  needless  to  discuss  at  length  such  familiar  cases  as 
those  of  Ashby  v.  White  and  Stockdale  v.  Hansard.  But 
the  character  of  our  Common  Law,  and  the  analogies  wdiich 
it  affords,  seem  to  me  conclusive  as  to  the  restrainine:  and 
protective  power  of  the  Courts.  In  Ashhij  v.  White  a 
remedy  was  given  for  a  wrong  done  to  an  elector  by  the 
rejection  of  his  vote,  although  the  House  of  Commons 
claimed    exclusive    jurisdiction    in   electoral   matters.      In 
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Stochlale_jv.  Hansard  a  remedy  was  given  for  a  wrong 
done  in  pursuance  of  the  very  order  of  the  House.  In  both 
cases  the  House  of  Commons  passed  very  strong  resohitions 
in  support  of  their  alleged  privileges,  and  even  attempted  to 
enforce  their  authority  against  the  officers  who  carried  out 
the  judgment  of  the  Court.  But  the  precedent  of  1840 
points  to  the  true  solution  of  the  difficulty.  Parliament 
always  has  the  remedy  in  its  own  hands.  It  can,  as  it  then 
did,  pass  an  Act,  if  it  think  proper  to  do  so,  to  alter  the 
law.  But  while  the  law  remains,  the  Courts  must  admin- 
ister it ;  and  all  persons,  whether  the  Queen  or  the  House 
of  Commons  or  the  humblest  of  Her  Majesty's  subjects, 
must  obey  it. 

§  G.  We  possess  yet  another  and  more  comprehensive 
'security  for  the  efficient  working  of  the  State.  This 
guarantee  consists  in  the  publicity  of  the  exercise  of  public 
functions.  Public  business  must  be  transacted  in  public.) 
What  touches  all  should  be  approved  by  all.  What  should 
be  approved  by  all  must  be  known  to  all.  In  every  branch 
therefore  of  our  political  system,  in  the  administration  of 
the  law,  in  the  transaction  of  affairs  of  State,  in  legislation 
or  in  the  general  supervision  of  Parliament,  in  the  mode  of 
elections  and  in  the  exercise  of  the  electoral  franchise,  our 
proceedings  are  notorious.  Sj2ijrecy_ind£jBd-ia. -aJbhorrent-to  / 
our  ConstitutJQii.  The  political  business  of  England  is 
conducted  not  obscurely  or  in  a  comer,  but  in  the  light  of 
day  and  before  the  world. 

The  importance  which  the  law  attaches  to  publicity  is 
perhaps   best  seen  in   judicial  proceedings.      To__such   an  \ 
extent  is  this  principlp  f.hpirpi  carried  that  its  ^equil•ement^^-^ 
prevail  oyer  those  eyeiL-o£  public  decency.     Every  criminal  I 
case  however  loathsome  is  investigated  in  open  Court.    We 
canimt  persuade  ourselves  even  in  extreme  cases  to  close  the 
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doors  of  that  soiTowful  tribunal  where  the  sins  and  the 
follies  of  married  life  are  remorselessly  exposed.  "  All 
causes,"  says  Lord  Coke,*  "  ought  to  be  heard  ordered  and 
determined  before  the  Judges  of  the  King's  Courts  openly 
in  the  King's  Courts  whither  all  persons  may  resort,  and 
in  no  Chambers  or  other  private  places  :  for  the  Judges 
are  not  Judges  of  Chambers  but  of  Courts ;  and  therefore 
in  open  Court,  where  the  parties  councell  and  attorneys 
attend,  ought  orders  rules  awards  and  judgments  to  be  made 
and  given,  and  not  in  Chambers  or  other  private  places 
where  a  man  may  lose  his  cause  or  receive  great  prejudice 
or  delay  in  his  absence  for  want  of  defense.  Nay,  that 
Judge  that  ordereth  or  ruleth  a  cause  in  his  Chamber, 
though  his  order  or  rule  be  just,  yet  ofFendeth  he  the  law 
(as  here  it  appeareth)  because  he  doth  it  not  in  Court." 
It  is  the  custom  too  of  all  our  Courts  to  declare  in  all\ 
^judgments  of  importance  the  reasons  upon  which  their 
\  conclusions  are  founded.  It  was  rightly  regarded  as  one ' 
of  the  worst  innovations  of  the  dark  period  of  the 
later  Stuarts  that  the  Judges  began  to  discontinue 
this  practice,  and  simply  delivered  their  judgments  without 
any  statement  of  their  reasons.  In  the  House  of  Lords* 
and  in  the  Courts  of  Law  and  of  Equity,  if  the  Court  be 
divided  in  opinion,  all  the  Judges,  both  those  who  concur 
in  the  judgment  and  those  who  differ  from  it,  state 
separately  the  grounds  of  their  respective  opinions.  In 
the  Judicial  Committee  of  the  Privy  Council  this  practice 
is  not  observed,  but  some  member  of  the  Committee  always 
states  the  reasons  of  the  decision,  and  these  reasons  are 
usually  set  forth  in  a  written  judgment.  These  judgments 
of  the  several  Courts  are  published  in  the  various  books 
of  Reports,  and  form  the  evidences  of  our  Common  Law  in 
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its  present  form  and  of  the  true  meaning  of  our  statutes. 
Thus  every  judicial  act  is  performed  not  only  in  view  of 
ulterior  responsibility,  but  in  the  face  of  an  audience 
interested  critical  acute  and  habitually  engaged  in  the 
transaction  of  business  with  the  Judge.  The  power  of  these 
influences,  both  in  developing  the  character  of  the  future 
Judge  and  in  determining  the  apparently  unrestricted  limits 
of  his  judicial  discretion,  is  readily  appreciated  by  the  legal 
profession  ;  but  can  hardly  be  described  to  those  who  have 
never  felt  its  stringency. 

Our  earlier  Parliamentary  history  contains  few  traces  of 
any  attempt  to  obtain  an  accurate  knowledge  of  the  pro- 
ceedings of  the  Administration.  Such  things  were  regarded 
as  too  high  for  ordinary  persons  ;  and  information  about 
them  was  seldom  asked  and  still  more  seldom  given. 
With  such  matters  of  State  the  Tudors  and  the  Stuarts 
thought  that  Parliament  ought  not,  except  on  express 
invitation,  to  interfere  ;  and  if  they  were  obliged  sometimes 
to  submit  to  such  interference,  they  did  not  care  to 
encourage  it  by  giving  more  information  than  they  could 
avoid.  After  the  Revolution  the  increased  power  of  the 
House  of  Commons  brought  with  it  the  necessity  of  ampler 
Ministerial  explanations.  The  House  assumed  to  criticise  \ 
every  act  of  administration  ;  and  proper  information  as  to 
these  acts  their  causes  and  their  consequences  was  essential 
for  the  performance  of  this  function.  The  full  communi- 
cation of  all  public  affairs  to  Parliament  is  obviously 
incidental  to  Parliamentary  supervision.  Either  House  ^ 
therefore  can  now  obtain  information  on  any  subject  whether 
domestic  or  foreign  that  it  may  require,  in  some  ctises  by  its 
own  order,  in  others  by  an  address  to  the  Crown.  No  such 
address  is  refused  unless  the  production  of  the  papere 
desired  would  be  manifestly  detrimental  to  the  public 
service.       The    papers     thus    obtained    are    printed     and 
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circulated  among  the  Members  of*  Parliament,  and  through 
them  were  formerly  accessible  to  the  public.  In  1835  the 
House  of  Commons  directed  that  all  its  papers  should  be 
sold  at  a  cheap  rate.  Thus  all  the  information  which 
Parliament  possesses  in  relation  to  the  affairs  of  State  is  now 
equally  at  the  command  of  the  general  public.  How  ample 
that  information  is,  how  instructive  to  the  public,  and  how 
conducive  both  to  good  legislation  and  good  administration, 
I  need  not  remark.  Such  indeed  are  its  magnitude  and  its 
importance  that  it  is  difficult  for  us  to  understand  how  in 
its  absence  our  ancestors  could  have  even  attempted  to 
transact  their  public  business.     / 

The  sources  of  its  information  are  not  the  only  matters 
>vhich  Parliament  has  of  late  years  submitted  to  public 
criticism.  Its  own  proceedings,  not  less  than  those  of  the 
Administration,  are  now  practically,  if  not  quite  in  theory, 
public.  This  publicity  however  is  of  recent  date.  In  earlier 
times  the  Commons  for  their  own  safety  were  careful  to 
deliberate  with  closed  doors  and  under  strict  conditions  of 
secrecy.  Notwithstanding  these  precautions,  free  speech  was 
far  from  safe.  A  troublesome  leader  of  Opposition  might 
reasonably  expect  to  be  called  before  the  Council,  interro- 
gated, reprimanded,  and  perhaps  committed  to  the  Tower. 
The  practice  continued  after  the  reason  for  it  had  ceased  ; 
and,  as  usually  happens  in  such  cases,  its  results  were  very 
different  fi-om  those  which  were  originally  contemplated. 
"  The  rules*  which  had  been  originally  designed  to  secure 
faithful  representatives  against  the  displeasure  of  the 
Sovereign  now  operated  to  secure  unfaithful  representatives 
against  the  displeasure  of  the  people,  and  proved  much 
more  effectual  for  the  latter  end  than  they  had  ever  been 
ff>i:  the  former."     The  new  interest  in  public  affairs  which 
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followed  the  Revolution,   and  the  exigencies  of  the  news- 
papers just  struggling  into  existence,  led  to  some  attempt  at 
a  publication  of  debates.     This  attempt  was  peremptorily- 
repressed  ;      and    for     eighty     years    afterwards  *    violent 
resolutions  were  from  time  to  time  passed  against  the  Press, 
and  were  rigorously  enforced.     But  the  public  desired  the 
news ;     and    those    who   saw    in    the    supply   of  news    a 
legitimate   source  of  gain  were  determined   to   satisfy  the 
public.     The  newspapers  had  become  towards  the  end  ofj 
the  reign  of  Anne  not  mere  news-letters  but  regular  political  I 
journals.     It  was  their  business  to  obtain  correct  reports  ofj 
Parliamentary  proceedings,  and  they  were  not  deterred  by 
threats  or  even  by  occasional  punishment.      Various   well 
known  expedients  were  adopted  to  evade  the  prohibition. 
At  length,  in  that  unhonoured    Parliament   which  sought 
in     its    persecution     of    Wilkes    to    set    Privilege    above 
Law,  the  long  impending  contest  with  the  Press  actually 
arrived.      Colonel    Onslow,   a    member   of    the    House    of 
Commons,  complained  that  he  had  been  misrepresented  by 
the   reporters,    and    moved    that    the   resolutions    against 
publication  of  debates  be  read.     The  newspapers  announced 
in  no  very  respectful  language  their  intention  to  persevere. 
The  irate  senator  insisted  that  the  printers  should  be  called 
to  the  bar.     The  House,  although  not  without  reluctance, 
supported  its  member.     The   printers  were  summoned,  but 
refused  to  appear.     The  exertions  of  the  Sergeant-at-Arms 
to  enforce  their  attendance  were  ineffectual.     On  an  address 
of  the  House  a  reward  was  offered  for  the  apprehension  of 
the  offenders.     One  of  them  was  collusively  arrested,  and  'J^ 

brought  before  an  alderman.     The  alderman  was  the  famous  "^t^ 

John  Wilkes.     That  arch -demagogue,"  like  the  Anarch  old,  tr^*'   aX\-^ 
by  deciding  more  embroiled  the  fray.  He  released  the  prisoner,  ^.V' 
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bound  over  his  captor  to  answer  a  charge  for  assault  and 
false  imprisonment,  and  gave  notice  to  the  Secretary  of 
State  of  what  he  had  done.  Colonel  Onslow  and  his 
supporters  now  resolved  upon  a  crusade  against  the  whole 
newspaper  press.  Six  leading  printer  were  ordered  to 
attend.  Lord  North  made  the  matter  a  Government 
question.  The  King  advised  that  the  matter  should  be 
transferred  to  the  Lords,  because,  as  His  Majesty  observed, 
they  could  "  fine  as  well  as  imprison  the  miscreants." 
The  Opposition  remonstrated  in  vain.  The  printers 
were  summoned,  and  reprimanded  on  their  knees.  One 
only,  Mr.  Millar  the  printer  of  the  London  Evening 
Post,  was  contumacious.  The  Sergeant-at-A.rms  sent  his 
messenger  to  arrest  him.  Millar  captured  his  captor, 
and  brought  him  before  the  City  Bench.  The  Lord 
Mayor  and  Alderman  Oliver,  themselves  members  of  Parlia- 
ment, committed  for  trial  the  official  ;  and  were  in  their 
turn  sent  to  the  Tower  by  the  enraged  Commons,  whose 
anger  led  them  to  other  and  less  excusable  measures.  The 
magistrates  failed  in  obtaining  their  release  on  a  habeas 
corpus ;  and  endured  a  triumphal  imprisonment  until  the 
end  of  the  session.  No  further  measures  however  were 
taken  against  the  printers  ;  and  from  that  day  forth  the 
proceedings  of  Parliament  have  been  regularly  reported  in 
the  public  journals.  "  Thus,"  says  Mr.  Massey,*  "  a  quarrel, 
originally  provoked  by  a  demagogue  for  the  purpose  of 
feeding  his  gainful  popularity,  and  to  which  the  Commons 
had  been  in  the  first  instance  committed  by  the  levity  of 
one  of  their  most  insignificant  members,  resulted  in  an  event 
which  must  ever  be  referred  to  as  a  most  important  epoch . 
in  the  constitutional  and  political  history  of  the  nation."  ^^^ 
In  the  conduct   of  elections  too  our  Constitution  has 

•  Hist,  of  Eng.  ii.  124. 


THE  CHECKS  UPON  PARLIAMENT.  557 

always  ol:iserved  the  same  publicity.  The  early  writs  are 
precise  in  their  directions  that  the  elections  shall  be  held  in 
pleno  comitatu,  at  the  meeting  of  the  whole  county  assembled 
in  open  Court.  It  was  intended  not  only  that  every  elector 
should  have  an  opportunity  of  voting,  but  that  he  should 
vote  along  with  his  neighbours  and  in  their  presence.  The 
reason  for  this  publicity  is  found  in  the  view  in  which  our 
law  has  always  regarded  the  electoral  franchise.  That 
franchise  is  not,  as  many  persons  contend,  either  a  right  or 
a  trust.  It  is  a  duty.  The  nature  of  a  duty  is  independent  of 
the  motives  for  its  performance.  A  duty  may  sometimes  be 
burthensome  in  a  greater  degree,  sometimes  in  a  less  degree  : 
sometimes  it  may  even  be  advantageous.  In  those  cases 
where  duties  have  correlative  rights,  the  same  thing  is 
according  to  its  aspect  a  right  or  a  duty.  But  an  absolute 
duty,  that  is  a  duty  which  does  not  correlate  a  right,  some- 
times if  its  exercise  be  beneficial  simulates  the  form  of  a  right 
or  privilege.  Our  attention  is  in  such  circumstances  naturally 
directed  to  the  inducement  to  obey  rather  than  to  the  actual 
command,  and  we  thus  confuse  the  motives  to  the  act  with 
the  character  of  the  act  itself.  That  the  electoral  franchise 
is  not  a  right  appears  if  we  apply  to  it  that  definition  of  right 
which  Mr.  Austin*  regards  as  the  nearest  to  the  truth  "  the 
capacity  orpowerof  exactingfrom  anotheracts  or  forbearances." 
The  proposition  that  this  franchise  is  a  trust  seems  to  be 
merely  metaphorical.  In  its  literal  meaning  it  has  no 
warrant  whatever  ;  and  it  probably  was  intended  to  convey, 
although  in  an  inaccurate  form,  the  notion  that  its  exercise 
was  a  public  duty.  That  it  really  is  a  public  duty  its 
history  sufficiently  indicates^  It  was  originally  an  obligation 
incident  to  the  acknowledged  obligation  of  suit  and  service 
in  the  County  Court.     It  was  for  many  years  regarded  as 

*  Jurispnidence,  ii.  63. 
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very  onerous  ;  and  frequent  attempts  were  made,  either  to 
obtain  exemption  from  it  or  to  evade  it.  The  motives  to 
perform  this  duty,  and  consequently  the  alacrity  with  which 
it  is  performed,  have  indeed  undergone  a  change  ;  but  the 
duty  itself  in  contemplation  of  law  remains  in  its  original 
state.  Nor  is  this  phenomenon  unique  in  our  jurisprudence. 
The  law  imposes  upon  certain  specified  classes  of  persons  the 
duty  of  serving  as  jurors  or  in  municipal  ofiices.  Many 
persons  regard  this  duty  as  burthensome,  and  are  willing 
even  to  submit  to  punishment  rather  than  discharge  it.  But 
to  many  persons  the  possession  of  municipal  office  is  an 
object  of  intense  ambition  :  and  not  a  few  regard  the  position 
of  special  juror  as  an  honourable  distinction,  and  would  if 
they  were  permitted  gladly  pay  a  considerable  sum  for 
admission  to  the  special  jury  list. 

Apart  from^iny  reference  to  our  antecedent  condition, 
publicity  in  the  exercise  of  the  franchise  may  be  sup- 
ported on  the  ground  of  expediency.  "  It  is  a  very  super- 
ficial view,"  says  Mr.  Mill,*  "  of  the  utility  of  public 
opinion  to  suppose  that  it  does  good  only  when  it  suc- 
ceeds in  enforcing  a  servile  conformity  to  itself.  To  be 
under  the  eyes  of  others — to  have  to  defend  oneself  to 
others — is  never  more  important  than  to  those  who  act  in 
opposition  to  the  opinion  of  other.s,  for  it  obliges  tliem  to 
have  sure  ground  of  their  own.  Nothing  has  so  steadying 
an  influence  as  working  against  pressure.  Unless  when 
under  the  temporary  sway  of  passionate  excitement,  no  one 
will  do  that  which  he  expects  to  be  greatly  blamed  for  doing, 
unless  from  a  preconceived  and  fixed  purpose  of  his  own  : 
which  is  always  evidence  of^  thoughtful  and  deliberate 
character,  and,  except  in  radically  bad  men,  generally 
proceeds   from    sincere    and    strong    personal    convictions. 

*  Rrp.  Gov.  200. 
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Even  the  bare  fact  of  having  to  give  an  account  of  their 
conduct  is  a  powerful  inducement  to  adhere  to  conduct  of 
which  at  least  some  decent  account  can  be  given.  If  any- 
one thinks  that  the  mere  obligation  of  preserving  decency 
is  not  a  very  considerable  check  on  the  abuse  of  power,  he 
has  never  had  his  attention  called  to  the  conduct  of  those 
who  do  not  feel  under  the  necessity  of  observing  that 
restraint. "  Publicity  is  inappreciable  even  when  it  does  no 
more  than  prevent  that  which  can  by  no  possibility  be 
plausibly  defended — than  compel  deliberation  and  force 
every  one  to  determine  before  he  acts  what  he  shall  say  if 
called  to  acccant  for  his  actions." 

We  can  thus  appreciate  the  true  character  of  the  ballot. 
The  expression  vote  by  ballot  is  used  to  imply  two  distinct 
ideas.  One  of  these  is  voting  by  a  written  document  and 
not  orally.  The  othe'r  is  secret  voting.  The  former  is  a 
mere  question  of  convenient  arrangement.  The  latter 
involves  a  political  principle.  Written  voting  is  a  useful 
contrivance  for  taking  the  votes ;  and  conduces,  especially 
in  times  of  excitement,  to  the  preservation  of  the  peace  and 
to  good  order  in  the  polling.  But  it  by  no  means  implies 
secrecy  as  to  the  mode  in  which  the  vote  is  given.  The 
"  secrecy  of  the  ballot "  consists  not  in  the  temporary 
concealment  of  the  vote,  but  in  its  permanent  conceal- 
ment from  all  but  the  presiding  officials  ;  and  any  disclosure 
by  these  persons  of  their  knowledge  is  punished  as  a  misde- 
meanour. This  arrangement  fails  to  accomplish  any  useful 
end,  while  it  abandons  a  fundamental  guarantee  of  political 
action.  Secret  voting  implies  a  state  of  society  where 
intimidation  or  some  other  form  of  undue  influence  is 
habitually  predominant.  For  such  a  condition  secret  voting 
can  be  at  best  only  a  palliative.  The  true  remedy  for  the 
disease  lies  much  deeper.  The  causes  which  have  produced 
that  unhealthy  tendency  must,  if  we  desire  a  permanent 
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cure,  be  removed.  In  the  absence  however  of  any  such 
disturbing  force  secret  voting  seems  to  have  no  compensating 
advantage  whatever.  In  such  circumstances  those  who  have 
convictions  can  express  them  freely.  Those  who  have  not 
convictions  are  relieved  from  a  controlling  influence  which 
is  in  their  case  peculiarly  needed. 

§  7.  The  publicity  of  the  exercise  of  public  functions 
would  lose  the  greater  part  of  its  influence  if  means  were 
not  provided  for  the  full  and  free  formation  and  expression 
of  public  opinion.  These  two  subjects  are  intimately 
connected  and  mutually  react.  It  is  oidy  in  a  community 
habituated  to  the  exercise  of  public  functions  and  trained 
by  the  habits  of  its  daily  life  to  an  interest  in  public  affairs 
that  any  just  political  opinions  can  be  formed.  It  is  only 
in  a  community  which  possesses  an  enlightened  public 
opinion  that  political  powers  can  be  wisely  exercised.  Thei 
freedom  of  individual  speech  and  action  is  the  foundation 
good  government  as  well  as  one  of  its  leading  objects, 
our  peculiar  boast,  at  once  the  cause  of  our  good  govern- 
ment and  its  surest  sign,  that,  whether  girt  with  foes  or  girt 
with  friends,  a  man  may  speak  the  thing  he  will.  This 
unimpeded  exercise  of  all  the  faculties  of  each  individual  is 
the  true  end  of  government :  *  and  the  more  nearly  this 
object  is  attained,  the  better  at  the  same  time  our  method  of 
government  tends  to  become.  But  the  administration  of 
public  affairs  implies  co-operation.  Where  others  are 
concerned  equally  with  ourselves,  where  they  have  the  like 
rights  and  duties  and  powers,  we  can  influence  public  affairs 
only  by  influencing  the  wills  of  our  associates,  by  confirming 
the  purposes  of  those  who  think  with  us,  and  by  converting 
or  in  some  way  persuading  those  who  think   differently. 

*  See  Plutologij,  411. 
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J  Tliere  are  accordingly  three  leading  forms  under  which  the 
^7 action  of  the  constituent  bodies  upon  the  governing  bodies 
//is  manifested.     These  are  the  Right  of  Public  Meeting  :  the 
;ht  of  Petition  :  and  the  Right  of  Association. 
The  Right  of  Meeting  to  which  I  now  refer  relates  to 
voluntary  meetings  for  the  discussion  of  political  questions  ; 
antl  is  distinct  from  the  duty  of  attending  those  meetings 
which  the  law  once  recognized  for  the  transaction  of  pubUc 
business,  but  which  have  more  or  less  fallen  into  disuse.     It 
is  needless  to  treat  at  any  length  of  such  voluntary  meetings. 
They  are  familiar  to  us  all.     But  familiar  though  it  now  be, 
this  class  of  meeting  is  of  very  recent  origin.     The  earliest 
instance  of  the  kind  occurred  less  than  an  hundred  years 
ago.     It   was  the   famous  meeting   of  the    Freeholders   of 
Middlesex,  and  afterwards  of  Yorkshire,  who  assembled  to 
protest  against  the  proceedings  «f  the  House  of  Commons  in 
expelling  Mr.  Wilkes  from  the  House  although  he  was  not 
subject  to  any  legal  disqualification,  in  refusing  to  admit  him 
after   repeated   re-elections,  and   finally  in  declaring  duly 
elected  a  candidate  for  whom  but  a  small  minority  of  the 
electors  had  voted.     The  Right  to  Petition  the  Crown  is  of 
older  date.     Every  subject  is  entitled  to  lay  his  grievances 
before  the  Throne  ;  and  this  right  was  expressly  recognized 
at  the    Revolution.     The  Right  to  Petition  Parliament  is 
on  a  different  footing.     Petitions  for  the  redress  of  local  and 
personal  grievances  had  always  been  admitted,  and  received 
relief  similar  to  that  which  at  the  present  day  Courts  of 
^'  Equity  and  Private  Acts  afford.     But  on  matters  of  a  public 
nature  and  not  directly  affecting  individual    interests  the 
right  of  petition  was  not  generally   recognized,   and  was 
seldom  claimed.      During  the  troubled   time  of  the  Long 
Parliament  petitions    expressing  sentiments    favourable  to 
-  the  House  of  Commons  were  graciously  received.     But  for 
more  than  a  century  after  that  period  the  number  of  political 
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petitions  was  small,  and  their  reception  was  seldom 
encouraging.  Even  after  the  commencement  of  public 
meetings  the  progress  although  distinct  was  slow.  Not 
more  than  forty  petitions  were  presented  during  the  excite- 
ment of  Wilkes'  case.  In  1782  about  fifty  petitions  were 
presented  praying  for  Parliamentary  Reform.  But  in  1787 
the  agitation  against  the  Slave  Trade  was  conducted  *by 
means  of  petitions ;  and  the  success  which  attended  these 
tactics  established  the  utility  of  this  new  political  force. 
During  the  remainder  of  the  reign  of  George  III.  petitions  were 
presented,  though  not  in  great  numbers,  on  many  public 
questions.  The  development  of  the  modern  prap.t.ice  dates 
from  the  latter  part  of  th^  vf^io-i^  nf  Qporprp  IV.  The  first 
gieat  impulse  seems  to  have  proceeded  from  religious  bodies 
agitating  first  for  the  abolition  of  slavery  and  afterwards 
for  the  renewal  or  the  continuance  of  religious  disabilities. 
The  great  political  changes  of  the  present  and  the  preceding 
reign  have  been  freely  made  the  subject  of  petition.  During 
the  first  twenty  years  of  Her  Majesty's  reign  the  House  of 
Commons  received  on  an  average  about  1 3,000  petitions  in 
the  year.*  On  a  single  day  (March  28)  in  1860  nearly  4,000 
petitions  were  presented  on  the  subject  of  church  rates. 

The  same  period  and  the  same  causes  which  thus  pro- 
duced political  meetings  and  Parliamentary  petitions  gave 
rise  also  to  that  organization  from  which  those  meetings  and 
those  petitions  derive  their  greatest  weight.  The  Right  of 
^sociation  stands  on  the  same  basis  as  that  of  free  thought 
or  of  free  speech.  The  opinions  which  men  individually 
hold  they  may  combine  to  support.  The  power  of  co-operation, 
so  conspicuous  in  industrial  proceedings,  is  not  without 
its  weight  when  directed  to  political  purposes.  The  old 
poet  made  no  fanciful  remark  when  he  sung  of  the  increase 

•  1  May,  Covtt.  Hitt.  442. 
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of  strength  that  mere  combination  gives  to  men  even 
though  they  be  very  weak*  Association  too  produces  other 
effects.  An  opinion  as  represented  by  a  vsociety  acquires  a 
precise  and  definite  form.  The  members  of  the  society  are 
distinctly  pledged  to  the  maintenance  of  their  particular 
views,  and  strengthen  and  encourage  each  other  by  their 
sympathy  and  example.f  The  fitful  oiithnsiasni  of  the  / 
inflividii?^,]  ^°  v»o^-»i-orl  ir.fr>  o  ofoorly  cofflo(]  p^^^-pi^oo      TherS^ ' 

is  no  mistake  about  the  object,  no  divergence  of  views  as  to 
its  attainment.  A  united  action,  when  the  course  of  action 
has  been  settled,  is  required  from  all.  While  its  own  ranks 
are  thus  closed,  the  association  by  its  example  and  its 
authority  illustrates  and  extends  its  opinions,  and  attracts 
and  assimilates  new  supporters.  The  first  association  of  that 
kind  with  which  we  are  now  familiar:J:  appears  to  have 
been  the  "  Society  for  Supporting  the  Bill  of  Rights,"  which 
arose  out  of  the  great  movement  of  1769.  The  commence- 
ment once  made,  the  progress  was  rapid.  The  Government 
looked  with  no  little  disfavour  on  such  combinations ;  and 
the  interference  of  Parliament  was  more  than  once  invoked. 
But  the  power  of  the  instrument,  when  its  use  was  under- 
stood, was  too  great*  to  be  disregarded.  To  it  we  owe 
perhaps  some  serious  alarms,  but  also  not  a  few  of  our 
greatest  modern  reforms.  If  the  Protestant  Association  over 
which  Lord  George  Gordon  presided  or  the  Repeal  Association 
of  later  times  threatened  the  peace  of  the  country,  the 
Anti-Slavery  Association,  the  Catholic  Association,  the 
Reform  League,  the  Anti-Corn  Law  League,  are  names  that 
recall  successes  on  which  it  is  superfluous  to  dilate,  and 
memories  which  men  will  not  willingly  let  die. 


*  TiVfirpipTi)  S'  ipiTij  irA.tt  iuSputv  Kal  fiiXa  Xtiypiov. — Iliad,  xiii.  237. 
t  De  Tocqueville,  Democ.  in  America,  i.  117. 
J  May,  Comt.  Hist.  ii.  121. 
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§  8.  'l_The  great  preservation  of  the  equilibrium  in  our^ 
Government,"  says  Mr._H^ilamyiL-"is^  tbe-pufelie-veiee  of  a 
reflecting  people  averse  to  manifest_innovation  and  sooq 
offended  Jbj^_the  intemperance  of  factions."  Some  of  the 
means  by  which  this  public  voice  fonn^its  sentiments  and 
finds  its  utterances  I  have  already  mentioned.  One,  and 
that  in  modern  times  the  most  potent  of  all,  requires  sepa- 
rate notice.  The  right  of  the  written  communication  of 
thought  and  sentiment  belongs  to  that  great  class  of  primary 
rights  which  includes  the  right  of  utterance  and  the  right 
of  association.  Writing  is  only  an  extension  of  speech,  and 
printing  is  only  an  extension  of  writing.  Whatever  there- 
fore a  man  may  lawfully  say,  he  ought  to  be  able  to  the 
same  extent  lawfully  to  print  and  to  distribute.  Such  a 
power  is  needed  for  the  unimpeded  course  of  social  develop- 
ment. It  is  a  natural  part  of  that  development  that  a 
special  class  should  arise  for  tlie  supply  of  information  and 
for  commenting  upon  and  illustrating  the  facts  that  they 
record.  This  class,  so  far  as  it  is  an  exponent  of  opinion , 
can  only  on  the  whole  represent  the  opinions  from  which  it 
derives  its  support.  It  supplies  material  for  the  formation 
of  public  opinion  ;  and  to  some  extent  and  within  certain 
limits  it  leads  and  directs  that  opinion.  But  it  can  never 
with  impunity  either  go  far  in  advance  or  remain  far  behind 
The  Press  is  not  an  original  motive  power  in  society.  It 
merely  applies  under  favourable  conditions  forces  already 
existing.  It  is  analogous  to  the  lever  rather  than  to  steam. 
But  its  influence  even  on  this  view  is  very  great.  "  It  is 
the  power,"  says  De  Tocquevillef  writing  of  the  United 
States,  "which  impels  the  circulation  of  political  life  through 
all  the  districts  of  that  vast  territory.  Its  eye  is  constantly 
open  to  detect  the  secret  springs  of  political  designs,  and  to 

*  Const.  Hilt.  iii.  141.  t  TJem.  in  Amer.  i.  212. 
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summon  the  leaders  of  all  parties  to  the  bar  of  public 
opinion.  It  rallies  the  interest  of  the  community  round 
certain  principles,  and  it  draws  up  the  creed  which  factions 
adopt;  for  it  affords  a  means  of  intercourse  between  parties 
which  hear  and  which  address  each  other  without  ever 
having  been  in  immediate  contact.  When  a  great  number 
of  the  organs  of  the  Press  adopt  the  same  line  of  conduct, 
their  influence  becomes  irresistible ;  and  public  opinion, 
when  it  is  perpetually  assailed  from  the  same  side,  even- 
tually yields  to  the  attack.  In  the  United  States  each 
separate  journal  exercises  but  little  authority;  but  the  power 
of  the  periodical  Press  is  only  second  to  that  of  the  people." 
The  efficient  action  of  the  Press  depends  upon  two 
conditions.  The  one  is  the  absence  of  any  restriction  upon 
its  actual  utterances  :  the  other  is  the  limit  within  which 
such  utterances  are  confined  by  law.  In  other  words  the 
freedom  of  the  Press  includes  both  the  absence  of  any 
licensing  system  and  the  positive  provision  of  the  law  of 
libel.  On  the  subject  of  unlicensed  printing  nothing  now 
needs  be  said  among  us.  The  preventive  action  of  the' 
State  upon  men's  writings  is  one  out  of  the  innumerable 
examples  with  which  our  history  abounds  of  the  evils  that 
spring  from  well  meant  interference  with  individual  freedom. 
It  commenced  with  the  laudable  purpose  of  securing  the 
public  from  tlie  inaccuracy  of  copyists.*  It  was  continued 
as  a  security  against  the  dangers  of  heresy  and  of  sedition. 
But  truth  has  no  cause  to  fear  discussion  ;  nor  did  the  time 
need  such  aid  as  the  law  could  give  or  such  poor  defenders 
as  the  Censors.  How  long  the  licensing  system  continued, 
what  mischiefs  it  wrought,  and  how  and  by  what  arguments 
it  fell,  I  shall  not  attempt  to  describe.  Its  history  is  recorded 
in  the  pages  of  Milton  and  of  Macaulay.     While  the  Censor 

•  Hallnin,  MiddU;  Ages,  iii.  458. 
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represented  the  kindly  care  of  a  paternal  Government,  the 
law  of  libel  was  the  instrument  of  punishment  in  the  hands 
of  a  vindictive  Government.  This  branch  of  our  law 
involves  two  questions ;  the  first,  what  writings  shall  be 
deemed  libellous  ;  the  second,  with  whom  the  decision  of 
the  libellous  character  of  the  particular  writing  is  to  rest. 
Both  before  and  after  the  Revolution*  it  was  held  that  in  a 
prosecution  for  lidDre  it  was  not  material  whether  the  facts 
charged  were  true  or  false,  and  that  therefore  no  evidence 
of  their  truth  could  be  admitted.  It  was  also  lield  that  the 
character  of  public  officers  required  especial  protection;  and 
that  the  ofience  was  in  contemplation  of  law  greater  when  the 
libel  was  pointed  at  persons  in  a  public  capacity  because,  as 
it  was  said,  it  is  a  reproach  to  the  Sovereign  to  employ 
corrupt  and  incapable  persons.  It  was  further  held  that  the 
construction  of  a  libel,  like  that  of  any  other  writing,  was 
a  matter  of  law  and  not  of  fact :  that  the  question  of  crimi- 
naliiy  fbp.rp.forp.  rf^stf^d  with  tlift  Court ;  and  that  nothing 
consequently_was_-leift  for  the  jury  in  such  cases  except  to 
ascertain  the  fact  of  publication  and  the  innuendoes  or 
meanings  ascribed  to  particular  words.  After  a  long  contest 
in  which  Lord  Erskine  bore  the  most  distinguished  part,  an 
Act-f  was  passed,  by  the  exertions  of  Mr.  Fox  and  the  co- 
operation of  Mr.  Pitt,  which  provided  that  the  jury  in  giving 
its  verdict  should  be  entitled  to  take  into  consideration  the 
character  and  tendency  of  the  writing  alleged  to  be  libellous. 
More  than  half  a  century  afterwards  a  further  Act|  was 
passed  which  permitted  the  defendant  to  plead  that  the 
alleged  libel  was  true  and  that  its  publication  was  for  the 
public  advantage. 

If  the  question  be  considered  on  the  grounds  of  legal 
analogy,  it  is  probable  that  the  law  as  laid  down  by  Lord 

•  See  Lord  Campbell,  Livet  of  the  Chief  Jiutices,  ii.  147,  208. 
t  32  G.  iii.  c.  60.  J  6  and  7  Vict.  c.  96. 
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Mansfield  and  the  other  judges  of  the  last  century  was 
correct.  But  a  political  libel  is  punished  less  as  an  act  of 
immorality  than  as  an  act  of  insubordination.  Since  there- 
fore the  acts  of  those  who  make  or  who  administer  the  law 
are  the  subject  of  discussion,  those  acts  must  be  amenable 
to  criticism ;  and  that  criticism  within  reasonable  limits  must 
be  protected.  Thus  until  the  present  legislation  was  adopted, 
the  political  guarantee  which  consists  in  the  free  expres- 
sion of  opinion  was  incomplete.  As  it  now  stands,  the  law 
applies  no  inflexible  rule  to  cases  of  libel ;  but  requires  the 
jury,  and  not  any  permanent  public  officer,  to  find  in  each 
particular  case  whether  the  limits  of  fair  comment  have  or 
have  not  been  exceeded.  Since  Lord  Campbell's  Act  and  indeed 
in  practice  for  several  years  before  its  enactment,*  the  widest 
latitude  has  been  given  to  public  criticism.  Even  in  judicial 
proceedings  the  same  principle  is  recognized ;  and  an  amount 
of  criticism  is  endured  which  in  former  times  would  have 
been  peremptorily  suppressed.  Yet  the  consequences  of  this 
emancipation  of  the  Press  are  very  difierent  from  what  two 
centuries  ago  could  have  been  predicted.  The  statesmen  of 
the  Revolution  feared  to  dispense  with  a  licenser.  Holt  and 
Raymond  thought  that  the  Government  could  not  be  carried 
on  if  it  were  subject  to  the  free  criticism  of  the  Press. 
George  III.  was  especially  severe  towards  "  the  miscreants  " 
who  assailed  his  policy  ;  and  both  his  sonsf  continually 
urged  their  ministers  to  commence  prosecutions  for  political 
libels.  But  at  no  other  time  and  in  no  other  place  than  in 
England  since  the  complete  freedom  of  the  Press  has  been 
established  has  Government  been  conducted  with  greater 
efficiency,  or  has  the  tone  of  the  Press  been  more  elevated  or 
its  criticism  more  moderate  and  fair.     The  political  writing 

*    May,  Comt.  Hist.  ii.  217. 

t  For  Geo.  IV.  see  Courts  and  CabiveU  of  Geo.  JV.  i.  107  ;  for  Wm.  IV. 
see  Boebuck's  Hist,  of  the  Whig  Ministry,  ii.  220,  note. 
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of  the  present  day  no  more  resembles  the  political  writing 
of  the  Regency*  than  our  general  literature  resembles  the 
literature  of  the  Restoration.  The  political  purification  of 
the  Press  is  due  to  the  same  cause  as  that  to  which  its  moral 
purification  is  due.  That  cause  was  not  the  care  of  the 
Censor,  or  the  terrors  of  the  Attorney-General.  It  was  "  the 
opinion  of  the  great  body  of  educated  Englishmen,  before 
whom  good  and  evil  were  set  and  who  were  left  free  to  make 
their  choice.  "•!• 

A  libel  considered  as  a  crime  has  been  described  as  any- 
thing for  having  written  which  a  jury  thinks  that  a  man 
ought  to  be  punished.  But  in  this  description  an  impoi-tant 
case  is  omitted.  ^  J^V  ''^  TT^tr  t^^*^  ^^^y  ln^'^y  which  such  a 
description  should  include.  In  all  cases  which  concern  its 
own  body  or  its  members,  each  ffnii^p  ftf  P-.>r1inmpr.f.  can  not 
only  decide  what  writings  ought  to  be  punished  but  how  it 
will  punish  them.  The  conduct  of  the  representatives  of  the 
people  might  indeed  be  supposed  to  be  in  a  peculiar  degree 
the  subject  of  public  comment,  and  such  comment  might 
seem  in  a  peculiar  degree  entitled  to  the  protection  of  the 
law.  The  fact  however  is  otherwise.  The  House  makes 
the  charge,  hears  and  determines  the  case,  assesses  the 
punishment,  and  executes  the  judgment.  In  a  libel  upon  a 
member  of  Parliament  when  the  case  is  one  of  privilege, 
and  in  no  other  case,  the  defendant  is  not  allowed  to  plead 
the  truth  of  the  factsj  or  to  obtain  the  verdict  of  a  jury. 
The  House  pronounces  the  writing  a  libel,  and  fortliwith 
proceeds  to  punishment.  In  England  happily  under  the 
improved  state  of  public  opinion  that  now  prevails  this 
anomalous  power  has  of  late  years  been  rarely  exercised, 
and  still  more  rarely  abused.     But  the  same  forbearance  is 

•  See  May,  Const.  Hist.  ii.  206. 

t  Macaulay,  Hist,  of  Eng.  iv.  607. 

X  But  see  the  case  of  Mr.  Washington  Wilkes,  3  Hant.  cl.  1067. 
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not  always  shown  in  colonial  legislatures  into  which  all  the 
privileges  of  the  House  of  Commons  have  in  some  instances 
been  introduced.  These  bodies  seem  disposed  to  regard 
each  member  as  entitled  to  demand  as  of  right  the  protection 
of  the  House  against  any  attack  that  may  be  made  upon 
him :  and  when  their  assistance  is  requested,  they  incline, 
although  sometimes  reluctantly,  to  support  their  colleague. 
It  is  indeed  just  that  Members  of  Parliament  should  be 
protected  from  calumny  in  the  exercise  of  their  public  duty, 
and  that  they  should  not  be  compelled  at  their  own  expense 
to  vindicate  their  characters  from  the  unscrupulous  attacks 
to  which  their  public  duty  may  expose  them.  But  other 
and  less  violent  means  exist  for  attaining  this  object.  The 
House  can  always  direct  a  prosecution  by  the  Attorney- 
General.  If  this  proceeding  were  adopted,  cases  of  Parlia- 
mentary libels  would  without  any  inconvenience  to  the 
pei*son  injured  come  within  the  general  law  of  the  land  ; 
and  it  would  probably  be  soon  found  that  a  single  convicted 
misdemeanant  would  more  effectually  restrain  the  licence  of  -^, 
the  Press  than  a  dozen  martyrs  of  Privilege.  \\r\y 
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By  the  same  Author,  in  One   Vohime,  octavo. 

PLUTOLOGY; 

OR, 

THE    THEORY   OF  THE   EFFORTS  TO   SATISFY 
HUMAN   WANTS. 

NOTICES    OF    TKE    PRESS. 

"  A  sound  and  solid  treatise  on  Political  Economy,  from  the  Melbourne  University.  Not 
only  a  well-written  work,  but  seems  to  us  in  many  respects  in  advance  of  the  treatises  of 
the  day,  including',  on  certain  points,  even  Mr.  J.  S.  Mill's  gTea,t  work."— Sp':ctator. 

"Mr.  Hearn's  .scheme  is  well  imagined,  and  the  book  is  so  full  of  neat  and  well-cho.sen 
illustrations  that  it  is  far  more  amusing  to  read  than  such  books  commonly  are.  He  haa 
apparently  read  widely  in  connection  with  his  subject,  and  his  reading  has  supplied  him  with 
a  great  number  of  appropriate  points." — Saturday  Review. 

"  Seldom  if  ever  has  the  subject  been  so  agreeably  treated  of  as  here.  '  Plutology  '  is  a 
book  which  ought  to  be  and  we  trust  will  be  widely  read,  and  it  cannot  be  read  without  very 
considerable  profit  and  pleasure.  The  illustrations  quoted  are  pecuUarly  apt,  and  indicate 
an  unusually  cultivated  and  well-stored  mind." — Argus. 

"  It  is  no  mere  summary  of  the  familiar  doctrines  of  the  science,  compiled  from  previous 
writers.  It  is  not  a  dry  and  bare  outline  of  the  principles  expounded  in  Mr.  Mill's  volume. 
It  is  not  by  any  means  designed  as  an  easy  series  of '  lifts  for  lazy  students ;'  nor  is  it  a  mere 
imitation  of  the  work  of  any  preceding  author,  English  or  Foreign,  in  this  particular  domain 
of  scientific  inquiry.  But  it  is,  to  all  intents  and  purposes,  an  original  work,  methodically 
digested,  lucidly  reasoned,  and  stored  with  fresh  facts  and  illustrations." — Weekly  Retieit 
and  MesseTiger. 

"  Professor  Heam  has  accomplished  the  difficult  task  of  making  a  treatise  on  social  and 
political  philosophy  interesting.  His  work  bears  evidence  of  considerable  research  in  the 
department  of  study  with  which  he  is  peculiarly  identified  by  his  position  in  the  University. 
»  «  »  *  Every  chapter  is  a  thoughtful  and  well-written  essay  ;  and  the  materials  are 
skilfully  distributed  so  as  to  facilitate  study,  different  topics  coming  under  review  by  a 
natural  sequence,  which  renders  the  whole  scheme  clear  and  comprehensible.— ilfe26our7M 
Herald. 

"  The  principles  which  determine  the  industrial  organization  of  society  are  clearly  stated, 
and  their  operation  is  lucidly  explained  and  illustrated :  at  the  same  tune  that  much  light 
is  throv^Ti  upon  some  of  the  more  complicated  questions,  such  as  exchange,  values,  and  rent. 
As  a  further  recommendation  the  work  is  forcibly  written,  and  the  subjects  are  methodically 
arranged." — Sydney  Morning  Herald. 

"  The  style  is  remarkably  clear,  and  the  writer  abounds  In  illustrations  drawn  both 
from  literature  and  science  ;  and  it  may  be  said  of  this  work,  what  cannot  be  said  of  some 
of  its  predecessors  in  the  same  field,  that  it  is  thoroughly  readable."— Sou M  Awtralian 
Register. 

"There  Is  one  feature  which  will  present  itself  to  every  one  who  looks  over  the  page* 
«f  Professor  Hearn's  book,  and  that  is  the  light,  easy,  pleasant  style  in  which  it  is  written. 
As  a  rule  the  very  term  '  Political  Economy '  is  suggestive  to  the  young  student  of 
'  drj-ness ; '  but  the  author  of  '  Plutology  '  has  clothed  his  most  powerful  argtiments  and 
his  most  cogent  reasoning  in  a  light  and  pleasant  language  seldom  to  be  found  in  books 
of  a  similar  nature.  His  desire  has  evidently  been  to  make  the  subject  attractive,  and  he 
has  succeeded  in  so  doing.  *  *  •  *  Every  page  of  the  book  is  worthy  of  perusal,  and 
wo  congratulate  the  neighbouring  colony  of  Victoria  upon  having  among  Its  public  men  » 
gentleman  iwssessing  the  ability  displayed  by  the  author  of  '  Plutology.'" — Bri^int  Courifr. 
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